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On June 10, 2021, the Occupational Safety and Health Administration (“OSHA”) issued
updated guidance (“Guidance”) for businesses and employers on COVID-19 prevention
and mitigation in a post-vaccine workplace. This Guidance came on the same day that
OSHA released an Emergency Temporary Standard (“ETS”) that applies only to health
care workers (and is summarized here).
The Guidance focuses on protecting unvaccinated and otherwise at-risk employees
(those who have received a vaccine but remain vulnerable) in the workplace. In keeping
with recent Centers for Disease Control and Prevention (“CDC”) guidance, OSHA states
that “[u]nless otherwise required by federal, state, local, tribal, or territorial laws, rules and
regulations, most employers no longer need to take steps to protect their fully vaccinated
employees who are not otherwise at-risk from COVID-19 exposure.”
Notably, the Guidance is not a standard or regulation, and it creates no new legal
obligations. Instead, it provides recommendations and descriptions of existing CDC
guidance, and reiterates numerous mandatory OSHA standards, such as requirements
for personal protective equipment (“PPE”), respiratory protection, sanitation, and
protection from bloodborne pathogens. Where the ETS does not apply, employers are
still required under the General Duty Clause, Section 5(a)(1) of the federal Occupational
Safety and Health Act, to provide a safe and healthful workplace free from recognized
hazards that are causing or likely to cause death or serious physical harm.
Employers and employees should use the Guidance as a tool to determine any
appropriate control measures to implement. Below is a list of the most relevant parts of
the Guidance.
Recommendations for Unvaccinated and At-Risk Employees
OSHA recommends that unvaccinated and at-risk employees should:
•

get vaccinated;

•

maintain physical distance (at least six feet), wear a face covering, wash their
hands, and cover their nose and mouth when sneezing or coughing; and

•

learn about workplace COVID-19 prevention programs, and consider taking
advantage of telework or flexible schedule opportunities.

Recommendations for Employers
OSHA recommends that employers do the following:
•

Grant paid time off to employees for vaccinations.
o OSHA points out that employers with fewer than 500 employees may be
eligible for tax credits under the American Rescue Plan Act.

•

Instruct infected employees, unvaccinated employees in close contact with a
COVID-19 individual, and those with COVID-19 symptoms to stay home.

•

Implement physical distancing (at least six feet) for unvaccinated and at-risk
employees in communal areas.
o OSHA suggests minimizing contact through telework and flexible work
hours where possible.
o Where physical distancing is not possible, employers should use
transparent shields or solid physical barriers.

•

Provide face covers or surgical masks at no cost (unless respirators or other PPE
is required by the position) to all unvaccinated workers, at-risk employees, or any
employee who wants one.
o Despite the requirements for unvaccinated and at-risk individuals to wear
masks indoors, the Guidance suggests that masks are not required
outdoors (unless mandated by state or local requirements).

•

Train employees on your COVID-19 policies and procedures.

•

Suggest that unvaccinated customers and visitors wear face coverings.

•

Maintain adequate ventilation systems in order to maximize indoor ventilation.

•

Perform routine cleaning and disinfection.

•

Record and report COVID-19 infections and deaths.

•

Set up an anonymous process to report COVID-19 health hazards.

•

Comply with other applicable COVID-19 OSHA standards.

Measures for Higher-Risk Workplaces
A “higher-risk workplace” designation is determined by weighing close contact between
employees, duration of contact, types of contact, and other “distinctive factors,” such as
employer-provided shared transportation, frequent contact with unvaccinated individuals
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in areas with high community transmission, and communal employee housing. Examples
given by OSHA include manufacturing, meat, poultry and seafood processing, and highvolume retail and grocery, but they could include others.
The Guidance recommends that higher-risk workplaces implement the following
measures to decrease the risk of an outbreak:
•

Stagger break times, and provide temporary break areas and restrooms to
minimize interaction.

•

For workplaces with assembly or processing lines, implement the use of proper
spacing or use of barriers.

•

For retail workplaces, provide masks for unvaccinated customers, ensure social
distancing (or the use of barriers) among clients to protect their workers, and move
the payment readers further away from employees.

•

For retail businesses, shift primary stocking activities of unvaccinated/at-risk
employees to off-peak or after hours.

•

Notify employees on employer-provided shared transportation of COVID-19associated risks, limit the number of riders, and ensure that unvaccinated
employees/at-risk employees wear face coverings.

What Employers Should Do Now
Although the Guidance is not binding law, employers should consider adopting the
recommendations to the extent possible, most of which are consistent with guidance from
the CDC, the EEOC, and other government agencies and regulatory bodies. Taking good
faith steps to comply with the Guidance likely will be viewed favorably by OSHA in the
event of a future investigation, audit, or employee complaint.
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This document has been provided for informational purposes only and is not intended and should not be
construed to constitute legal advice. Please consult your attorneys in connection with any fact-specific
situation under federal law and the applicable state or local laws that may impose additional obligations on
you and your company.
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