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In contemplating how best to manage 
complaints of harassment, employers should 
not overlook the demand for confidentiality 

from employees.

#Metoo in practice: How confidential is confidential 
arbitration?
By Tamara Bock, Esq., Epstein Becker Green PC

MAY 19, 2021

The #Metoo movement has thrust an otherwise wonky procedural 
issue — mandatory arbitration clauses in employment agreements — 
into the spotlight as employee advocates argue that employers 
use such clauses to shield allegations of sexual harassment and 
discrimination from the public.

Pressure on employers has been significant enough that some 
have recently stopped not only requiring workers to arbitrate 
sexual harassment and discrimination claims, but they also have 
stopped requiring employees to arbitrate any employment-related 
claims whatsoever.

increased — even doubling from 2017 to 2018 — across federal 
courts according to a 2019 Bloomberg Law survey.1

In light of the growing desire by plaintiffs actually alleging 
discrimination to maintain their own confidentiality, the notion that 
mandatory arbitration “silences” employees therefore deserves 
careful examination.

The issue was recently brought into focus in Crawford v. Goldman 
Sachs.2 There, a former employee brought an action in New York 
State Supreme Court claiming that Goldman Sachs fired her for 
exposing an allegedly bogus sex-harassment investigation.

The former employee sought to avoid the arbitration clause 
that Goldman required her to sign in exchange for an equity 
award. Crawford argued that New York’s statutory prohibition on 
mandatory arbitration clauses in discrimination cases invalidated 
Goldman’s mandatory arbitration clause. The court disagreed and 
compelled Crawford to arbitrate.

The Crawford decision is one in a growing line of cases chipping 
away at statutes like New York’s, which a handful of states have 
enacted in response to the #Metoo movement. As with the majority 
of courts to have considered the interplay between state statutes 
limiting arbitration versus the Federal Arbitration Act’s policy of 
encouraging arbitration, the Crawford Court held that the Federal 
Arbitration Act governed the plaintiff’s claims and preempted 
New York’s prohibition on arbitration.

From a purely legal perspective, the Crawford Court’s analysis is 
uncontroversial. Crawford, however, carries unique significance 
because the lawyer representing Goldman Sachs was Roberta 
Kaplan, an outspoken champion of gender equity and co-founder 
of Times-Up Legal Defense Fund.

Crawford’s lawyer publicly attacked Kaplan’s decision to defend 
Goldman’s mandatory arbitration clause as a mere money grab — 
stating that “everyone has their price” and that she “must be paid 
royally.”3

When Goldman won its effort to enforce its arbitration agreement, 
Crawford’s lawyer criticized Goldman’s arbitration strategy as an 
“attempt to hide behind” arbitration. He continued, “[i]t is even 
more disheartening that one of the founders of (Time’s Up) is 

This sweeping mistrust of mandatory arbitration in harassment and 
discrimination cases, however, may have an unintended effect of 
undermining efforts by both employee advocates and employers — 
both of whom share a common interest in eliminating unwanted 
workplace behavior — to eradicate harassment, discrimination 
and retaliation in the workplace.

Contrary to the seemingly mainstream narrative, confidentiality 
in arbitration is nuanced. It therefore behooves employers to 
understand those nuances to avoid being lulled into a belief that 
arbitration allegations and proceedings are black boxes.

Instead, pre-dispute arbitration agreements can provide both 
employer and employee with some choice over whether and how 
to publicize their positions — a choice that mostly does not exist 
for defendants in court and that rarely exists for plaintiffs in light 
of rules that generally allow a plaintiff to file claims anonymously 
only under exceptional circumstances.

In contemplating how best to manage complaints of harassment, 
employers should not overlook the demand for confidentiality 
from employees. Since 2015, the number of plaintiffs filing 
anonymous discrimination and harassment cases has steadily 
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Pre-dispute arbitration agreements can 
provide both employer and employee with 

some choice over whether and how  
to publicize their positions.

pursuing this legal strategy which is an affront to every victim 
of discrimination, harassment and assault.”4

The public attention that Crawford’s case received even 
before the court compelled arbitration, however, begs the 
question of whether Goldman can actually “hide behind” 
arbitration as Crawford’s lawyer charged.

As an initial matter, plaintiffs who seek to avoid their 
arbitration agreements often challenge the agreements in 
court — just as Crawford did. Thus, Crawford made all of her 
allegations against Goldman public and readily accessible on 
the Internet.

Additionally, Crawford’s arbitration agreement did not 
contain a confidentiality clause, and there is no federal 
statutory basis for requiring arbitral materials to remain 
confidential in a Financial Industry Regulatory Authority 
(FINRA) arbitration, where such claims may be arbitrated.5

AAA Rule 23 also provides neutrals with the ability to condition 
the exchange of confidential documents or information “on 
appropriate orders to preserve such confidentiality.”9

Further, the Revised Uniform Arbitration Act, which a number 
of states have adopted, offers no mechanism for maintaining 
the confidentiality of arbitrations. Instead, it provides 
that arbitrators may issue orders to protect confidential 
information to “the extent a court could if the controversy 
were the subject of a civil action in this State.”10

Finally, when arbitrations are complete, parties are typically 
required to confirm the arbitration award in court. The 
result is that arbitration awards often become a matter of 
public record — and if the award is challenged, much of the 
underlying arbitral material may also become public as the 
parties seek to prove their respective positions vis-à-vis the 
award in court. This is true even where the parties have a 
confidentiality agreement given the presumption in favor of 
access to arbitration decisions.11

In sum, even where a confidentiality agreement is in place, 
employers should evaluate the confidentiality of arbitral 
proceedings and awards in practice on a case-by-case 
basis. Employers should be cautious about expectations of 
absolute confidentiality and should also be aware that many 
complainants may wish to keep the proceedings confidential.

Employers therefore may be able to work with employees 
in such circumstances to minimize unnecessary publicity 
that can be unhelpful to creating the cultural landscape 
that employee advocates and employers alike seek in the 
workplace.
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Instead, the only reference that FINRA makes to the 
confidentiality of arbitral proceedings is to note that 
FINRA arbitrators and staff are ethically obligated to keep 
information obtained in the arbitration confidential. FINRA’s 
website specifies that “parties or their counsel are generally 
free to disclose details of their own proceedings as they see 
fit.”6

Absent a confidentiality agreement or an order to the 
contrary, therefore, either party may publicize filings, 
documents exchanged, and recordings or transcripts of the 
hearings. Furthermore, FINRA makes all of its final awards 
publicly available on its website.

Most major arbitral organizations have rules akin to FINRA. 
For example, JAMS states that “the Arbitrator shall maintain 
the confidential nature of the Arbitration proceeding and 
the Award, including the Hearing” and that “[t]he Arbitrator 
may issue orders to protect the confidentiality of proprietary 
information, trade secrets or other sensitive information.”7

But JAMS does not specify that the parties cannot disclose 
information about the arbitration. Similarly, the American 
Arbitration Association (AAA) provides that staff and 
arbitrators are ethically obligated to keep information 
confidential and notes that the “parties always have a right 
to disclose details of the proceeding, unless they have a 
separate confidentiality agreement.”8
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