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In response to the unprecedented public health emergency posed by the 2019 novel
coronavirus (known as “COVID-19”), the Internal Revenue Service (“IRS”) issued Notice
2020-15 (“Notice”) to allow a high-deductible health plan (“HDHP”) to permit testing for,
and treatment of, COVID-19 without a deductible, or with a deductible below the minimum
deductible for an HDHP. An HDHP is a health plan that satisfies requirements under
Section 223 of the Internal Revenue Code of 1986, as amended (“Code”), for employers
offering health savings accounts (“HSAs”). Code Section 223 imposes strict requirements
on HDHPs with respect to minimum deductibles and maximum out-of-pocket expenses,
and these limitations were one of the biggest hurdles facing employers in waiving copays
or cost sharing for COVID-19 testing and treatment under their HSA-HDHP
arrangements.
In the Notice, the IRS indicates that all medical care services received and items
purchased associated with testing for, and treatment of, COVID-19 that are provided by
a health plan with no deductible, or with a deductible below the minimum deductible for
an HDHP, will be disregarded when determining the status of the plan as an HDHP. The
IRS states that the Notice provides flexibility to HDHPs to provide health benefits for
testing for, and treatment of, COVID-19 without application of the deductible or cost
sharing.
While the relief granted by the Notice is intended to avoid financial disincentives that might
impede testing for, and treatment of, COVID-19, this relief does include certain limitations.
For instance, the Notice provides that the relief is available “until further guidance is
issued.” Accordingly, it appears that the relief is not intended to be permanent. Further,
the IRS cautions that the Notice does not modify previous guidance related to the HDHP
requirements in any manner other than with respect to the relief for testing and for
treatment of COVID-19.
What Employers Sponsoring HDHPs Should Do Now
To take advantage of the relief from Code Section 223 offered by the Notice, employers
sponsoring HDHPs should:
•

contact their HDHP providers, such as third-party administrators and insurers, to
discuss implementation;

•

work with their HDHP providers to identify those medical care services and items
that are associated with testing for, and treatment of, COVID-19 to which the relief
will apply (this identification process may require an employer to make
determinations regarding the extent of the flexibility provided by the Notice); and

•

to eliminate financial disincentives to testing and treatment, communicate these
changes to HDHP participants as quickly as possible.
****

For more information about this Advisory, please contact:
Sharon L. Lippett
New York
212-351-4630
slippett@ebglaw.com
This Advisory has been provided for informational purposes only and is not intended and should
not be construed to constitute legal advice. The information is not intended to create, and
receipt of it does not constitute, a lawyer-client relationship.
IRS Circular 230 Disclosure
To ensure compliance with certain IRS requirements, we inform you that any tax advice contained in this publication
is not intended or written to be used, and cannot be used, for the purpose of avoiding penalties under the Internal
Revenue Code.

About Epstein Becker Green
Epstein Becker & Green, P.C., is a national law firm with a primary focus on health care and life sciences;
employment, labor, and workforce management; and litigation and business disputes. Founded in 1973 as
an industry-focused firm, Epstein Becker Green has decades of experience serving clients in health care,
financial services, retail, hospitality, and technology, among other industries, representing entities from
startups to Fortune 100 companies. Operating in locations throughout the United States and supporting
domestic and multinational clients, the firm’s attorneys are committed to uncompromising client service and
legal excellence. For more information, visit www.ebglaw.com.
© 2020 Epstein Becker & Green, P.C.

Attorney Advertising

2

