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This presentation has been provided for informational purposes 

only and is not intended and should not be construed to constitute 

legal advice. Please consult your attorneys in connection with any 

fact-specific situation under federal, state, and/or local laws that 

may impose additional obligations on you and your company.

Cisco WebEx can be used to record webinars/briefings. By 

participating in this webinar/briefing, you agree that your 

communications may be monitored or recorded at any time during 

the webinar/briefing.   

Attorney Advertising



5

Caveat: Questions of Statutory Interpretation

 The SUPPORT Act, in large part because of the speed with which the
legislation was passed, presents a large number of interpretive questions
 One of many open questions is whether the Eliminating Kickbacks in Recovery 

Act applies to all clinical laboratories, or only to those that provide services to 
a recovery home or clinical treatment facility

 It seems that the legislative intent was to limit the reading of EKRA to only
laboratories receiving referrals from recovery homes and clinical treatment 
Facilities
 The purpose of the SUPPORT Act is, after all, to address the opioid epidemic
and concerns arising from referrals among recovery homes and clinical treatment 
facilities
 Clarity on this and many other important questions of statutory
interpretation will likely come through regulations and judicial decisions, although 
it is possible that future legislation could also clarify the Act
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I. Background
H.R. 6 and the 
Eliminating Kickbacks in 
Recovery Act 
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H.R. 6:  The Substance Use Disorder Prevention that Promotes Opioid 

Recovery and Treatment [SUPPORT] for Patients and Communities Act 

(enacted October 24, 2018)

• Bipartisan 
opioid crisis-
focused 
legislation

• Follow up to 
2016 
Comprehensive 
Addiction and 
Recovery Act 
(CARA)

• 58 separate 
bills, 250+ 
pages
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Other highlights of H.R. 6’s 58 bills in fighting the 
opioid crisis. . .

Jessie’s Law 
(Reducing Privacy)

Partial Repeal of 
IMD Exclusion

Expanded Access 
to Medication 

Assisted Treatment 
(Buprenorphine)

Mandatory 

E-Prescribing

Peer Support 
Communities of 

Recovery Act

Expanded 
Telehealth



II. Context
Why was this 
necessary?
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1.Fraud:  From intentional misrepresentation to submission of 

unwarranted claim for payment

2.Abuse: Behavior inconsistent with sound fiscal, business, or 

clinical practices, resulting in unnecessary cost/services and 

lower quality

3.Waste: Ineffective treatment by financially-driven referral 

patterns not focused on clinical needs

4.Safety: Patient deaths (overdose, suicidality, 

mismanagement) resulting from inadequate clinical 

oversight + inappropriate settings

5.Misdirection: Patients desperately needing addiction 

treatment not getting it by getting redirected

Patient Brokering in Addiction Treatment: 
An Old Problem driving New Public Concern
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• Enacted 1972

• 42 U.S.C. § 1320a-7b

• Prohibits knowing and willful conduct 

• Prohibits giving or receiving payments or 

remuneration directly or indirectly, overtly or 

covertly, in cash or in kind

• Leading to claims on federal programs

• Safe harbors protect certain zones of accepted 

activity

Federal Anti-Kickback Statute (“AKS”)
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Why the need for a new law to stop patient brokering?

Federal Anti-Kickback Statute 
laws don’t apply to commercial or 
employer funded health plans, 
only federal health programs

Inconsistent state laws with gaps 
and limited funds for 
enforcement

Too little resources at the state 
and local level

Federal law enforcement offers 
resources and expertise to take 
on the problem
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A decade of federal enforcement (of old laws) . . . 

Since the late 2000s, the FBI and U.S. Department of 
Justice have relied on older federal laws to prosecute 
patient-brokering outside federal programs such as in 
the area of Urine Drug Screening lab fraud, such as 
the Travel Act, 18 USC § 1952 and the Wire Fraud 
Act, 18 USC § 1343.



III. Details
The Who, What, When of 
the Eliminating Kickbacks 
in Recovery Act
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makes it illegal to knowingly and willfully solicit, receive, offer, 
or pay “remuneration” for referral or to induce a referral of a 
patient to (or in exchange for a patient using) a:

• Recovery home
• Clinical treatment facility, or 

• Laboratory

What is prohibited?

Section 220...
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• Clinical Treatment Facility:  medical setting, other than a hospital, that provides 
detox, risk reduction, outpatient, residential treatment, or rehabilitation for SUD 
(licensed or certified)

• Recovery home: a shared living environment that is, or purports to be, free from 
alcohol and illicit drug use and centered on peer support and connection to 
services that promote sustained recovery from substance use disorders.) 

• Lab                                                     (18 U.S.C. § 220(e))

Who?

Anyone who gives, gets, or tries to give or get remuneration for referrals to:
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Key Concept: Remuneration to Induce Referrals

Remuneration

• Cash

• Gifts

• Cash equivalents

• Anything of value

Inducement

• Something intended to 
persuade someone
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Each violation is punishable by up to 
10 years’ imprisonment and a $200,000 fine.

Consequences
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• Many states make the effective date 

of new laws January 1 unless 

otherwise stated or in cases of 

emergency orders.

• The rule for federal laws is the 

effective date of an act is on the 

date of enactment. 

• Since the law is silent, it was 

effective as of October 24, 2018.

When does it take effect?  
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• Expressly does not apply to 

conduct that is prohibited under 

the federal Anti-Kickback Statute

• Expressly does not preempt state 

laws on the same subject matter.

Interaction with other laws 
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• Applies to services covered by 

any public or private plan or 

contract, affecting commerce, 

under which any medical benefit, 

item, or service is provided to 

any individual

• Covers commercial, employer-

sponsored, and government 

health plans (unlike AKS)

• Exclusion of application to 

conduct prohibited by the AKS 

means, practically, new law 

covers all other services

Limits of Application?
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Certain . . .
1. Payments to bona fide employees and independent contractors 

(including services that meet the Federal AKS safe harbor for 
personal services and management contracts)

2. Disclosed discounts under a healthcare benefit program
3. Discounts on drugs furnished under the Medicare coverage gap 

discount program
4. Coinsurance and copayment waivers and discounts
5. FQHC arrangements that meet the Federal AKS exception

Statutory Exceptions: 



IV. Big Questions for 
Addiction Treatment
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Using the federal AKS safe harbor standard as a 
reference point for personal services contract

1. Written contract

2. Minimum 1 year term

3. If not full-time, specifying precise schedule of services

4. Detailing all services to be provided

5. Services do not involve promotion of illegal activity

6. Aggregate services are reasonably necessary to accomplish a commercially 
reasonable purpose

7. Aggregate compensation set in advance, consistent with Fair Market Value 
(FMV) and not taking into account the volume or value of any referrals
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…the law does not totally ban all payments to employees and 

independent contractors for marketing services.

At the same time…

• Employers may pay employees and independent contractors for 

admission and marketing services based on the fair market value of 

the services provided to the facility at a commercially reasonable 

rate.  

• Employers unsure as to what constitutes the fair market value for 

services at a commercially reasonable rate may wish to hire an 

independent valuation expert to ensure that the employer is not 

running afoul of the new law.
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The law prohibits…

The law prohibits employers paying employees and independent contractors based on the 

following metrics: 

1.The number of 
individuals 

referred

2. The number of 
tests or 

procedures 
performed, or 

3. The amount billed 
or received from, in 
part or in whole, the 
health care benefit 
program from the 

individuals referred.

This means that employers may not pay employees or independent contractors a success bonus based on 

any of these factors (in contrast to AKS allowance for productivity or incentive-based compensation

At the same time…
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Three principles

Bonus W2 Employees

Commercially reasonable; Allocation between salary and 
bonus reasonable;

Bonus based on a number of 
factors other than business 
generated by the individual 

employee
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• The new law makes it clear that it is a crime to offer patients a waiver or 

discount of deductibles, co-insurance, and co-payments.  The law provides 

exceptions if such waiver or discount is not routinely provided and the 

waiver or discount is provided in good faith.  This means that addiction 

treatment and recovery programs may provide discounts to patients with a 

genuine, documented financial hardship.  

• Additionally, the law prohibits offering anything of value to patients in 

exchange for using the services of the recovery home, clinical treatment 

facility, or laboratory.  This means that it is a crime for programs or facilities 

to pay for a patients’ travel to the facility.  

Is it illegal to offer discounts to patients or pay for 
patients’ travel?
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Client Inducements

Any item of value 
that is given to a patient or 

t the patient’s family to 
influence their decision to 
enroll at a specific 
healthcare program.
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Airfare or Travel

• Forbidden to pay for travel in 
order to enroll a patient into a 
healthcare program.

• May be permissible to 
establish a promissory note to 
pay for up front costs. 
Be careful, it must be legitimate.
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1. Consistently applied policy;
2. Value or volume of patients must not be tied to the decision to provide 

transportation;
3. Cannot consist of air, luxury transport, or ambulance;
4. Cannot be marketed or advertised;
5. Can only be provided for established patients;

i. Up to 25 miles in urban areas;
ii. Up to 50 miles in rural areas;

6. The entity paying for the transportation must be the healthcare 
provider.

Federal Healthcare Program Transportation

Terms for when free transportation may be given in federal health programs:



V. Final Thoughts
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• Health plans use advanced analytics to identify red 
flags

• Referrals to state and local authorities to date have had 
limited impact due to limited resources

• Insurance companies will be leading whistleblowers 
initiating federal prosecution of patient brokering

Look for big uptick ahead in patient 

brokering prosecutions
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• Statement from company leadership putting 
pressure on marketers or incentivizing 
marketers to bring in business will likely raise 
concerns

Avoid Pressure or Statements that can be 

misunderstood
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• It is critical that you know the specific anti-
kickback laws in your state

• If you conduct business in another state, you 
must know those laws

Don’t Ignore State Anti-Kickback Laws



39

• Waiving/discounting co-insurance, deductibles, 
or other patient financial responsibility

• Urine drug screening
• Call center/Digital lead generations
• Referral fees with health professionals

High Risk Activities: 
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• Procuring insurance for a patient so they can 
attend a specific treatment program is 
prosecuted as fraud and as a form of kickback.

High Risk Activities: Procuring Insurance
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• Any sort of quid pro quo arrangement where 
payment for housing is made in return for a 
patient referral

High Risk Activities: Bed Vouchers
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Last Word…

• We are going to see a sizeable number of federal prosecutions 

in the coming 1-2 years.

• There is not a “one size fits all” approach, but there are right and 

wrong ways to:

• Market behavioral health programs 

• Attract clients/patients

• Work with marketing professionals

• “Everyone else is doing it” is not a legal defense.  

• Pivot from a fear-driven or “ostrich” approach to a strategic one. 

Deal with the “skeletons” in your organizational closet
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Assessing Risky Practices… beyond waiving financial 

responsibility, bed vouchers, and procuring insurance….

• Lead Generation: Call centers and Digital lead 

generators’

• Urine Drug Screening

• Relationships with healthcare providers and 

professionals-Implants and more 
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What is BHAP Doing?

• Guidance on fast changing legal and regulatory topics.

• C-ATM Certificate in Addiction Treatment Marketing

• PPCC Provider Payor Certificate of Compliance

• Educating the continuum of care on regulations and ethical best 
practices

Strategic Partners:

Cooperative Entities:
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How the Opioid Crisis and the SUPPORT Act 
Created a New Enforcement Reality

When:  February 7, 2019 from 12:00 p.m. - 1:00 p.m. EST

For more information and to register, please visit www.ebglaw.com/events.
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