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This presentation has been provided for informational 

purposes only and is not intended and should not be 

construed to constitute legal advice. Please consult your 

attorneys in connection with any fact-specific situation under 

federal, state, and/or local laws that may impose additional 

obligations on you and your company.

Cisco WebEx can be used to record webinars/briefings. By 

participating in this webinar/briefing, you agree that your 

communications may be monitored or recorded at any time 

during the webinar/briefing.   

Attorney Advertising
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1. Define the Topic – Commercial Payor Audits of 
Providers

2. Insurance Reimbursement Pitfalls

3. How to Minimize the Risks of Audits and 
Respond

4. Compliance Program Overview

5. Questions?
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The addiction treatment industry began as cash-based business for the wealthy – the “Wild West”

2008 2010 Present

Mental Health Parity and 
Addiction Equity Act

Requires health plans to provide benefits 
for mental health in a manner no more 

restrictive than those provided for 
medical and surgical health

Affordable Care Act 
(“ObamaCare”) 

Requires inclusion of mental health and 
substance use disorder treatment services 

as part of the minimum essential 
coverage

The Opioid Epidemic
• 142 opioid-related deaths each day; a 

200% increase since 1999
• 80% of current heroin users got start 

with prescription opioid
• 2017 President’s Commission Report

The Recovery “Goldrush” in Historical Context
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Insurance Companies are Pushing 
Back on the Industry 

Large payors beefing up their “Special Investigation Units” to detect 
fraud and bad actors

 Referrals to state licensing agencies and criminal prosecutors

 Insurance Fraud Prevention Act (Ins. Code s. 1871 et seq.)

 Pressure on state legislature to tighten laws

 SIU audits, stop-payments, refund requests for “overpayments”
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Insurance 
Reimbursement Pitfalls
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Different Rules for Different Payors
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Contracted or Out-of-Network?

 Contracted? – Audit procedures primarily governed by the contract 
and participating provider procedures.

 Out-of-network? – Insurer’s right to compel compliance with audits 
much less certain.  

• Assignee status  

• State law 

• HIPAA

But little to be gained by refusing to cooperate.
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Practices Commonly Targeted in Audits

Licensing and certification (e.g., IMS license in CA)

Insufficient documentation of Medical Necessity (including drug 
screenings)

Insufficient documentation to support billed Level of Care

Non-compliance with insurer’s clinical guidelines

Billing Discrepancies

Unbundling – Billing in a piecemeal or fragmented fashion to maximize the 
reimbursement for various tests or procedures that are required to be billed 
together.

Upcoding – Using a higher-paying code on a claim form for a patient to fraudulently 
reflect the use of a more expensive procedure or device than what was actually 
used or was necessary. 
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The Risky Practice of Waiving Patient Financial 
Responsibility 

 Widespread practice of waving fees, deductibles, copays, and 
coinsurance

 Insurers increasingly pushing back by alleging fraud and abuse

• Insurers targeting behavioral healthcare facilities

• Special Investigations Unit (SIU) investigations

• Recoupment of fees

• Referrals to state licensing agencies and criminal prosecutors
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Medicare’s Long-Standing Prohibition

 Federal Anti-Kickback Statute and Civil Money Penalties Law prohibit 
providers from routinely waiving Medicare or Medicaid beneficiaries’ 
copayments and deductibles.

 Waiver functions as a “kickback” or “inducement” to beneficiaries to 
encourage them to obtain services, even unnecessary services.

“A provider, practitioner or supplier who routinely waives Medicare copayments or 
deductibles is misstating its actual charge. For example, if a supplier claims that its 
charge for a piece of equipment is $100, but routinely waives the copayment, the 
actual charge is $80. Medicare should be paying 80 percent of $80 (or $64), rather 
than 80 percent of $100 (or $80). As a result of the supplier’s misrepresentation, 
the Medicare program is paying $16 more than it should for this item.”

Department of Health & Human Services, Office of Inspector General: Special Fraud Alert,
December 19, 1994
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Some States Expressly Prohibit Fee Waivers

 Florida
Fla. Stat. § 817.234(7) – prohibits any service provider, other than a 
hospital, from billing amounts as the provider’s usual and customary charge 
if the provider has agreed with the insured “to waive deductibles or 
copayments, or does not for any other reason intend to collect the total 
amount of such charge.”

 Colorado
Colo. Rev. Stat. § 18-13-119(3) – prohibits the regular business practice of 
submitting a claim with the prior understanding or agreement to waive the 
copayment or deductible, or accept the amount the insurer covers as 
payment in full for services rendered

 California?
Aetna v. Bay Area Surgical (2016 jury verdict)
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Important Court Guidance

 Kennedy v. CIGNA (7th Cir., 1991)
• Cigna denied claims because provider waived his patient’s cost-sharing and 

expressly agreed to accept as payment in full “whatever the insurer would pay”

• “By promising that he would look exclusively to CIGNA for payment, Kennedy 
relieved [the patient] of any legal obligation to pay. So Kennedy’s charge to the 
patient was zero, and 80% of nothing is nothing.” 

 Trustmark Life Ins. v. Univ. of Chicago Hosp. (7th Cir., 2000)
• Hospital decided not to collect coinsurance and deductible

• Distinguished Kennedy because patient remained liable and had entered into 
financial responsibility agreement 

• No evidence of routine non-collection

“I understand that I am financially responsible to pay for my care, 
and that if my insurance does not pay the full amount due I will be 
responsible for the balance.”
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Important Court Guidance (cont.)

“Covered Expenses will not include, and no payment will be made . . . [for] charges 
which you are not obligated to pay or for which you are not billed or for which you 
would not have been billed except that they were covered under this plan.”

CIGNA v. Humble Surgical Hosp. (5th Cir., Dec. 2017)

 Policy of “prompt pay” at time of surgery; provider also attempted to 
collect fees post-surgery once fee-forgiving allegation raised by CIGNA

 Court determined that Cigna acted within its discretion in determining 
that exclusionary language prohibited provider’s fee-forgiving practices

 Court relied in part on Kennedy case and the fact that the provider 
repeatedly made no attempts to collect from patients and even told 
patients they had no financial obligation to the provider
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Financial Hardship Waivers

 Treatment programs may reduce patient costs for those who have 
limited financial means

 Programs should adopt clear, consistent, and reasonable standards

• E.g. Sliding fee assistance program policy

 Patients should complete an application for assistance

 Programs should collect documentation verifying income 

 If a patient qualifies for assistance, the program may 

• Discount or waive the deductible, copayment or coinsurance

• Reduce fees according to the program’s set standards
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Financial Hardship Waivers (cont.)

Financial hardship waivers or “scholarship” programs will raise red flags 
if:

 Advertised or Solicited

 Promised as part of a referral process

 Charges increased to offset waivers or discounts



How to Minimize the 
Risks of Audits and 
Respond
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Minimize the Risk of Audits

 Unlike a few years ago, commercial audits are now inevitable

 But, you can still take steps to minimize 

 First, provide high quality care and address concerns

 Second, avoid “questionable” or “risky” practices

• Mentioned already: waivers of co-payments and deductibles; plane tickets and 
hotel rooms; and frequent, inconsistent discounts

 Third, pay attention to coverage limits, billing guidance, and reimbursement 
policies of payors

• But don’t conclude that these are always appropriate

 Fourth, be proactive and review (audit) your own claims, underlying 
documentation and coding 
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Minimize the Risk of Audits – Be Proactive

 Audit your own claims, underlying documentation and coding – at least 
annually 

 You will likely accomplish this on a “rolling basis” (continuous audits)

• Be sure your sample audits take into account your various payors

• In smaller organizations, peer audits can be extremely helpful

 Ensure consistency of process by adopting appropriate policies and 
procedures for billing

• Should you review claims before filing?

• Do coders understand how to seek clarification?

 Even with the best policies, follow up to revise policies, educate and quickly 
address mistakes when they arise
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Audits: Initial Step, Develop a Process

 Develop a general process to follow when audited

• Build a common understanding of the process among appropriate people

• Improve process as experience builds and as audits evolve

 Do not recreate the overall approach with each audit request

 Evaluate requests and use good judgment - who should be involved?

 Always a good Idea to at least inform your legal counsel

• Is it an “unusual” request?

• Are the results extrapolated? 

• Do you have concerns?

• Do you need an outside expert to review claims (coding) and documentation 
(sufficiency)?
– Engage through legal counsel 
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Evaluate the Audit Request, Make a Plan

 Others to involve, as relevant to your organization

• Compliance Officer

• Internal Audit

• Who codes and files your claims?

• Who reviews the claims? 

 Tailor the process to each audit

• Once determined, be sure to communicate

o Who has the lead

o Identify team members

o Articulate the plan and be sure all are on same page

o Communicate deadlines and expectations

o Please communicate with assumption that it will be reviewed (email…)

 To do so, immediately evaluate each audit request

• Based on relevant experience and facts, place the audit in context
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Evaluate the Audit Request, Make a Plan (cont.)

 Consider

• Is this a “standard” request?

o Single claims usually are standard

• An unusual request? 

• Be suspicious

o If it seems unusual or involves many claims, did a complaint trigger the audit?

– Patient or family members

– Your own staff or providers

– Other in the market

o If not, what triggered the audit?

o Is it based on claims data (data mining)?

• Do you believe a mistake was made?

o Must money be refunded? How much? (involve Finance)

• Might it be worse than a mistake?
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Now, You Have a Plan

 How many claims to review depends on your circumstances

o Full review?
o Statistically significant review?
o Sample review?

 Should you review claims made to other payors? 

 Again, what informed decisions can you reach based on the audit request?

 In the early days, don’t forget to also identify and track all deadlines
o From date of receipt through resolution, each date is important
oDon’t miss deadlines
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Follow Your Plan and Best Practices

 Begin your response process right away so that you can reply promptly (and 
on time)

• You need time to review the claims and make decisions, so start 

o How long will it take to collect the records? 

• But, do not audit your own work

• Internal transparency (with the right audiences) is important

• So is confidentiality

 Once the review is complete, are corrective actions needed?

• Education?

• Disciplinary action?

 Respond (accurately) to the audit in writing and keep copies of everything

• Do you have audit findings to share?

• Communicate corrective actions taken, if relevant
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Follow Your Plan and Best Practices (cont.)

 But, make sure that you have the time you need

• And if you need additional time, request more time (in writing)

 If you have questions or need clarification, ask in writing

 After responding, track and understand the response

 Deadlines – be sure to formally appeal, on time, as necessary

 After resolution, take time to meet with the team to understand “lessons 
learned” – especially of you are still building a team or process

• Revise your policies, procedures and practices if necessary

• If you made a mistake, be certain that everybody learns from it

o And you can’t assume they know or understand

– Ongoing education is critically important 
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But… Things to Avoid

 Missed deadlines (or fail to track them closely)

• Internal communication on deadlines is critical

• Who is responsible?

 Do not fail to agree on an approach when an audit request is received

• Tailored for the circumstances

• Based on your education conclusions about the nature and scope of audit 

• Your team must be on the same page throughout

 Do not seek to manipulate the data or misrepresent the state of your 
documentation – or anything else

• You can, when appropriate, present addition information in your response letter

 Do not fail to engage the resources needed

• Or to treat each audit as a serious matter



Compliance Program 
Overview
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What is a Corporate Compliance Program? 

 Purpose of a corporate compliance program is to assist an organization in 
preventing and detecting improper conduct 

• BUT the failure to prevent or detect the instant offense, by itself, does not mean 
that the program is/was not effective

 Expectation is that an effective corporate compliance program will prevent 
and detect violations of the relevant laws and guidance, but not necessarily 
that it will eliminate all possibilities of impropriety

• U.S. Sentencing Guidelines

• Office of Inspector General Compliance Guidance
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1. Establishment of compliance standards and procedures to be followed by 
employees, management, directors, and even owners of an organization, that are 
reasonably capable of reducing the prospect of criminal or other misconduct

2. Understanding that all individuals holding high-level positions in an organization 
must have overall responsibility to oversee the organization’s compliance function

3. Exercising due care not to delegate substantial discretionary authority to any 
individual who the organization knew, or should have known, had a propensity to 
engage in illegal activities

4. Communicating organizational standards and procedures

Elements of an Effective Compliance Program 
U.S. Sentencing Guidelines
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5. Taking steps to achieve compliance by: (a) monitoring and auditing and (b) having 
and publicizing a reporting system whereby employees and other agents of the 
organization can report criminal or other misconduct without fear of retribution

6. Consistently enforcing through appropriate disciplinary mechanisms

7. Taking steps, after an offense has been detected, to respond appropriately to the 
offense and to prevent further, similar offenses

Elements of an Effective Compliance Program (cont.)
U.S. Sentencing Guidelines
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Board Governance
Duties of the Board

Board fiduciary duty establishes the expectations and obligations for members of 
Boards of Directors in overseeing corporate affairs

Requires members of the 
Board of Directors to act in 
the best interest of the 
organization

This includes the duty of care

The Board of Directors must 
act in good faith to exercise 
its oversight responsibility

Conduct that specifically 
raises duty of care issues 
includes:

Failing to adhere to 
budgetary restraints

Paying excessive 
compensation to executives, 
consultants, etc.

Mishandling corporate 
assets; and

Failing to follow corporate 
policies
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Expectations of Board Members

As members of Board of Directors, you are not expected to be a lawyer or an 
expert on health care laws, nor are you expected to run the company’s 
corporate compliance program.

But, Board members are expected to:

Generally understand the federal health care program 
requirements that govern operations; and

To make reasonable inquiries to the management team 
regarding the effectiveness of the company’s corporate 
compliance program
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Toolkit for Health Care Boards

 Evaluate the organization’s Corporate Compliance Program

• Ask questions that assess the program

• Protect the Compliance Officer’s independence by separating the role 
from that of legal counsel and other senior management positions

• Executive sessions

• Learn how quality, patient safety, and compliance data flows to the Board 
of Directors

• Ensure that the organization can validate the accuracy of its quality data

• Talk to employees 

• Perform regular evaluations and assessments
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 How is the corporate compliance program structured?

 Who are the key employees responsible for implementation and operation 
of the corporate compliance program?

 How is the Board structured to oversee corporate compliance issues?

 How does the corporate compliance reporting system work?

 How frequently does the Board receive reports about compliance?

 Does the corporate compliance program address the significant risks of the 
organization?

Questions Board Members Should be Asking
Examples of Structural Questions
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 How has the Code of Conduct been incorporated into corporate 
policies across the organization?

 Has the management team taken affirmative steps to publicize the 
importance of the Code of Conduct to all its employees?

 Does the Compliance Officer have sufficient authority to implement 
the company’s corporate compliance program?

 How is the Board kept apprised of significant regulatory and industry 
developments?

 Does the have policies that address the appropriate protection of 
whistleblowers?

Questions Board Members Should be Asking
Examples of Operational Questions
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 Required to meet bi-monthly to review the organization’s compliance 
program

 Required to retain a compliance expert to assist the Board during duration of 
a CIA

 Required to adopt a unanimous resolution for each reporting period 
summarizing the Board’s review of the organization’s compliance program

• Must certify to a reasonable inquiry and to implementation of an effective 
compliance program that meets federal health care program 
requirements

• If the Board is unable to do this, it must explain why to OIG

 Penalties for false certification

Source: Halifax Hospital Medical Center CIA (Mar. 10, 2014) 

Corporate Integrity Agreements
OIG Expectations For Boards of Directors
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Resources for Boards of Directors



Questions? Answers?
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Mystified by MAT? Navigating the Changing Regulatory Landscape 
Around Medication-Assisted Treatment

When:  November 1, 2018 from 12:00pm – 1:00pm EST

One in Three Californians Is a Medi-Cal Beneficiary. 
Is Your Organization Ready for the Next Steps in Drug Medi-Cal’s ODS Waiver?

When:  December 6, 2018 from 12:00pm – 1:00pm EST

Upcoming Webinars


