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This presentation has been provided for informational 

purposes only and is not intended and should not be 

construed to constitute legal advice. Please consult your 

attorneys in connection with any fact-specific situation under 

federal, state, and/or local laws that may impose additional 

obligations on you and your company.

Cisco WebEx can be used to record webinars/briefings. By 

participating in this webinar/briefing, you agree that your 

communications may be monitored or recorded at any time 

during the webinar/briefing.   

Attorney Advertising
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1. How did Patient Brokering get to be such a problem? 
An Overview of the Challenge

2. Why haven’t existing laws stopped Patient  Brokering?

3. Understanding the pathway to SB 1228 (and 2 other 
soon-to-be) new laws

4. What next?  Implications and preparing for changing 
regulations in California and beyond



How did Patient 
Brokering get to be such 
a problem? An Overview 
of the Challenge
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What is patient brokering?

 Stay tuned for California’s soon-to-be-new law, 
but, in a nutshell, patient brokering, means:

• giving or getting

• anything of value 

• to induce a patient/client referral

 In healthcare, we more commonly call these 
“kickbacks” 

 The language change may reflect the way that 
practices have devolved into body brokering
and patient trafficking
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Patient Brokering in California: Setting the 
Stage with the 2017 OC Register Rehab Riviera 
Investigation 
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“How some Southern California drug rehab centers exploit addiction”

 Part 1 | Some rehabs use loopholes, Obamacare to exploit addicts

 Part 2 | Many recovery centers fail to deliver

 Part 3 | Recovery homes can make tough neighbors

“Detox can end in death at some ‘non-medical’ Southern California rehabs”

“How a multimillion-dollar empire built around urine drug tests exposes 
flaws in California’s rehab laws”

“Are drug rehab centers fueling homelessness in Southern California?”

Teri Sforza, Tony Saavedra, Scott Schwebke, et al
www.ocregister.com/rehab-riviera/
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How did Patient Brokering get to be such a 
problem? An Overview of the Challenge 

 The 2008 Mental Health Parity Act and 2010 Affordable Care 
Act trigger open up insurance and government funds for 
addiction treatment 

 New funding sources leads to opportunism around insurance 
reimbursement leads to profit-seeking and bad behavior

 Lack of standards and oversight due to the pre-2008 model  of 
limited reimbursement addiction treatment

 Law enforcement, regulators, and legislators caught by surprise 
begin the process of government catch-up
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Understanding the Underlying Problems of 
Patient Brokering

1. Fraud:  From intentional misrepresentation to submission of 
unwarranted claim for payment

2. Abuse: Behavior inconsistent with sound fiscal, business, or 
clinical practices, resulting in unnecessary cost, quality below 
recognized standards, and reimbursement of unnecessary 
services

3. Waste: Ineffective treatment by financially-driven patient 
referral patterns without focus on clinical needs

4. Safety: Patient deaths (overdose, suicidality, 
mismanagement) resulting from inadequate clinical oversight 
and inappropriate settings
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The legislative findings underlying SB 1228

(a) The opioid epidemic is a nationwide scourge that claimed approximately 
1,925 lives in California in 2016, with overdoses in the top 20 causes of 
death statewide.

(b) Despite the growing need for quality recovery services, only 1 in 5 people 
who need treatment for an opioid use disorder (OUD) receive it

(c) Desperation is fueling a surge in patient brokering or patient trafficking, 
where unscrupulous services refer people with SUDs to programs that are 
inappropriate for their needs in order to gain access to insurance 
payments.

(d) People in recovery from SUD are entitled to safety and security 
throughout their recovery.

(e) California has an interest in ending patient brokering and trafficking and 
increasing the availability of quality recovery services to encourage 
recovery and stability for all patients.



Why haven’t existing 
laws stopped Patient  
Brokering?
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Why haven’t existing laws stopped Patient  
Brokering?  Challenges for Law Enforcement

1. Federal anti-kickback laws don’t apply, and federal law 
enforcement are selective about where to get involved.

2. Inapplicable and overly narrow laws that predate addiction 
treatment

3. Limited options/confusion under existing law

4. State oversight agency (DHCS) has hands full with licensing 
oversight and limited resources and personnel relative to the 
need to address 

5. Insufficient other state law enforcement (DOJ) resources

6. Few local country district attorneys with focus on healthcare 
fraud, let alone addiction treatment/behavioral health fraud
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Why state law matters:  Why isn’t federal law 
enough to address the problem?

 Federal Anti-Kickback Statute does not apply: 
The federal Anti-Kickback Statute, 42 USC §1320a-7, prohibits any person 
from “knowingly and willfully” paying, offering, soliciting or receiving any 
remuneration, directly or indirectly, overtly or covertly, in cash or in kind, in 
exchange for or to induce the referral of any item or service covered by a 
federal health care program….” (including Medicare and Medicaid).

 But the FBI and U.S. Department of Justice have found other avenues to 
prosecute patient-brokering outside federal programs (e.g. in labs involved 
in Urine Drug Screening fraud):  The Travel Act, 18 USC §1952, prohibits 
the use of U.S. mail or interstate travel for the purpose of engaging in certain 
criminal acts.
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Understanding the Florida response

Florida Patient Brokering Act
 Applies to anyone
 Prohibits kickbacks, bonuses, 

commissions, rebates, split-fee 
relationships with regard 
to healthcare program  
business
 Third degree felony
 Prosecutions:

-offering free rent, gym 
memberships to attend IOP
program
-offering cash cards, visits to 
strip clubs, and drugs to attend 
treatment

Florida Recovery Practices Law
 Adds patient brokering to FL 

Office of Statewide 
Prosecutions list of serious 
crimes

 Allows prosecution of patient 
brokering under RICO laws
 Requires truth in advertising
 Requires background checks
 Prohibits referrals to sober 

livings that are not registers as 
recovery residences;
 Requires telemarketers to 

register



16

California’s primary anti-patient brokering 
laws don’t cover addiction treatment.

 California Health and Safety Code Section 445 prohibits any person from 
profiting from the referral of a person to a health-related facility.  But 
addiction treatment programs are outside the relevant facility definition.

 California Business and Professions Code Section 650 prohibits the “offer, 
delivery, receipt, or acceptance by any person licensed under this division . . . 
of any rebate, refund, commission, preference, patronage dividend, 
discount, or other consideration, whether in the form of money or 
otherwise, as compensation or inducement for referring patients, clients, or 
customers to any person . . .” But addiction treatment programs and most 
professionals are outside of the defined set of covered people (licensed 
health professionals and pharmacies).
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Law enforcement have found alternatives, 
but they apply more narrowly.

 California Penal Code Section 550 makes it a felony to “aid, abet, solicit, or 
conspire with any person” to:

• “[k]nowingly make or cause to be made any false or fraudulent claim for payment 
of a health care benefit.”

• “[c]onceal, or knowingly fail to disclose the occurrence of, an event that affects 
any person’s initial or continued right or entitlement to any insurance benefit or 
payment, or the amount of any benefit or payment to which the person is 
entitled.

 California Insurance Code Section 750 makes it a crime to:

• offer or accept “any rebate, refund, commission, or other consideration, whether 
in the form of money or otherwise as compensation or inducement to or from any 
person for the referral or procurement of clients, cases, patients, or customers”.



Understanding the 
pathway to SB 1228 and 
the (soon-to-be) new 
law’s implications
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The Legislative Pathway to SB 1228

 SB 1228 (Sen. Ricardo Lara, Democratic nominee for Insurance 
Commissioner): As originally drafted, SB 1228 lacked any criminal penalty, 
and limited referrals only to sober living homes that were voluntarily 
certified by an outside agency (presumably a NARR affiliate).
• Orange County residents wanted tougher penalties, including felonies and more 

jail time for offenders.  

• The problem is that any new California bill establishing a felony must go through 
the Public Safety Committee, which is notorious for as a place where bills die.

 SB 1268 (Sen. Steven Bradford): Source of the current language in SB 1228, 
shifted into to SB 1228 when both bills hit the Appropriations Committee.
• SB 1228 was a compromise. The California Consortium of Addiction Programs and 

Professionals (CCAPP) and BHAP  support weeding out bad behavior via tougher 
licensing and certification.

• DHCS discomfort led to removal of minimum standards and inclusion of recovery 
residences, a reflection of a complicated relationship between regulators and 
unregulated sober living homes.  
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Overview of SB 1228: 
Health and Safety Code §11831.6

 New Health and Safety Code §11831.6 prohibits 

• Licensed alcoholism or drug abuse recovery and treatment (SUD) facilities

• Certified SUD programs (i.e. outpatient programs)

• Their employees or people “working for” facilities/programs (including 
licensed professionals and registered/certified counselors)

• Their owners, partner, officers, directors, or 10%+ shareholders 

 From (ii) giving or receiving anything of value (iii) in exchange for referring 
client/patient seeking SUD services

 Authorizes DHCS to investigate and impose sanctions for violations and to to
assess penalties or deny, suspend, or revoke licenses, registrations, or 
certifications for violation 

 Authorizes DHCS to implement these provisions by provider bulletins, 
written guidelines, or similar instructions until regulations are adopted
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Overview of SB 1228: 
Health and Safety Code §11831.7

 New Health and Safety Code §11831.7 authorizes DHCS to investigate 
allegations of violations of § 11831.6 and, upon finding a violation, to:

• Assess a penalty upon a licensed SUD facility or certified program

• Suspend or revoke its license or deny an application for licensure, 
extension of the licensing period, or modification to a license

• Suspend or revoke the registration or certification of a counselor for a 
violation of Section 11831.6.

 Section 11831.7 also authorizes DHCS to investigate licensed professionals 
providing counseling services a funded/licensed/certified program or facility 
and recommend disciplinary actions, including, but not limited to, 
termination of employment at a program and suspension and revocation of 
licensure by the respective licensing board.

 DHCS may, if it deems appropriate, implement, interpret, or make specific 
this section by means of provider bulletins, written guidelines, or similar 
instructions from the department, until regulations are adopted.
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The Current Status of SB 1228: 
Sitting on Governor Brown’s desk . . .

 No legislators voted against any drafts of the law at any stage.

 The California Department of Health Care Services (DHCS) weighed in with 
technical amendments, all of which were accepted

 Bill passed both houses via special consent (in an uncontested package of 
legislation) rather than via a floor vote.

 All of this means that . . . Governor Brown will almost certainly be signing the 
bill any day now, and it should take effect January 1, 2019
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Unhappy about the removal of SB 1228’s Sober Living 
provisions?  Check out SB 992 (Hernandez/Bates)

 New Health and Safety Code §11833.05: mandatory disclosure (on initial 
licensure/certification, renewal, or a change of information) to DHCS of 
financial relationships between sober living homes and licensed treatment 
centers 
• Ownership or control of, or financial interest in, a recovery residence.

• Any contractual relationship with an entity that regularly provides professional 
services or addiction treatment or recovery services to clients of programs 
licensed or certified by the department, if the entity is not part of the program 
licensed or certified by the department.

 New definition of “recovery residence”: “a residential dwelling that provides 
primary housing for individuals who seek a cooperative living arrangement 
that supports personal recovery from a substance use disorder and that does 
not require licensure by the department or does not provide licensable 
services, pursuant to Chapter 7.5 (commencing with Section 11834.01). A 
recovery residence may include, but is not limited to, residential dwellings 
commonly referred to as “sober living homes,” “sober living environments,” 
or “unlicensed alcohol and drug free residences.”
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SB 992 (Hernandez/Bates) also tightens up safety in 
licensed SUD treatment facilities

 Amendments to Health and Safety Code §11834.26

• (c): New prohibition on denial of admission to licensed facility based on 
prescription of MAT

• (d): Requirement of plan to address when a resident relapses, including 
when on the licensed premises after consuming alcohol or using illicit 
drugs, including 
odetails of how the treatment stay and treatment plan of the resident will be 

adjusted to address the relapse episode 

ohow the resident will be treated and supervised while under the influence of 
alcohol or illicit drugs

odischarge and continuing care planning, including when a licensee determines 
that a resident requires services beyond the scope of the licensee

• No requirement to discharge a resident.
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AB 3162 (Friedman) also tightens up safety with 
provisional licenses and an end to offsite services

 Health and Safety Code §11834.09: New SUD facility licenses will be 
provisional for one year

• revocation for good cause

• increased penalties for non-compliance

• Prohibits revoked operators from reapplying for 5 years

 Health and Safety Code § 11834.10: All treatment must happen

• At the licensed facility, not offsite

• Either within the facility or facilities identified on a single license by street 
address.

• Only residents of the licensed facility may receive services

 Language imposing 300 foot density restriction removed



What next?  Preparing 
for changing regulations 
in California and beyond
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Unresolved Issues Ahead 

 Devil in the details: SB 1228 sets out the general rule, but DHCS 
pronouncements on particular practices will be critical

 What does the absence of safe harbors or exceptions articulating what is 
permissible mean?  What is the status of written, long-term personal 
services contracts detailing legitimate services and their schedule of delivery 
in commercially reasonable relationships at fair market value not counting 
referrals?

 What rules govern unlicensed sober living homes?

 Will DHCS or California DOJ put more personnel and resources into 
enforcement?  Will more counties focus on the issue as the Orange County 
DA has done?  How active will the FBI continue to be?

 With the absence of criminal penalties or fines, will law enforcement simply 
continue to rely on Penal Code Section 550?
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Unresolved Issues

 The interplay between:

• FBI and federal law enforcement

• Local law enforcement and county district attorneys

• California Department of Health Care Services

• California Department of Insurance

 Will federal law enforcement look beyond UDS at other patient 
brokering issues?

 Will the State of California take a more active role in policing recovery 
residences?

 Will patient brokering lead to more regulation of addiction treatment 
professionals via certification and licensing?
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Is Your Organization At Risk?  Assessing Risky 
Practices

 Marketers:  Is your organization paying for referrals? 
Relationships: contractors and employees, compensation, contracts

 Lead Generation: Call centers and Digital lead generators

 High Risk Practices

• Bed Vouchers

• Procurement of insurance

• Urine Drug Screening

• Waiving/discounting patient financial responsibility

• Relationships with healthcare providers and professionals

• Implant Scams 
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Managing/Reducing Risk

 SB 1228, SB 992, and AB 3162 make numerous changes in operational 
and licensing requirements, bringing addiction treatment more into 
alignment with other healthcare providers

 Make sure you understand the new rules. Even after January 1, 2019, 
expect more refinements from DHCS.

 Do not assume there will be a long lag before enforcement. Use the 
rest of 2018 to get ready. Assess where changes are needed in your 
operations, marketing communications, contracts, disclosures, etc.

 Develop implementation  plans to come into compliance.
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Time to Revisit Your Organization’s 
Compliance Programs?  The 7 Elements

WRITTEN 
COMPLIANCE 
POLICIES AND 
PROCEDURES

DESIGNATED 
COMPLIANCE 

PROFESSIONALS

EFFECTIVE 
TRAINING OF ALL 

STAFF

EFFECTIVE 
COMMUNICATION

PREVENTATIVE 
AUDITING AND 
MONITORING

ENFORCEMENT OF 
STANDARDS

PROMPT RESPONSE 
TO POTENTIAL 
COMPLIANCE 
VIOLATIONS
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Key Takeaways

 There is not a “one size fits all” approach, but there are right and 
wrong ways to:

• Market behavioral health programs 

• Attract clients/patients

• Work with marketing professionals

 “Everyone else is doing it” is not a legal defense.  

 Pivot from a fear-driven or “ostrich” approach to a strategic one. Deal 
with the “skeletons” in your organizational closet



Questions? Answers?
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