
by Matthew A. Goodin 

Epstein Becker & Green, P.C. 

The 2016 National Transgender Discrimination Survey 

showed that 26 percent of transgender people have lost 

a job because of bias and that 50 percent have been 

harassed on the job. California's Fair Employment and 

Housing Council (FEHC) has adopted new regulations 

relating to gender identity and expression. These new 

regulations took effect July 1, 2017. The regulations 

broaden the effect of California's Fair Employment and 

Housing Act (FEHA) to include protections for 

transgender employees and add new requirements for 

employers that may require revisions to current policies 

and employee handbooks.  

New protection for 'transitioning' employees  

The FEHA already prohibits discrimination on the basis 

of gender identity and gender expression. The new 

regulations add protection for "transitioning" employees. 

The regulations define "transitioning" as a process in 

which an individual begins living as the gender he or she 

identifies with. The process may include changes in 

name and pronoun usage, participation in employer-

sponsored activities, usage of facilities, undergoing 

hormone therapy, and other related medical procedures. 

Employers may not require transitioning employees to 

undergo or provide proof of any particular medical 

treatment to use facilities designated for use by a 

particular gender, such as restrooms.  

Under the new regulations, the FEHA now specifically 

prohibits discrimination against employees who are 

transitioning or who have transitioned.  

Revised gender-related definitions  

The FEHA prohibits discrimination on the basis of sex, 

gender expression, and gender identity. The new 

regulations provide expanded definitions of those terms. 

"Sex" has been defined as including pregnancy, 

childbirth, and related medical conditions; gender 

identity; and gender expression. Effective July 1, the 

definition of sex now includes gender as well as a third 

party's perception of one's gender.  

Before July 1, "gender expression" had been defined as 

"a person's gender-related appearance or behavior." The 

definition now includes the perception of a person's 

gender-related appearance or behavior. Similarly, the 

term "gender identity" had been defined as a person's 

self-identification as transgender or as a male or female 

gender different from the sex assigned at birth. The 

definition is now revised as one's "internal 

understanding" of his or her gender or the perception of 

the person's gender. The definition of "gender" has also 

been expanded to include not only female, male, and 

transgender but also a "combination of male and female" 

and "neither male nor female."  

Access to facilities  

Employers must provide to all employees, regardless of 

their sex, equal access to comparable, safe, and adequate 

restrooms, locker rooms, dressing rooms, dormitories, 

and other similar facilities. Employers must permit 

employees to use facilities that correspond to their 

gender identity or gender expression, regardless of their 

assigned sex at birth. To balance the privacy interests of 

all employees, employers must provide alternatives if no 

individual facility is available, such as locking toilet 

stalls, staggered schedules for showering, shower 

curtains, or other methods of ensuring privacy. 

Employers may not require an employee to use a 

particular facility. Finally, employers with single-

occupancy facilities must use gender-neutral signage for 

those facilities, such as "Restroom," "Unisex," or 

"Gender Neutral."  

The restroom-signage requirement is consistent with 

California's Equal Restroom Access Act, which went 

into effect March 1, 2017. This law requires that all 

single-occupancy restrooms in businesses, government 

buildings, and places of public accommodation be 

available to everyone. During the comment period 

before the new FEHA regulations went into effect, some 

commenters were concerned that the new bathroom 
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signage requirements conflict with a preexisting 

California Division of Occupational Safety and Health 

(Cal/OSHA) regulation that requires all single-user 

bathrooms to be designated for a single gender. 

However, the California Department of Industrial 

Relations (DIR) has since clarified that this Cal/OSHA 

regulation won't be enforced and that it will follow the 

gender-neutral requirements in the Equal Restroom 

Access Act and the new FEHA regulations.  

Recording of gender and name  

Under the new regulations, it's unlawful for an employer 

to require an applicant or employee to state whether the 

individual is transgender. If a job application form 

requires an individual to identify as male or female, 

employers may not take an adverse employment action 

against an applicant who designates on the application a 

gender that is inconsistent with the applicant's presumed 

gender or sex assigned at birth. The new regulations also 

provide that an employer's failure to honor the request of 

an employee to be identified by a certain name, gender, 

or pronoun is a violation of the FEHA.  

An employer may use an employee's gender or legal 

name as indicated in a government-issued identification 

document only if it is necessary to meet a legally 

mandated obligation. Finally, it is unlawful for 

employers to inquire about or require documentation or 

proof of an individual's sex, gender, gender identity, or 

gender expression as a condition of employment, unless 

the employer can establish that the need for such 

information is a bona fide occupational qualification or 

the employee initiates with the employer any requested 

adjustment to his or her working conditions.  

Physical appearance, grooming, and dress  

The new regulations also impose greater limits on 

employers' ability to impose dress or appearance 

standards. Employers may impose physical appearance, 

grooming, or dress standards if they serve a legitimate 

business interest, but only so long as such standards 

don't discriminate based on an individual's sex, gender, 

gender identity, or gender expression. Employers may 

not require employees to dress or groom themselves in a 

manner that is inconsistent with their gender identity or 

expression.  

Bottom line  

Be sure to review your policies and handbooks with 

these new regulations in mind. Although discrimination 

against transgender people has been gaining more 

attention, many employees may be completely 

unfamiliar with the concept of gender transitioning or 

other issues that affect transgender people. By including 

gender identity and gender expression in your policies, 

you clearly communicate to all your employees that 

discrimination on these bases won't be tolerated. You 

also may want to consider incorporating discussions of 

these concepts in your harassment or workplace 

sensitivity training.  

Matthew A. Goodin is a senior attorney with Epstein 

Becker Green in San Francisco and a contributor to 

California Employment Law Letter. You can reach him 

at 415-399-6021 or mgoodin@ebglaw.com.  
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