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Brief InsightNotes and Comments

Advancing Health Care Quality? From 
Medicare’s Passage to the 2016 Election

Douglas A. Hastings

What is the issue? Health care quality has improved over the past 50 years 
as a result of collaboration between government and private industry, political 
compromise, and advances in science. Some degree of uncertainty is always 
inevitable when administrations change, but there is a real question now as to 
whether the bipartisan commitment to achieving health care quality improve-
ment will hold. 
What is at stake? Political events may impact the slow but steady progress 
and evolution of health care quality measures and, ultimately, the overall 
health of America’s population. What that impact may be will depend on 
whether our “learning health care system” will continue, both in the short term 
and longer run.
What do you need to know? This country’s 50-year journey from enact-
ment of the Medicare Law to the election of President Trump illustrates the 
significant advances made thus far. The similarity of arguments and tensions 
experienced then and now in our pursuit of better and more efficient health 
care for all foreshadow how the future of health care quality may be affected.
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Introduction

Introduction
The 50-year journey of health care quality in America from the passage of the 
Medicare Law to the election of Donald Trump is now in the history books. 
For the most part, that journey has been a steadily positive one based on a 
willingness of the health care system’s component parts to learn from experi-
ence and from each other through innovation, testing, and the acceptance of 
evidence. The commitment to quality has been steady, bipartisan, and collab-
orative between the public and private sectors. It is this author’s hope that the 
United States will continue to vigorously pursue quality innovations; science 
and evidence will continue to advance and prevail in health care policy, 
business, and law; and we will see measurable improvements in the overall 
health of the U.S. population as the health care and social service sectors better 
coordinate their efforts. It will take the combined commitment of payers, 
providers, regulators, employers, and consumers, but there really is no obstacle 
to continued progress other than intentional obstruction for private gain or a 
collective failure of will.

In 1965, an activist Democratic-led Congress with a supportive President 
passed the Medicare Law, representing a watershed in the evolution of the 
federal role in health care.1 Fast-forward 51 years to 2016: America has elected 
a President and re-elected a Republican-led Congress bent on undoing the 
2010 Affordable Care Act (ACA)2 and potentially making dramatic changes  
to the Medicare program itself. Notions related to the capabilities of modern 
medicine, the federal role in health care, and the definition of health care 
quality have evolved on the roller coaster ride of administrations and con-
gresses since the assassination of John F. Kennedy galvanized the Johnson 
presidency and the 98th Congress to pass Medicare and other seminal social 
legislation.

Fifty years ago, medicine was on the cusp of evolving permanently from 
relatively ineffective emergency measures to a science-based system that could 

1 Social Security Amendments of 1965, Pub. L. No. 89-97, 79 Stat. 286 (1965) (codified as 
amended at 42 U.S.C. § 426a).

2 Patient Protection & Affordable Care Act of 2010, Pub. L. No. 111-148, 124 Stat. 119 (2010).
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extend life expectancy. Health care quality in 1965 was primarily focused on 
refining interventional techniques to address acute and dangerous health 
conditions. Today, at least as of this writing in early 2017, quality remains best 
captured by the multi-factor definition in the Institute of Medicine’s Crossing 
the Quality Chasm (The Chasm Report)—care that is safe, effective, patient-
centered, timely, efficient, and equitable3—evidencing a more fully-developed 
sense of health care quality as life enhancing as well as life extending. Health 
care quality today, then, is actually more fully focused on overall patient 
“health” than it is solely on one’s immediate “medical care.”4 One can argue  
that our current posture on quality is a synthesis of 19th century notions of 
public health and 20th century developments in science and technology into  
a 21st century focus on the triple aim of better care, better health, and lower 
costs. This historical synthesis evidences what has been labeled a “learning 
health care system.”5As we review the journey of health care quality over the 
last 50 years, an underlying question is whether that learning will continue, 
both in the short term and longer run.

This Comment will discuss the early concepts of quality improvement in 
health care and the evolution of quality measures and standards throughout 
the decades, starting in the 1960s during the activist era of the Kennedy and 
Johnson administrations. The Comment will describe how the 70s and 80s  
saw the dawn of comprehensive federal regulation of health care and health 

3 Inst. of Med., Crossing the Quality Chasm: A New Health System for the 21st Cen-
tury (Nat’l Acads. Press 2001), available at www.nap.edu/read/10027/chapter/1. The Institute of 
Medicine (IOM), now the National Academy of Medicine, is a non-profit, non-governmental 
organization that is part of the National Academies of Sciences, Engineering, and Medicine. As 
such, it is an independent organization serving as an adviser to the nation and to the interna-
tional community to address critical issues in health, medicine, and related policy.

4 Recent estimates of the factors influencing population health status put medical care at around 
11%, with behaviors (36%), social circumstances (24%), genetics (22%), and physical environ-
ment (7%) constituting the other factors. See Laura McGovern et al., Altarum Inst., The Relative 
Contribution of Multiple Determinants to Health Outcomes, Health Aff. Aug. 24, 2014, available 
at http://healthaffairs.org/healthpolicybriefs/brief_pdfs/healthpolicybrief_123.pdf; Harry J. Helman 
& Samantha Artiga, Kaiser Comm’n on Medicaid & the Uninsured, Issue Brief: Beyond 
Health Care: The Role of Social Determinants in Promoting Health and Health 
Equity (2015), available at http://files.kff.org/attachment/issue-brief-beyond-health-care.

5 Inst. of Med., The Learning Health Care System Workshop Summary (Nat’l Acads. 
Press, 2007).
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Quality and the Federal Role Prior to Medicare

care quality, followed by the Clinton administration’s significant effort but 
ultimate failure to implement comprehensive health care reform and the rise  
of the market model. This Comment will then discuss the influence of the 
Institute of Medicine’s report, Crossing the Quality Chasm, the impact of the 
Affordable Care Act during the early 2000s, and end with a discussion about 
the current state of our learning health care system and its future.

Quality and the Federal Role Prior to Medicare
Throughout the 19th century, medical practice remained a very private affair 
between physician and patient. Medical practice was capable of very little in 
terms of providing real aid to the sick. Medical science still relied on blistering, 
bleeding, and purging. Rural populations got by with greater success using 
traditional roots, herbs, and midwives.6 Any effectiveness of governmental 
activity, even in the public health field, was limited by its reliance on the 
miasmata theory of disease—i.e., that diseases came from the air by way of  
bad odors.7

The optimism and crusading spirit of the Progressive movement of the 
early 20th century brought increased attention to the health needs of the 
public. The long hours and unsafe working conditions in factories and mines, 
the foul conditions in urban ghettoes, the unsanitary practices in food process-
ing and waste disposal, among other social issues impacting health, came 
under attack. A clear link was made between the ills of society and the 
impaired health of the individual. In 1910, the Flexner Report exposed the 
unhealthy and unsafe conditions existing in most medical schools at the time.8 
Authored by Abraham Flexner, the lengthy report shed light on the true state 
of medical schools in the United States and Canada and called for higher 
admission and graduation standards as well as strict adherence to mainstream 

6 W.G. Charleton, Government and Health Before the New Deal, 72 Current Hist. 196 (1977).
7 See generally David Oshinsky, Bellevue: Three Centuries of Medicine and Mayhem at 

America’s Most Storied Hospital (2016).
8 Abraham Flexner, Medical Education in the United States and Canada: A Report to 

the Carnegie Foundation for the Advancement of Teaching, Bulletin No. 4 (1910), 
available at http://archive.carnegiefoundation.org/pdfs/elibrary/Carnegie_Flexner_Report.pdf.
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science in medical education.9 As a result, licensing standards became stricter 
and more pervasive during the early years of the 20th century, and specialty 
medical practice became formally recognized and subject to regulation by 
specialty boards.10 Because of these and other reforms, “[s]omewhere between 
1910 and 1912 in this country, a random patient, with a random disease, 
consulting a doctor chosen at random, had, for the first time in the history of 
mankind, a better than fifty-fifty chance of profiting from the encounter.”11

It was with the passage of the Social Security Act in 1935 that the federal 
government undertook a more comprehensive program in health and estab-
lished a permanent program of cooperation with the states.12 This federal/state 
partnership was reinforced in succeeding years as the national government 
initiated new grant programs to assist states on a problem-by-problem basis.

The 1960s—Kennedy-Johnson Era Activism, Medicare, and 
Early Federal Attention to Quality Improvement
By the time of John F. Kennedy’s election as President in 1960, federal health 
care policy and its impact on health care quality fell into three quite limited 
categories: i) direct provision of health care, mainly veterans care; ii) limited 
grants to states contained in the Social Security Act of 1935 for children’s 
health services, medical research, and public health services; and iii) support 
for hospital construction and the education and training of health profession-
als. The passage of Medicare and Medicaid in 1965 added a fourth, and much 
larger, category—the direct financing of health care services purchased by 
consumers. The road to that historical step was rocky, with debates that echo 
until today.

Political support for national health insurance and a stronger focus on 
federal oversight of quality increased after World War II as the nation sought 

9 Id.
10 Rosemary Stevens, American Medicine and the Public Interest 55 (1971) [hereinafter 

Stevens].
11 Herman L. Blumgart, Caring for the Patient, 270 New Eng. J. Med. 449 (1964).
12 Social Security Act of 1935, Pub. L. No. 74-271, 49 Stat. 620 (1935), available at http://legcounsel.

house.gov/Comps/SSA_CMD.pdf.
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to rebuild its infrastructure to align with peacetime needs. Organized medicine 
bitterly opposed any notion of public insurance, however. President Franklin 
D. Roosevelt’s State of the Union message in 1944 mentioned the right to 
quality health care,13 and President Harry S. Truman (1945–1953) took a 
strong position favoring national health insurance. The resulting national 
health bill called for a compulsory comprehensive national health insurance 
system and precipitated one of the major political battles of the Truman 
administration. The tone of the debate was bitter, with the American Medical 
Association (AMA) labeling the bill “totalitarian” and Senator Robert A. Taft 
(R-Ohio) calling it “the most socialistic measure that this Congress has ever 
had before it.”14 Claiming the end of free enterprise if the measure passed, 
organized medicine effectively promulgated the false view that all physicians 
would be forced to work for the federal government. The bill failed, as did 
similar attempts in 1947 and 1949. By 1951, both the Truman administration 
and the Congress backed away from this battle for the time being and favored 
more limited goals.

Through all of this, while health care quality considerations remained 
focused primarily on individual physicians and individual patients in acute 
care settings, quality regulation was starting to become institutionalized in 
certain areas. For example, state licensing programs had begun in the late 
1800s. In 1906, national regulation of medication was undertaken by the Food 
and Drug Administration.15 In 1935, the Social Security Act set standards for 
maternal and children’s services,16 and in 1946, the Hill-Burton Act17 required 
states to apply minimum building codes for new structures built with federal 
financial assistance. In addition, the Department of Health, Education and 
Welfare was created in 1953.18 The creation of this new agency established a 

13 President Franklin D. Roosevelt, State of the Union Message to Congress (Jan. 11, 1944), avail-
able at www.fdrlibrary.marist.edu/archives/address_text.html.

14 Stevens, at 273.
15 John K. Inglehart, The Food and Drug Administration and Its Problems, 325 New Eng. J. Med. 

217 (1991).
16 Social Security Act, 42 U.S.C. §§ 701–12 (1935).
17 Hospital Survey and Construction Act of 1946, Pub. L. No. 79-725, 60 Stat. 1040 (1946).
18 Reorganization Plan No. 1 of 1953, reprinted in 5 U.S.C. app., and in 18 Fed. Reg. 2053 (Apr. 11, 

1953), 67 Stat. 631 (1953), available at www.gpo.gov/fdsys/pkg/USCODE-2010-title5/pdf/USCODE-
2010-title5-app-reorganiz-other-dup48.pdf.

The 1960s
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permanent and centralized administrative mechanism for the rapidly expand-
ing activities of the federal government in health care.

Then came the Kennedy-Johnson years, which began with a brief era of 
great optimism characterized by a creative outpouring of social legislation. The 
nation’s mood was confident and vigorous. There was widespread commitment 
to collectively forge a better society and a willingness to commit substantial 
amounts of public funds to solve social problems. One commentator wrote, 
“These were gloriously idealistic times in which we were determined to 
eliminate poverty, abolish racial discrimination, do away with substandard 
housing, revitalize our cities, and provide first class educational opportunities 
and good medical care for all.”19 Following the national emotional outpouring 
brought on by President Kennedy’s assassination, the election of President 
Lyndon B. Johnson in 1964, and the installation of the 98th Congress, the 
Social Security Amendments of 196520—Medicare and Medicaid—were passed 
despite continued opposition by the AMA and some Congressional Republi-
cans and southern Democrats. Medicare and Medicaid did not require radical 
changes in the health care system. Rather, they provided a financial mecha-
nism for the elderly and poor to purchase health care services, previously only 
available to the relatively wealthy through private health insurance.

As part of the Medicare Law, Congress enacted the Medicare Conditions of 
Participation, which mandated certain quality-based principles central to 
operating a hospital safely and efficiently, such as medical staff credentials, 
24-hour nursing services, and fledgling utilization review.21 Acute care general 
hospitals accredited by the then Joint Commission on Accreditation of Hospi-
tals (now the Joint Commission) were deemed to have met the regulatory 
requirements of the Medicare Law. The Joint Commission had been formed in 
1952, but the enactment of Medicare greatly enhanced the rigor of its require-
ments. In 1966, Avedis Donabedian penned his classic article, “Evaluating the 
Quality of Medical Care,” which summarized and extended what had been 

19 David E. Rogers, American Medicine: Challenge for the 1980s 9 (1978).
20 Social Security Amendments of 1965, Pub. L. No. 89-97, 79 Stat. 286 (1965), available at  

www.gpo.gov/fdsys/pkg/STATUTE-79/pdf/STATUTE-79-Pg286.pdf.
21 Id. § 1861.
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learned about the techniques used to assess and improve quality to that point.22 
Donabedian asserted that quality could and should be measured in three areas: 
i) structure, the physical and staffing characteristics of caring for patients;  
ii) process, the method of delivery; and, for the first time, iii) outcomes, the 
results of care. The Joint Commission and other groups embraced the struc-
ture, process, outcomes model, and the real beginning of modern health care 
quality improvement and the concept of a “learning health care system” was 
launched.

The 1970s and 1980s—The Dawn of Comprehensive Federal 
Regulation of Health Care and Health Care Quality
The Great Society optimism of 1964–65 did not last much beyond 1966. 
Societal unrest over the Vietnam War and other issues helped lead to an 
overall frustration by the time Richard Nixon became President in 1968. 
Further, the Great Society programs had been unable to swiftly and simply 
accomplish the social goals of the Kennedy-Johnson years. Serious doubts 
about the efficacy of federal spending in the health care field were being 
expressed by the late 1960s, which only escalated in the early 1970s. As early as 
1969, governmental officials in the new Nixon administration and conservative 
political commentators were declaring that the health care system was in crisis, 
a view echoed by the media. Blame was freely distributed and the rhetoric 
became increasingly bitter.

At their core, these concerns were about rising costs. Total societal health 
care expenditures tripled between 1965 and 1975, rising from $39 billion to 
$118.5 billion.23 Federal expenditures in health increased sevenfold during the 
eleven year period between 1960 and 1971.24 While the dollar amounts of these 
expenditures seem small today, they seemed dramatic at the time, creating 
anxiety in Congress and elsewhere. As one commentator wrote in 1971, “The 

22 Avedis Donabedian, Evaluating the Quality of Medical Care, reprinted in 83 Milbank Q. 691 
(2005), available at www.ncbi.nlm.nih.gov/pmc/articles/PMC2690293/pdf/milq0083-0397.pdf.

23 Lawrence D. Brown, The Scope and Limits of Equality as a Normative Guide to Federal Health 
Care Policy, 26 Pub. Pol’y 481 (1978) [hereinafter Brown]; Stevens, at 501.

24 Stevens, at 501.

The 1970s and 1980s
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increasing demand for services accompanied by crippling inflation in medical 
costs (both in part attributable to Medicare and Medicaid) were . . . not only 
causing vast increases in governmental health expenditures for little return, 
but also—and significantly—raising private health insurance premiums.”25 

Thus, as wealthier Americans began to feel the pinch of health care costs, the 
volume of calls to action rose as well.

At the same time, even as costs rose, those concerned with the quality of 
care being provided were disappointed, viewing the maldistribution of ser-
vices, bad management of medical care institutions, and poor quality of care as 
continuing major problems. This led to early expressions of the need to focus 
on behavioral and environmental determinants of health, not only interven-
tional care for acute conditions, as well as the need for increased involvement 
by individuals in their own health and well-being, both themes we see at the 
forefront again today. Thus, during the Nixon years, the popular sentiment at 
the policy level was that Medicare and Medicaid spending was growing 
unchecked and yet millions of individuals remained underserved. This 
remained true when President Jimmy Carter was elected in 1976. As a com-
menter pointed out at the time, the health care system had become a runaway 
due to “the ultimate unaccountability of medical care policy, which derives 
from complex interactions among individuals and institutions that are in many 
ways insulated from the impact of consumer choice expressed in the private 
market and from collective choice expressed in the political process.”26 It is 
interesting to note that this is essentially the same debate we are having today 
over the future of the Affordable Care Act.

The government’s response in the 1970s

Interestingly, the federal government’s response under both Republican and 
Democratic administrations went beyond the subsidizing and financing of 
health care. Rather, the federal government responded by enacting a blizzard 
of legislation regarding the reorganization and regulation of the U.S. health 

25 Brown, at 498.
26 Id. at 502.
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care system. Reorganization came through the establishment of the National 
Health Services Corps in 1970,27 the Comprehensive Health Manpower 
Training Act of 1971,28 the Health Professions Education Assistance Act of 
1976,29 and most importantly, the Health Maintenance Organization Act of 
1973.30 Regulation took form through the Occupational Safety and Health Act 
in 1970,31 the establishment of Professional Standards Review Organizations 
(PSRO) in the Social Security Amendments of 1972,32 and the National Health 
Planning and Resources Development Act of 1974.33 What a blizzard of 
legislation looking back on it now! This bundle of new laws represented the 
beginning of health law as a legal specialty.

In the early 1970s, Congress sought to regulate both the cost and quality of 
health care services, the view in 1973 being that by building on the evolution 
of group practice in medicine and the experience of certain large industrial 
insurance plans, entities like health maintenance organizations (HMOs) could 
offer an alternative to the traditional fee-for-service system, one better suited 
to patient-centered care and cost efficiency; however, the original law was a 
political compromise among hostile forces that had to be amended in both 
1976 and 1978.

The PSRO law was designed to help keep costs under control and assure 
quality of care for federally-funded medical services. This was, in hindsight, a 
quite radical step of government-sponsored oversight of the medical profes-

27 National Health Services Corps establishment: Emergency Health Personnel Act Amendments 
of 1972, Pub. L. No. 92-585, 86 Stat. 1290 (1972), available at http://uscode.house.gov/statutes/
pl/92/585.pdf.

28 Comprehensive Health Manpower Training Act of 1971, Pub. L. No. 92-157, 85 Stat. 431 
(1971), available at http://uscode.house.gov/statutes/pl/92/157.pdf.

29 Health Professions Education Assistance Act of 1976, Pub. L. No. 94-484, 90 Stat. 2243 (1976), 
available at www.gpo.gov/fdsys/pkg/STATUTE-90/pdf/STATUTE-90-Pg2243.pdf.

30 Health Maintenance Organization Act of 1973, Pub. L. No. 93-222, 87 Stat. 914 (1973), available 
at www.gpo.gov/fdsys/pkg/STATUTE-87/pdf/STATUTE-87-Pg914.pdf.

31 Occupational Safety and Health Act of 1970, Pub. L. No. 91-596, 84 Stat. 1590 (1970), available 
at www.gpo.gov/fdsys/pkg/STATUTE-84/pdf/STATUTE-84-Pg1590.pdf.

32 Social Security Amendments of 1972, Pub. L. No. 92-603, 86 Stat. 1329 (1972), available at 
www.gpo.gov/fdsys/pkg/STATUTE-86/pdf/STATUTE-86-Pg1329.pdf.

33 National Health Planning and Resources Development Act of 1974, Pub. L. No. 93-641,  
88 Stat. 2225 (1974), available at www.gpo.gov/fdsys/pkg/STATUTE-88/pdf/STATUTE-88- 
Pg2225.pdf [hereinafter National Health Planning and Resources Development Act].

The 1970s and 1980s
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sion, sponsored by a Republican administration. The principal feature of the 
PSRO program was the establishment of regional and local groups of practic-
ing physicians who carried out the regulatory functions. These physician 
groups, receiving grants from Department of Health Education and Welfare 
(now the Department of Health and Human Services or HHS), reviewed 
professional services rendered by practitioners in their area to determine 
whether the services were necessary, of acceptable quality, and reasonably 
priced. To make these determinations, each PSRO was required to develop 
criteria and standards for the diagnosis and treatment of the cases it reviewed. 
Failure by a physician to meet the applicable criteria could result in denial of 
federal reimbursement and/or fines and public exposure.34 The National Health 
Planning Law of 197435 set forth ambitious regulatory responsibilities for 
state-level and sub-state regional health planning agencies, and it established a 
strong national role in directing these activities. Health Systems Agencies were 
the planning agencies provided for in the Act. They were required to have a 
significant consumer component among its members and were given broad 
responsibility to develop and implement statewide services and facilities plans 
and to review the appropriateness of existing facilities and services as well as 
proposals for expansion.

The early 1980s

By 1981, PSROs were established in 187 of 195 designated areas throughout 
the country.36 Unfortunately, they never met governmental expectations and 
were consistently opposed by the AMA, state medical societies, and some state 
governments. Further, Congress became concerned that PSROs were not 
demonstrating cost savings, and even supporters were becoming concerned 
that, due to governmental pressure, they were emphasizing cost containment 

34 Douglas A. Hastings, Professional Standards Review Organizations and Confidentiality: The 
Question of Public Access to Medical Peer Review Data Through the Freedom of Information Act, 
6 J. Health Pols., Pol’y & Law 136, 139 (1981) [hereinafter Hastings].

35 National Health Planning and Resources Development Act.
36 John M. Luce et al., A Brief History of Health Care Quality Assessment and Improvement in the 

United States, 160 W. J. Med. 263, 265 (1994), available at www.ncbi.nlm.nih.gov/pmc/articles/
PMC1022402/pdf/westjmed00067-0065.pdf.
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over quality. These concerns led to the establishment of peer review organiza-
tions (PROs), which replaced PSROs. PROs were given a broader scope of 
review of medical records based on six criteria: i) the adequacy of discharge 
planning; ii) medical stability at discharge; iii) unexpected deaths; iv) nosoco-
mial infections; v) unscheduled returns to surgery; and vi) trauma suffered in 
the hospital. These criteria clearly anticipated today’s Centers for Medicare and 
Medicaid Services (CMS) payment policies related to readmissions, hospital 
acquired conditions, and “never events.” From the start of the program 
through 1989, PROs conducted over 6 million reviews and denied payment in 
more than 4% of those cases.37 PROs also identified more than 87,000 physi-
cians with quality problems in their care during the same period. Almost all of 
these problems were resolved through early interventions and threat of 
sanctions, with few being referred to the Office of Inspector General.38 Thus, as 
of the late 1980s, a debate that continues today was already in full swing—
some argued that this level of enforcement was insufficient, while others railed 
against the growth in governmental bureaucracy and oversight of the private 
practice of medicine. There also were significant legal battles over the privacy 
vs. public access of medical peer review data.39

Yet, overall, the 1980s evidenced relative bipartisan consensus around 
Medicare and quality assurance. Medicare and Medicaid had come to be 
accepted as permanent federal programs valued by constituents, and even 
issues that arose regarding benefits, financing, and regulation were for the 
most part addressed on a bipartisan basis.40 For example, Republican presi-
dents joined congressional Democrats in adopting significant payment 
reforms—the Prospective Payment System for hospitals in 198341 and the 

37 Id.
38 Id.
39 See Hastings.
40 Jonathan Oberlander, The Politics of Medicare Reform, 60 Wash. & Lee L. Rev. 1095,  

1103 (2003), available at http://scholarlycommons.law.wlu.edu/cgi/viewcontent.
cgi?article=1248&context=wlulr [hereinafter Oberlander].

41 Social Security Amendments of 1983, Pub. L. No. 98-21, 97 Stat. 65 (1983), available at  
www.gpo.gov/fdsys/pkg/STATUTE-97/pdf/STATUTE-97-Pg65.pdf.
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Medicare Fee Schedule for physicians in 198942—which included both cost 
efficiency and quality components.

The 1980s closed with a bipartisan Congress asking the Health Care 
Financing Administration (now CMS) to sponsor a study by the Institute of 
Medicine (IOM) on quality assurance for Medicare. The IOM’s report, Medi-
care: A Strategy for Quality Assurance43 supported the continuation of the PRO 
program but only if it were restructured and strengthened to look more closely 
at clinical outcomes. The report also sought to strengthen the Medicare 
Conditions of Participation and the quality improvement methods of the Joint 
Commission.

The 1990s—The Failure of the Clintons’ Health Security Plan 
and the Rise of the Market Model
The bipartisan consensus of the 1980s did not last much longer. According to 
Paul Starr, an advisor to President Clinton in 1993, “It was one year from 
euphoria to defeat.”44 A detailed retelling of the fascinating story of the Clinton 
health care reform initiative’s failure to pass Congress is beyond the scope of 
this Comment on quality, but it remains interesting to read contemporary 
accounts as they echo so much of the current debate over the Affordable Care 
Act. The Clintons’ health care reform initiative was another story of seeming 
consensus on the need for reforms at the start of an administration that fell 
apart in the execution. 

In 1993, 23 Republican senators, including then-Minority 
Leader [Bob] Dole, cosponsored a bill introduced by 
Senator John Chafee that sought to achieve universal 
coverage through a mandate on individuals to buy insur-
ance. Nearly every major health care interest group had 

42 Oberlander.
43 Inst. of Med., Medicare: A Strategy for Quality Assurance, Volume 1 (Kathleen N. 

Lohr, ed., National Academies Press 1990).
44 Paul Starr, What Happened to Health Care Reform?, 20 Am. Prospect 20 (1995), available at 

www.princeton.edu/~starr/20starr.html [hereinafter Starr].
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endorsed substantial reforms []. The [AMA] and Health 
Insurance Association of America [], the two great, 
historic bastions of opposition to compulsory health 
insurance, both went on record in support of an employer 
mandate and universal coverage.45 

But once embraced and sponsored by the new Clinton administration, such 
support vanished; The President’s Health Security Plan: The Clinton Blueprint46 
was rejected by Congress, leading to recriminations, left and right.

Among the criticisms made by supporters of universal coverage was that 
the administration had failed to explain the complexity of health care suffi-
ciently, thereby allowing opposition groups to obfuscate the truth and dis-
credit the proposal, such as through the “Harry and Louise” ads and other 
efforts.47 The same things are being said today as President Trump and the 
Republican Congress set about to dismantle the Affordable Care Act.

45 Id. 
46 White House Domestic Policy Council–A Draft Report, The President’s Health 

Security Plan the Clinton Blueprint (Times Books 1993) [hereinafter White House 
Domestic Policy Council].

47 Starr.
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A major component of the Clinton Plan was managed competition. HMOs 
had matured and become more common by the 1990s, along with Preferred 
Provider Organizations (PPOs) and other variants. The major insurers had 
largely gone into the HMO business after fighting it through much of the 
1980s. Indeed, the failure of the Clinton plan led to a private market-led, 
managed care dominant environment in the second half of the 1990s that 
some have labeled “the managed care revolution.”48 The expectation had been, 
even after the sweeping Republican gains in the election of 1994, that tightly 
managed health plans would prevail, driving better quality management and 
cost effectiveness.

However, unlike the Jackson Hole Group model that 
served as the intellectual underpinning for much of the 
Clinton plan [], very few employers offered their employ-
ees a choice of plans with a fixed contribution. Many 
employers simply replaced traditional indemnity offerings 
with only managed care options, in some cases offering 
only a single option for coverage []. This approach disen-
franchised consumers and contributed to the growth of 
intense consumer backlash that sent managed care into 
retreat []. It also diminished incentives for health plans to 
compete on the basis of quality—one of the major prom-
ises of the managed competition theory.49 

Thus, Harry and Louise came back to haunt their original purveyors in the 
health insurance industry.

Yet quality initiatives did advance slowly in quiet ways during this politi-
cally turbulent decade. The Clinton Plan had a chapter entitled “Quality 
Management and Improvement,” which envisioned coordinated national, state, 
and private market efforts “focused on performance measures and continuous 

48 Cara S. Lesser et al., The End of an Era: What Became of the “Managed Care Revolution” in 
2001?, 38 Health Servs. Res. 337, 338 (2003), available at www.ncbi.nlm.nih.gov/pmc/articles/
PMC1360889/pdf/hesr_119.pdf.

49 Id. at 338–39.
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improvement.”50 And although no comprehensive reform legislation emerged, 
every major reform bill considered presumed that health care could be 
improved by formulating the best methods of treatment and putting greater 
emphasis on quality. Again, a learning health care system was the underlying 
assumption.

What really emerged in the 1990s as the leading edge of the quality move-
ment was the concept of clinical practice guidelines. Rising health care costs 
had driven the managed care revolution in the early part of the decade, which 
produced the backlash against constrained choice in the latter years. The 
driving force behind the development and proliferation of clinical practice 
guidelines was public and private concern about the consequences of inappro-
priate medical care. According to a 1990 IOM panel, concerns about inappro-
priate care had arisen from “wide variations in medical practice patterns, 
evidence that some health services are of little or no value, and claims that 
various kinds of financial, educational and organization incentives can reduce 
inappropriate utilization.”51 Such guidelines became the starting point of 
identifying and seeking the adoption of sustained, evidence-based practices 
that could be tested, applied, and re-tested. In a subsequent 1992 report, the 
IOM outlined five major purposes for guidelines: i) assisting clinical decision-
making by patients and practitioners; ii) educating consumers; iii) assessing 
and assuring the quality of care; iv) guiding allocation of resources for health 
care; and v) reducing the risk of legal liability for practitioners.52 Simply put, 
guidelines were intended to bring the best medical evidence, buttressed by 
expert opinion, to bear on questions of what course of treatment to follow in 
particular clinical situations.

In the absence of comprehensive national legislation, however, clinical 
practice guidelines could only advance the ball up to a point. Guidelines also 
created their own controversies by the end of the decade. After years of 

50 White House Domestic Policy Council, ch. 14, at 111–22.
51 Inst. of Med., Clinical Practice Guidelines: Directions for a New Program 2  

(Marilyn J. Field & Kathleen N. Lohr, eds., Nat’l Acad. Press 1990).
52 Inst. of Med., Guidelines for Clinical Practice: From Development to Use 1 (Marilyn 

J. Field & Kathleen N. Lohr, eds., Nat’l Acad. Press 1992).
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resistance, medical professional societies began cautiously embracing the 
guidelines movement. The AMA helped establish various groups and collab-
oratives of trade groups and specialty societies to study and promulgate 
guidelines. In 1994, the National Health Lawyers Association held a collo-
quium on “Legal Issues Related to Clinical Practice Guidelines,” building on 
the pioneering work of Alice Gosfield in this area.53 Federal agencies also 
sought a leading role in guideline development, particularly after passage of 
the Omnibus Reconciliation Budget Act (OBRA) in 1989, which created the 
Agency for Health Care Policy and Research (AHCPR). The legislation gave 
AHCPR a broad mandate to enhance the “quality, appropriateness and effec-
tiveness of health care services . . . through the establishment of a broad base of 
scientific research and through the promotion of improvement in clinical 
practice. . . .”54 This led to AHCPR’s active involvement in guideline develop-
ment, including commissioning two major reports from the IOM on how to go 
about the daunting task of developing “standards of quality, performance 
measures, and medical review criteria through which health care providers 
and other appropriate entities may assess or review the provision of health care 
and assure the quality of such care.”55 But with the excitement about the ability 
of guidelines to solve major problems in the health care system and the 
proliferation of published protocols came disappointment, resistance, and 
backlash both in government and the private sector—seemingly the inevitable 
ebb and flow of change in health care. High hopes led to frustration, variously, 
at the slow pace of change, bureaucratic micromanagement, and impingement 
on patient and provider choice, to name a few. Although progress was made, 
the 1990s ended with a great deal of uncertainty about the future of health care 
quality improvement as well.

53 Alice Gosfield, Clinical Practice Guidelines and the Law: Applications and Implications, in 
Health Law Handbook, Clark Boardman Callaghan (1994).

54 Omnibus Budget Reconciliation Act of 1989, Pub. L. No. 101-239, 103 Stat. 2106, 2189 (1989), 
available at https://www.gpo.gov/fdsys/pkg/STATUTE-103/pdf/STATUTE-103-Pg2106.pdf. 

55 Id.
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The 2000s—From Crossing the Quality Chasm to the 
Affordable Care Act
Once again, the IOM is at the center of this story. Its 1999 publication, To Err is 
Human,56 had been a bombshell, and it was the first IOM report to be widely 
covered in the mainstream media. To Err was about only one element of 
quality—patient safety—but the idea that 100,000 Americans were unnecessar-
ily dying every year in U.S. hospitals due to medical errors shocked the nation. 
That report was followed in 2001 by the IOM’s much broader, more compre-
hensive, and still seminal study on the systemic flaws in U.S. health care and 
how the delivery system must be redesigned to innovate and improve care. The 
IOM’s Crossing the Quality Chasm (Chasm Report) begins with this now 
famous statement, “Quality problems are everywhere, affecting many patients. 
Between the health care we have and the care we could have lies not just a gap, 
but a chasm.”57 The report’s findings and recommendations set the tone and 
provided the intellectual underpinning for essentially everything that followed 
in the decade ahead related to health care quality in America, culminating in 
the payment and delivery reform sections of the Affordable Care Act.

Importantly, the IOM provided a six-part definition of health care quality 
that remains central to the progress that has been made to date. According to 
the IOM, health care should be:

•  Safe—avoiding injuries to patients from the care that is 
intended to help them.

•  Effective—providing services based on scientific knowl-
edge to all who could benefit and refraining from provid-
ing services to those not likely to benefit (avoiding 
underuse and overuse, respectively).

56 Inst. of Med., To Err is Human: Building A Safer Health System (Linda T. Kohn et al., 
eds., Nat’l Acad. Press 2000).

57 Inst. of Med., Crossing the Quality Chasm: A New Health System for the 21st  
Century 1 (Nat’l Acad. Press 2001), available at https://www.nap.edu/read/10027/chapter/1. 
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•  Patient-centered—providing care that is respectful of and 
responsive to individual patient preferences, needs, and 
values and ensuring that patient values guide all clinical 
decisions.

•  Timely—reducing waits and sometimes harmful delays 
for both those who receive care and those who give care.

•  Efficient—avoiding waste, including waste of equipment, 
supplies, ideas, and energy.

•  Equitable—providing care that does not vary in quality 
because of personal characteristics such as gender, 
ethnicity, geographic location, and socioeconomic 
status.58 

This definition and the Chasm Report’s recommendations led to a decade of 
progress, innovation, and learning related to health care quality.

The major piece of federal health care legislation passed during the Bush 
administration (2002–8) was the Medicare Modernization Act (2003),59 which 
greatly expanded Medicare by including an optional prescription drug benefit 
(Part D) and also introduced the Medicare Advantage program (Part C).  
Part C brought health plan principles related to care management into the 
Medicare program. Medicare Advantage has continued to grow since then, and 
through both private plan innovations and CMS efforts, has provided a 
laboratory for the expansion of value-based payment and coordinated care 
delivery principles in Medicare. By 2005, CMS had commenced the Physician 
Group Practice Demonstration, a physician pay-for-performance initiative that 
continued until 2010 and was extended by the Affordable Care Act.

Also by mid-decade, a consensus was forming among diverse health care 
constituencies, based on Chasm Report principles, that the U.S. health care 
system as a whole was greatly underperforming. Don Berwick, then head of 

58 Id. at 5–6.
59 Medicare Prescription Drug, Improvement, and Modernization Act of 2003, Pub. L. No. 108-

173, 117 Stat. 2066 (2003), available at www.gpo.gov/fdsys/pkg/PLAW-108publ173/pdf/ 
PLAW-108publ173.pdf.
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the Institute for Healthcare Improvement, stated in Health Affairs in 2005 that 
“Right from the start it has been one of the great illusions in the reign of 
quality that quality and cost go in opposite directions.”60 A scorecard developed 
by the Commonwealth Fund in 2006 showed the following results, among 
others:

•  For 37 key indicators in 5 health care system dimensions (quality, 
access, equity, outcomes, and efficiency), the overall U.S. score was 
only 66 out of a possible 100.

•  Efficiency was the single worst score among the five dimensions, with 
the U.S. ranking 16th out of 20 countries in use of electronic health 
records.

•  The U.S. was the worldwide leader in costs.
•  The U.S. scored 15th out of 19 countries in mortality attributable to 

health care services.
•  Basic tools were missing to track patients through their lives.
•  The U.S. did poorly at transition stages, thus evidencing, for example, 

high hospital readmissions rates from nursing homes.
•  Improving performance in key areas would save 100,000 to 150,000 

lives and $50-100 billion annually.61 
The report included several key recommendations: the U.S. should expand 
health insurance coverage; implement major quality and safety improvements; 
work toward a more organized delivery system that emphasizes primary and 
preventive care that is patient-centered; increase transparency and reporting 
on quality and costs; reward performance for quality and efficiency; expand 

60 Interview by Robert Galvin with Donald Berwick, President & CEO, Inst. for Healthcare Im-
provement, in Health Affairs Web Exclusive W5-1, W5-7 (Jan. 12, 2005), available at  
http://content.healthaffairs.org/content/early/2005/01/12/hlthaff.w5.1.2./suppl/DC1.

61 The Commonwealth Fund Comm’n on a High Performance Health System, The 
Commonwealth Fund, Why Not the Best? Results from a National Scorecard on 
U.S. Health System Performance (2006), available at www.commonwealthfund.org/~/media/
files/publications/fund-report/2006/sep/why-not-the-best--results-from-a-national-scorecard-on-u-s-
-health-system-performance/commission_whynotthebest_951-pdf.pdf.
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the use of interoperable information technology; and encourage collaboration 
among stakeholders.

That same year, Dr. Elliott Fisher coined the term “accountable care organi-
zation” (ACO) during a public meeting of the Medicare Payment Advisory 
Committee.62 Dr. Fisher and others began putting forth the argument in the 
public policy arena that to significantly improve health care quality and cost 
efficiency, accountability for each patient’s care should be shared across the 
continuum of providers participating in that care. Shortly thereafter, the IOM 
stated in a follow-up report in its Chasm series that the Medicare payment 
system does not reward efficiency and provides few disincentives for overuse, 
underuse, or misuse of care.63 The IOM further proposed that incentives 
should encourage providers to assume shared accountability for transitions 
between care settings and to coordinate care for patients with chronic disease. 
During this same time period, purchasers, payers, state governments, the Joint 
Commission, and others greatly increased their quality-related reporting 
requirements, particularly related to outcomes for various hospital procedures 
and stays. A new generation of gainsharing proposals and demonstrations 
emerged.

In 2006, the American Academy of Family Physicians launched the first 
large-scale demonstration of the patient-centered medical home.64 In early 
2007, HHS Secretary Mike Leavitt unveiled a quality-improvement plan called 
“Value Exchanges” that would establish local quality-improvement collabora-
tions. In December 2008, the Congressional Budget Office included in its 
budget options the idea of “bonus-eligible organizations” based on early 
accountable care organization principles.65 Finally, throughout 2008, both 

62 Medicare Payment Advisory Comm’n Public Meeting (Nov. 8, 2006), available at www.medpac.
gov/docs/default-source/meeting-materials/november-2006-meeting-transcript.pdf?sfvrsn=0.

63 Inst. of Med., Rewarding Provider Performance: Aligning Incentives in Medicare 
(Nat’l Acad. Press 2007).

64 Paul A. Nutting et al., Transforming Physician Practices To Patient-Centered Medical Homes:  
Lessons From The National Demonstration Project, 30 Health Aff. 439 (March 2011), available 
at http://content.healthaffairs.org/content/30/3/439.full.pdf+html.

65 Congressional Budget Office, Budget Options, Volume 1: Health Care (2008), avail-
able at www.cbo.gov/sites/default/files/110th-congress-2007-2008/reports/12-18-healthoptions.pdf.
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Presidential candidates, Barack Obama and John McCain, and their health 
policy experts, emphasized the importance of achieving better quality and 
value from our health care system and put forward proposals to do so.66

The policy debate and political hostilities around the Affordable Care Act 
have related primarily to the expanded coverage and tax provisions. The 
components of the law related to payment and delivery reform contained in 
Title III of the Act and featuring numerous provisions promoting quality have 
remained for the most part free of major controversy and subject to bipartisan 
support. Title III included a multi-year rollout of provisions seeking to advance 
health care quality based largely on the Chasm Report’s framework. A multi-
year timeline was reflected in key provisions: 

•  2010—Patient-centered outcomes research; community transforma-
tion grants; extension of gainsharing demonstration; Medicaid global 
payment system demonstration

•  2011—National strategy for improvement in health care, establish-
ment of the Center for Medicare and Medicaid Innovation (CMMI) 
within CMS; plans for value-based purchasing programs for skilled 
nursing facilities, home health agencies, and ambulatory surgical cen-
ters; community-based collaborative care networks

•  2012—Medicare shared savings program; hospital value-based 
purchasing program; hospital readmissions reduction program; inde-
pendence at home demonstration program; pediatric accountable care 
organization demonstration project; demonstration project to evaluate 
integrated care around a hospitalization

•  2013—National pilot program on payment bundling
•  2014—Quality reporting for long-term care hospitals, inpatient reha-

bilitation hospitals, and hospice programs
list continues

66 Jonathan Oberlander, The Partisan Divide–The McCain and Obama Plans for U.S. Health Care 
Reform, 359 New Eng. J. Med. 781 (2008).

The 2000s

http://www.healthlawyers.org/JHLSL


Journal of Health     Life Sciences Law—Vol. 10, No. 3 &24

•  2015—Payment adjustment for conditions acquired in hospitals; 
improvements to the physician quality reporting system67 

Also during the Obama administration, legal issues related to quality measure-
ment and improvement were, for the most part, addressed constructively. 
Beginning in 2003, following passage of the Sarbanes-Oxley Act the prior 
year,68 HHS, through its Office of Inspector General (OIG), made a push for 
health care organization boards to become more actively involved in compli-
ance oversight, including compliance with evolving health care quality expec-
tations and measurement requirements. The OIG collaborated with the 
American Health Lawyers Association (AHLA) for several years during the 
decade to produce publications providing guidance for health care boards in 
this important evolving area, even as enforcement initiatives related to poor 
quality and quality reporting continued.69 Right after passage of the ACA in 
2010, Don Berwick, during his brief tenure as head of CMS, led a multi-agency 
effort, working with the private sector as well, to address questions related to 
the implications of accountable care implementation for enforcement of the 
antitrust, fraud and abuse, and exempt organization tax laws. Generally helpful 
guidance was produced, and the significant inter-agency collaboration during 
this period was important.

The Affordable Care Act contemplated a framework for a learning health 
system for quality. As Dr. Atul Gawande said at the time, “History . . . suggests 
that you can have transformation . . . without knowing all the answers up  
front. [] Transforming health care everywhere starts with transforming it 

67 See Douglas A. Hastings, The Timeline for Accountable Care: The Rollout of the Payment and De-
livery Reform Provisions in the Patient Protection and Affordable Care Act and the Implications 
for Accountable Care Organizations, 19 BNA’s Health Law Reporter, Mar. 25, 2010, available 
at www.ebglaw.com/content/uploads/2014/06/38833_BNA-Article-The-Timeline-for-Accountable-
Care-3-25-10.pdf.

68 Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, 116 Stat. 745 (2002), available at www.gpo.
gov/fdsys/pkg/PLAW-107publ204/pdf/PLAW-107publ204.pdf.

69 See Arianne N. Callender et al., U.S. Dep’t of Health & Human Servs. Office of 
Inspector Gen. & Am. Health Lawyers Ass’n, Corporate Responsibility and Health 
Care Quality: A Resource for Health Care Boards of Directors (2007), available 
at https://oig.hhs.gov/fraud/docs/complianceguidance/Corporate%20Responsibility%20and%20
Health%20Care%20Quality%206-29-07.pdf.
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The 2010s—The Present and Future of a Learning Health Care System

somewhere.”70 The aim of Title III was to take the IOM’s ideas and spur a 
transformation. The comprehensive provisions in the ACA regarding payment 
and delivery reform reflected both the payment system continuum—from 
fee-for-service to bonus incentives for quality to bundled payments to partial 
and full global payments—as well as delivery system continuum—from 
independent clinicians and hospitals to small group practices to multi- 
provider networks to partially or virtually integrated organizations to fully 
integrated systems with common ownership and employment. Despite contin-
ued controversy over the insurance and coverage provisions of the ACA, the 
first decade of the 21st Century ended with much optimism about advances  
in quality.

The 2010s—The Present and Future of a Learning Health Care 
System
The evidence-based push for quality improvement began aggressively in 2010 
after passage of the ACA. Don Berwick was appointed to head CMS and 
immediately began to articulate broadly and publicly the “Triple Aim”—better 
health, better care, and lower costs—a distillation of the Chasm Report’s six 
aims. As the first director of CMMI, Rick Gilfillan, previously the head of 
Geisinger Health Plan, moved quickly to develop innovative models for 
improving care and reducing costs. The momentum continued for the first half 
of the decade.

By January 2015, there were approximately 744 accountable care entities, 
404 with government contracts, 217 with commercial contracts, and 103 with 
both governmental and commercial contracts.71 

Early drivers of the growth of the movement can be 
attributed to a combination of conscientious acknowledge-

70 Atul Gawande, Testing, Testing, New Yorker, Dec. 14, 2009, available at www.newyorker.com/
magazine/2009/12/14/testing-testing-2.

71 Tianna Tu et al., Leavitt Partners & Robert Wood Johnson Found., The Impact of  
Accountable Care: Origins and Future of Accountable Care Organizations 7 
(2015), available at www.rwjf.org/content/dam/farm/reports/issue_briefs/2015/rwjf420213  
[hereinafter Tu et al.].
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ment of the need to improve care delivery and a desire to 
seek first-mover advantage in new types of contracts. Some 
commercial initiatives moved toward accountable care 
because they believe it represents a better care delivery 
process. Others sought to prepare for inevitable future 
risk-bearing.72 

The federal government played a critical and important role in driving adop-
tion of value based-payment and accountable care methodologies in both 
payment and delivery, but the private sector’s uptake of these innovations in 
quality was essential as well. For several years after the ACA’s legislative 
embrace of a value-based agenda, the testing of new payment models and 
coordinated care delivery mechanisms advanced steadily in both sectors, 
notwithstanding the continued political debate over coverage expansion and 
Republican criticism of the ACA.

At the same time, it was becoming clearer that the greatest opportunities 
for the health care system to improve quality of lives, lower costs, and reduce 
disparities lay in addressing the health care of highly vulnerable populations, 
such as the frail elderly, the homeless, dual-eligibles, at-risk young children, 
those with multiple chronic conditions, and the mentally or cognitively 
impaired. The work of Jeffrey Brenner in Camden, New Jersey, originally 
highlighted in Dr. Atul Gawande’s “The Hot Spotters” article in The New 
Yorker, provided evidence of the phenomenal quality and cost savings results 
that can come from aggressively working with the poor, homeless, and other 
super-utilizers in the community outside of the acute setting.73 In 2011, the 
American Hospital Association published Caring for Vulnerable Populations,74 

which, among other recommendations, encouraged hospitals and health 
systems to develop community partnerships with public health departments 
and other community organizations and to provide non-health care services, 

72 Id.
73 Atul Gawande, The Hot Spotters, New Yorker, Jan. 24, 2011, available at www.newyorker.com/

magazine/2011/01/24/the-hot-spotters.
74 AHA Comm. on Research, Am. Hosp. Ass’n, Caring for Vulnerable Populations (2011), 

available at www.aha.org/research/cor/content/caring_vulnerable_populations_report.pdf.
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such as transportation. The ACA requirement that hospitals conduct commu-
nity needs assessments on a regular basis lent important support to this 
necessary connection between medical care and social service. In further 
support of this perspective, the Robert Wood Johnson Foundation in 2014 
published a report called A Time to Act: Investing in the Health of Our Children 
and Communities, which stated in its introduction: 

Our nation is unhealthy, and it is costing us all through 
poorer quality of life and lost productivity. Health in 
America is worse than in other developed nations on more 
than 100 measures. [] To become healthier and reduce the 
growth of spending on both public and private medical 
care, we must create a seismic shift in how we approach 
health and the actions we take. As a country, we need to 
expand our focus to address how to stay healthy in the first 
place. This will take a revolution in the mindset of individ-
uals, community planners and leaders, and health profes-
sionals. It will take new perspectives, actors, and policies, 
and will require seamless integration and coordination of a 
range of sectors and their work. The shift is critical for 
both the health and economic well-being of our country.75 

As we enter 2017, we can look back at seven years of ACO development, 
bundled payment demonstrations, hospital readmissions penalties, state- 
based community care innovations, dual-eligible care improvements, and 
numerous other quality improvement efforts emanating from the Chasm 
Report and the ACA. During this period, the IOM continued its groundbreak-
ing work in quality, including a report on geographic variation in health care 
across the U.S. and a report on errors in the diagnostic process, both of which 
had past presidents of AHLA on their study committees.76 The U.S. health care 
system has been testing and learning, and evidence has been in the forefront. 

75 RWJF Comm’n to Build a Healthier America, Robert Wood Johnson Found., Time to 
Act: Investing in the Health of our Children and Communities 5 (2014).

76 Inst. of Med., Variation in Health Care Spending: Target Decision Making, Not 
Geography (Nat’l Acads. Press 2013); Nat’l Acads. of Scis., Eng’g, & Med., Improving 
Diagnosis in Health Care (Nat’l Acads. Press 2015).

The 2010s
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Chapter 6 of the Chasm Report is entitled “Applying Evidence to Health Care 
Delivery” and focuses on the importance of further developing and refining 
quality measures. Through the efforts of CMS, the National Quality Forum, the 
Institute for Health Care Improvement, the Leapfrog Group, and others, 
quality measures and metrics have come a long way since 2001. Debates and 
controversies still remain as to their application, but these metrics provide a 
critical tool in achieving the six aims. We have developed enough evidence in 
this evolving area of science to double down on our application of them.

From a policy standpoint, quality measures can demarcate the pathway to 
value-based payment that works, informing decisions as to which measures 
and benchmarks are driving health care delivery organizations to better and 
better performance and, ideally, fair payment for that performance. From a 
business standpoint, quality measures can serve as the constructive pathway to 
better cooperation and fewer unhelpful disputes between payers and providers. 
They can also guide payer and provider board members in their oversight 
responsibilities. From a legal and regulatory standpoint, quality measures can 
help separate “good” collaboration from “bad” in antitrust, fraud and abuse, 
and other enforcement protocols in need of updating, and provide some 
rational basis for fair allocation of resources in connection with medical errors 
while reducing the number of such errors.

All, of course, has not been smooth or without controversy in quality 
improvement and value-based payment implementation in the years since 
2010. The health care antitrust policy community, both in and out of govern-
ment, have debated whether the ACA’s incentivization of greater collaboration 
among providers to reduce fragmentation of services and bring about greater 
care coordination also has triggered too much provider consolidation. CMS’s 
structuring of its accountable care programs has engendered controversy as to 
the fairness of measures and benchmarks used, particularly the thresholds 
required to actually share in savings. Fraud and abuse enforcement has come 
under criticism for being an obstacle to coordinated care and having a chilling 
effect on the success of value-based payment implementation. In addition, the 
exposure of providers to compliance issues related to quality and quality 
reporting has been an increasing concern.
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Nevertheless, analysis by both the Brookings Institution and Leavitt 
Partners in 2015 suggested that, overall, both commercial and public account-
able care organizations—among the most important vehicles to test value-
based payments—have seen success at reducing costs and improving quality.77 

The data also showed that while the majority of ACOs were able to realize 
quality improvements, reducing costs was more difficult, especially in their 
first years of operation. Brookings and Leavitt concluded their 2015 report by 
stating that ACOs will be more likely to earn shared savings in the long term 
and will continue existing as a viable payment model. They concluded their 
report with optimism, stating: 

In less than five years, accountable care has transformed 
from an academic idea to a tangible model that has been 
implemented across the nation. Accountable care repre-
sents a fundamental restructuring of the fragmented U.S. 
health care delivery system to promote the triple aim of 
improved patient care experiences, outcomes, and clinical 
costs of care. [] Both commercial and public ACOs have 
seen success at reducing costs and improving quality, 
which will encourage more ACOs to enter the market in 
the near future.78 

Final Comments
When this commentary was being written, the then newly-elected Trump 
administration was about to take office in an environment of potentially 
sweeping change in federal policy. In many ways, this is reminiscent of the 
expectation of change the Reagan administration experienced in 1981. Never-
theless, health care in the 1980s evidenced relative bipartisan consensus. 
Whether this will be the case for health care quality 36 years later remains to 
be seen. Most health care policy experts, both Republican and Democrat, 
believe that the consensus around the need to reduce fragmentation and 

77 Tu et al., at 8.
78 Id.
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improve outcomes and efficiency through value-based payment and care 
coordination will hold. They point to, among other examples, the value-based 
payment incentives for physicians contained in the Medicare Access and CHIP 
Reauthorization Act (MACRA),79 an important recent piece of bipartisan 
health care legislation. While there has been some Republican questioning as 
to the value and continued funding of CMMI and definite objection to the 
notion of mandatory payment change requirements, such as those put forth by 
CMS related to bundled services, no major attack on the thrust of Title III of 
the ACA has been proposed or is expected.

That said, there is uncertainty as to how a Republican administration’s 
health care reform strategy might impact value-based payment. Would all such 
programs be continued as is, be rewritten, or get lost in a replacement effort? 
While private sector value-based payment initiatives will not be directly 
affected and many state-based innovations are expected to continue, a lessen-
ing of the federal “foot on the pedal” of payment and delivery reform would 
necessarily slow overall momentum. In addition, Tom Price, Secretary of 
Health and Human Services, had this to say about value-based payment and 
quality at a private sector conference in November of 2016:

The nation has kind of bought into this in a superficial 
way, and there are folks in Washington who are pushing 
this; that all of health care, for all of us, needs to be run 
through this massive process of integrated care, value-
based purchasing, or whatever the latest buzzword is so 
that every single incident of care must go through the 
federal government in some way. This is so they can make 
those numbers add up and control it. This is a very very 
dangerous place to be. I believe strongly in fee for service 
medicine—the ability for one free American to identify 

79 Medicare Access and CHIP Reauthorization Act of 2015, Pub. L. No. 114-10, 129 Stat. 87 
(2015), available at www.congress.gov/114/plaws/publ10/PLAW-114publ10.pdf.
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another free American who has a service or a product that 
they desire, and to contract independently, outside the 
realm of government control. This is absolutely vital for 
quality health care in this country. In fact, I think it’s the 
only thinking that is going to save quality health care in 
this country.80 

Adding to this concern across a variety of sectors is the potential for a higher 
level of disregard for science in the Trump administration. Certainty that the 
respect for evidence and the spirit of testing that we have experienced since 
2001 will continue is not guaranteed.

Uncertainty can lead to progress and innovation or it can lead to loss of 
momentum or even retrenchment. In the author’s opinion, the changes being 
wrought by the end of the Obama era and the beginning of the Trump admin-
istration, in health care and elsewhere, effectively constitute the close of 15 
years in health care quality improvement that began with the Chasm Report in 
2001. Once again, there should be no obstacle to continued progress on quality 
unless intentional obstruction for private gain or a collective failure of will 
prevails. If the federal government slows its support for value-based care, states 
and the private sector will need to push even harder. As former HHS Secretary 
Mike Leavitt stated recently:

[P]olicy should continue to fund evidence-based demon-
strations of new [alternative payment models] so that 
providers, payers and patients can learn how they work in 
the real-world and improve and scale these models to work 
effectively in clinical settings. []Now is not the time to 
walk away from these investments.81 

80 Greg Thompson, Cautious Optimism Reigns as Tom Price is Confirmed New HHS Secretary, 
Medtrade, Feb. 13, 2017, available at www.medtrade.com/news/legislative-advocacy/Cautious-
Optimism-Reigns-as-Tom-Price-is-Confirmed-New-HHS-Secretary-3216.shtml.

81 Michael O. Leavitt, Alternative Payment Models in Healthcare are a Must, The Hill, Jan. 25, 
2017, available at http://thehill.com/blogs/pundits-blog/healthcare/315999-alternative-payment-
models-in-healthcare-are-a-must.
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It is up to those committed to the principles of the six aims to keep fighting to 
preserve them in this new era.

As always, health law and health lawyers will play an important role in 
sustaining the momentum of quality improvement in health care—whether 
writing or advising on laws and regulations, guiding clients on collaborative 
and quality-enhancing relationships that will hold up over time, teaching 
health law classes, or in many other ways. As the former governor for New 
York Mario Cuomo stated in a speech at an AHLA Annual Meeting in 1998 
that still resonates: “We, the lawyers who are familiar with health care and its 
problems, should be making the case for change right now. Nothing is more 
important to the nation than people’s health.”82 As AHLA celebrates its 50th 
birthday, let us all recommit to another 50 years of advancement in health care 
quality in our great country. J  

82 Annual Meeting Special Session, Health Lawyers News, at 12 (Aug. 1998).
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