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On July 28, 2016 the Department of 
Justice announced a $17 million 
qui tam settlement with Lexington 

Medical Center for allegations implicating 
the Stark Law, the Anti-Kickback Statute 
(AKS), and the False Claims Act (FCA). 
The lawsuit was brought by Dr. David 
Hammett, a neurologist formerly employed 
by Lexington Medical Center, and was later 
joined by the United States. 

This FCA lawsuit and settlement 
highlight that hospitals must continue to 
be extremely vigilant and make substantial 
efforts to confirm that all of their arrange-
ments with physicians comply with each of 
the technical requirements of an applicable 
Stark Law exception.

This case not only involved allegations 
of above fair market value (FMV) payments 
to physicians, including tiered compensa-
tion per worked relative value unit (wRVU), 
but also involved the hospital requiring 

employed physicians to make refer-
rals to the hospital and its affiliates 
without (allegedly) complying with 
the conditions of the Stark Law’s pro-
visions applicable to such “required 
referral” arrangements. 

This article summarizes the alle-
gations of this FCA lawsuit, outlines 
the requirements of the relevant 
Stark Law exceptions, and concludes with 
practical recommendations for hospital 
compliance officers and in-house counsel to 
avoid similar potential regulatory exposure.

The allegations
Dr. Hammett and many other physi-
cians became employed by Lexington 
Medical Center following its acquisition of 
Columbia Medical Group, the physicians’ 
previous employer. The compensation 
package provided to the newly hired physi-
cians allegedly violated the Stark Law, the 
False Claims Act, and the Anti-Kickback 
Statute. Specifically, Dr. Hammett alleged, 
among other things, that Lexington 
Medical Center:

by Gary W. Herschman

More qui tam Stark 
enforcement of hospital-
physician arrangements

 » Be careful in “tracking” physician referrals and how the tracking data is used.

 » If “requiring” physicians to make “referrals,” put the requirements in writing and follow the special Stark provision.

 » Have physicians document the basis for use of exceptions to the “referral requirement.”

 » Document the fair market value of compensation and avoid “tiered” compensation formulas.

 » Stark enforcement of physician-hospital arrangements by qui tam plaintiffs is on the rise.

Herschman

Gary W. Herschman (gherschman@ebglaw.com) is a Member of the Epstein 

Becker Green law firm in the Health Care and Life Sciences practice in the 

firm’s Newark and New York offices.  
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 · Paid former owners of Columbia Medical 
Group post-acquisition bonus payments 
that were neither negotiated during the 
transaction nor detailed in the agreement;

 · Compensated internal medicine physi-
cians above the 90th percentile of what 
other internal medicine physicians receive. 
According to Medical Group Management 
Association (MGMA) survey data, the 
median MGMA salary for internal medi-
cine physicians in 2013 was $229,000; 
certain Lexington Medical Center physi-
cians were receiving salaries in excess of 
$500,000;  

 · Compensated Dr. Hammett a total aver-
age salary of $600,000 which was above 
MGMA data for a neurologist;

 · Tracked each physician’s internal and 
external referrals, and then used this 
information to create a referral report and 
to encourage more referrals for ancillary 
services;

 · Compensated physicians in excess of the 
net collections received for the physicians’ 
professional fees; and

 · Created a compensation formula 
based on a three-tiered RVU system 
that paid physicians an increased pay-
ment per wRVU at each tier. The 
tiered system operated as follows: 
Tier 1 (0-4000 RVUs) $50 per wRVU; Tier 
2 (4000.01-5500 RVUs) $74 per wRVU; 
and Tier 3 (RVUs in excess of 5500.01) 
$98 per wRVU.

Sometime around May 2013, Dr. Hammett 
made several referrals outside of Lexington 
Medical Center based on patient preference 
and financial need, prompting the healthcare 
system to investigate his referrals. Eventually, 
executives at Lexington Medical Center met 
with Dr. Hammett to discuss these referrals 
and his referral pattern in general. During 
the meeting, the executives questioned 

his reasoning behind referring patients to 
another healthcare provider and stated that 
these referrals were detrimental to Lexington 
Medical Center and threatened jobs of practice 
staff. They asked for his resignation. 

Dr. Hammett refused to resign, was ter-
minated two months later, and then filed this 
lawsuit in September 2014. The parties reached 
the $17 million settlement on July 20, 2016, 
which included an award to Dr. Hammett 
of $4.59 million. The settlement requires 
Lexington Medical Center to enter into a 5-year 
Corporate Integrity Agreement (CIA) pursuant 
to which the Office of Inspector General will 
monitor Lexington Medical Center’s adherence 
to the agreement and compliance with federal 
healthcare laws and regulations.1

Stark Law 
The Stark Law generally prohibits health-
care providers from referring Medicare and 
Medicaid patients for certain services to an 
entity with which the physician has a financial 
relationship. There are a variety of exceptions. 
One such exception, known as the “bona fide 
employment relationship” exception, allows 
for a compensation arrangement to exist with 
a referral source if:
1. The employment is for identifiable 

services.
2. The amount of the remuneration under 

the employment is:
a. Consistent with the fair market value 

of the services and not determined in a 
manner that takes into account (directly 
or indirectly) the volume or value of any 
referrals by the referring physician.

3. The remuneration is provided under an 
arrangement that would be commercially 
reasonable even if no referrals were made 
to the employer.

4. The employment meets such other 
requirements as the Secretary of Health 
and Human Services may impose by 
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regulation as needed to protect against 
program or patient abuse.2

Under this exception, a productivity 
bonus can be permissible as long as it is based 
on services performed personally by the 
physician.

Notably, the regulations also allow an 
employer to require that an employee make 
referrals to a particular provider, practitioner, 
or supplier provided that the compensation 
arrangement meets the following criteria:

1. The compensation is set out in 
advance.

2. The compensation is consistent with 
fair market value for the services per-
formed (i.e, does not take into account 
the volume or value of any anticipated 
or required referrals).

3. The compensation arrangement oth-
erwise complies with an applicable 
exception under the regulation.

4. The referral requirement complies 
with the following conditions:
a. The requirement to make referrals 

to a particular provider is set out in 
advance in writing and signed by 
the parties.

b. The requirement to make refer-
rals to a particular provider does 
not apply if the patient expresses a 
preference for a different provider; 
the patient’s insurer determines the 
provider, practitioner, or supplier; 
or the physician believes that the 
referral is not in the patient’s best 
medical interest.

5. The required referrals relate solely to 
the physician’s services covered by 
the scope of the employment and the 
referral requirement is reasonably 
necessary to effectuate the legitimate 
business purposes of the compensa-
tion arrangement.3

The lawsuit alleged that the employ-
ment arrangement between Dr. Hammett 
and Lexington Medical Center did not meet 
several of these criteria. First, the compensa-
tion paid was alleged to be above FMV based 
on MGMA data, and it took into account the 
volume and value of referrals made, as evi-
denced by (among other things) the extensive 
referral tracking system and reports cre-
ated by Lexington Medical Center. Second, 
Lexington Medical Center allegedly required 
physicians to only refer patients internally to 
other Lexington affiliated physicians, but did 
not satisfy the relevant Stark Law provision 
applicable to “required referral” arrangements, 
including reflecting the referral requirement 
in writing and allowing for the three “excep-
tions” to the referral requirement identified in 
Part 4.b above.

Practical recommendations
This case provides a number of valuable take-
aways for compliance officers and in-house 
counsel of hospitals, healthcare systems, and 
other providers.

Be careful when tracking referrals
Although the practice of tracking patient 
referrals is nothing new, healthcare provid-
ers and systems should be careful about the 
way in which this information is used. If the 
information from tracking referrals is used 
inappropriately, then it increases the risk of 
Stark Law and Anti-Kickback Statute viola-
tions. The relator alleged in this case that 
the fact that Lexington Medical Center cre-
ated written referral reports and essentially 
required physicians to keep referrals within 
the network crossed the line of legality. To 
reduce this risk, use referral reports for bona 
fide operational purposes, such as the hospi-
tal’s quality assurance, care coordination, and 
clinical integration efforts — not for “bottom-
line” financial reasons.
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Carefully document the FMV of  
physician compensation
Hospitals should make sure to have a com-
pensation formula in place that is based on 
FMV, is commercially reasonable for a par-
ticular market and specialty, and also does 
not take into account (directly or indirectly) 
the volume or value of past, current, or future 
expected referrals. Preferably, the compen-
sation formula should be supported by a 
written report of an independent healthcare 
valuation firm. 

Avoid tiering of compensation 
Even though they may not be per se illegal and 
healthcare valuation firms may claim they 
can be “supported,” using tiered compensa-
tion formulas increases the risk of regulatory 
violations, in particular, because from a 
Stark Law perspective such tiering arguably 
appears to vary compensation based on the 
volume or value of referrals.

Comply with the Stark Law provision if 
requiring referrals 
If a facility is going to require employees 
or independent contractors to make refer-
rals, the arrangement must comply with 
the above-referenced Stark Law provisions 
(including having the referral requirement in 
writing and allowing for the three exceptions 
described in Part 4.b. above). Further, employ-
ers could require physicians who rely on 
any of the three exceptions to complete, sign, 

and submit a form indicating the basis of the 
exception along with any supporting details.

Professional fee collections less than 
compensation
If professional fee collections for a physician 
are lower than the physician’s compensation, 
then the employer should account for and fully 
document the reasoning behind the offered 
salary, such as any teaching responsibilities, 
directorship duties, particular expertise and 
experience, the volume of charity care services 
provided, clinic coverage, on-call coverage, etc. 
Preferably, all of these considerations should 
also be reflected in the valuation report con-
firming that the compensation is FMV and 
commercially reasonable. 

The author would like to thank Tristan A. 
Potter-Strait, a Summer Associate in the 
firm’s Newark office, for her considerable 
contributions in the writing of this article. 

This information has been provided for informa-
tional purposes only and is not intended and should 
not be construed to constitute legal advice. Please 
consult your attorneys in connection with any 
fact-specific situation under federal, state, and/or 
local laws that may impose additional obligations 
on you and your company.

1.  U.S. Department of Justice, press release: “South Carolina Hospital 
to Pay $17 million to Resolve False Claims Act and Stark Law 
Allegations” July 28, 2016. Available at http://bit.ly/2eOcEOs

2.  42 U.S.C. § 1395nn(e)(2). 
3.  42 C.F.R. 411.354.
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