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   Caution
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Lippman v. Ethicon, Inc.

Supreme Court of New Jersey

January 20, 2015, Argued; July 15, 2015, Decided

A-65-13, A-66-13 September Term 2013, 073324

Reporter
222 N.J. 362; 119 A.3d 215; 2015 N.J. LEXIS 791; 40 I.E.R. Cas. (BNA) 650; 165 Lab. Cas. (CCH) P61,610

JOEL S. LIPPMAN, M.D., PLAINTIFF-RESPONDENT 
AND CROSS-APPELLANT, v. ETHICON, INC. AND 
JOHNSON & JOHNSON, INC., DEFENDANTS-
APPELLANTS AND CROSS-RESPONDENTS.

Prior History: On certification to the Superior Court, 
Appellate Division, whose opinion is reported at 432 N.J. 
Super. 378, 75 A.3d 432 (App. Div. 2013) [***1] .

Lippman v. Ethicon, Inc., 432 N.J. Super. 378, 75 A.3d 432, 
2013 N.J. Super. LEXIS 140 (App.Div., 2013)

Core Terms

employees, watchdog, job duties, whistleblowing, refuse to 
participate, objects, cause of action, defendants', products, 
requires, public policy, regulation, terminated, protected 
activity, retaliation, exhausted, argues, summary judgment, 
provides, duties, job responsibilities, legislative intent, clear 
mandate, activities, violations, decisions, required to exhaust, 
retaliatory action, plain language, prima facie

Case Summary

Overview

HOLDINGS: [1]-The Court held that the Conscientous 
Employee Protection Act's (CEPA's), N.J. Stat. Ann. § 34:19-
1 et seq., protections extend to the performance of regular job 
duties by watchdog employees and unless and until the New 
Jersey Legislature expresses its intent to differentiate among 
the classes of employees who are entitled to CEPA protection, 
there can be no additional burden imposed on watchdog 
employees seeking CEPA protection; [2]-The Court modified 
the lower court's judgment to the extent that it imposed an 
exhaustion requirement not supported by the terms of CEPA, 
N.J.S.A. § 34:19-3(c), and held that CEPA imposed no 
additional requirements on watchdog employees bringing a 
CEPA claim.

Outcome
As modified, judgment affirmed.

LexisNexis® Headnotes

Business & Corporate Compliance > ... > Whistleblower 
Protection Act > Scope & Definitions > Protected Activities

Civil Procedure > Appeals > Standards of Review > De Novo 
Review

Governments > Legislation > Interpretation

HN1 In determining whether a plaintiff is entitled to bring his 
Conscientous Employee Protection Act (CEPA), N.J.S.A. §§ 
34:19-1 to 34:19-14, cause of action or, conversely, whether 
defendants should be entitled to summary judgment based on 
their assertion that the plaintiff is not entitled to whistle-
blower protection for performing his normal watchdog job 
duties, the court must construe CEPA's language. In 
addressing a question of the Act's meaning, the appellate 
review is de novo.

Labor & Employment Law > Wrongful 
Termination > Whistleblower Protection Act > General Overview

HN2 The Conscientous Employee Protection Act (CEPA), 
N.J.S.A. §§ 34:19-1 to 34:19-14, is considered remedial 
legislation entitled to liberal construction, its public policy 
purpose to protect whistle blowers from retaliation by 
employers having been long recognized by the courts of the 
State of New Jersey. After nearly two decades of 
implementation, it is beyond dispute that the legislative 
purpose animating CEPA is, as expressed initially in 
Abbamont, to protect and encourage employees to report 
illegal or unethical workplace activities and to discourage 
public and private sector employers from engaging in such 
conduct. As explained in Abbamont, CEPA is entitled to 
liberal construction, in part stemming from subsequent 
legislative commentary indicating that CEPA's remedies were 
meant to be so construed.
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from employer retaliation.
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Protection Act, N.J.S.A. § 34:19-2(b), as any individual who 
performs services for and under the control and direction of 
an employer for wages or other remuneration. There are no 
exceptions to that generic definition contained in the Act. 
Moreover, New Jersey case law has taken an inclusive 
approach in determining who constitutes an employee for 
purposes of invoking the protection provided through that 
remedial legislation. D'Annunzio v. Prudential Ins. Co. of 
Am. extends CEPA protection, in furtherance of its remedial 
goals, to independent contractors through application of 
multi-factor test.
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34:19-14. Those four elements, which have not been altered 
to date, bear repeating. To establish a prima facie CEPA 
action, a plaintiff must demonstrate that: (1) he or she 
reasonably believed that his or her employer's conduct was 
violating either a law, rule, or regulation promulgated 
pursuant to law, or a clear mandate of public policy; (2) he or 
she performed a whistle-blowing activity described in 
N.J.S.A. § 34:19-3(c); (3) an adverse employment action was 
taken against him or her; and (4) a causal connection exists 
between the whistle-blowing activity and the adverse 
employment action.

Governments > Legislation > Statutory Remedies & Rights

Governments > Legislation > Interpretation

Governments > State & Territorial Governments > Legislatures

HN7 When a matter before the New Jersey Supreme Court 
requires construction of a legislatively created cause of action, 
the Court's job is to implement legislative intent.

Labor & Employment Law > ... > Whistleblower Protection 
Act > Scope & Definitions > Covered Employees

HN8 Starting with that plain language, by its very terms, the 
Conscientous Employee Protection Act, N.J.S.A. § 34:19-
2(b), does not define employees protected by the Act as 
inclusive of only those with certain job functions. An 
employee is any individual who performs services for and 
under the control and direction of an employer for wages or 
other remuneration. N.J.S.A. § 34:19-2(b). New Jersey case 
law has extended the reach of that definition, not restricted it.

Governments > Legislation > Interpretation

Governments > State & Territorial Governments > Legislatures

HN9 Two principles of statutory construction are: not to 
engraft language that the New Jersey Legislature has not 
chosen to include in a statute. A court is charged with 
interpreting a statute; a court has been given no commission 
to rewrite one. The second, remedial legislation should be 
liberally construed.

Labor & Employment Law > ... > Whistleblower Protection 
Act > Scope & Definitions > Covered Employees

Business & Corporate Compliance > ... > Whistleblower 
Protection Act > Scope & Definitions > Protected Activities

HN10 The Conscientous Employee Protection Act's 
(CEPA's), N.J.S.A. §§ 34:19-1 to 34:19-14, section that 
defines protected whistleblowing activity, N.J.S.A. § 34:19-3, 
does not, on its face, expressly limit protection only to 
watchdog employees who object to conduct outside the scope 
of their job duties. Instead, N.J.S.A. § 34:19-3 begins broadly: 
An employer shall not take any retaliatory action against an 
employee because the employee does any of the following. It 
proceeds to set forth grounds for a CEPA claim in three 
circumstances. They are when the employee: (1) discloses, or 
threatens to disclose to a supervisor or to a public body an 
activity, policy or practice of the employer, N.J.S.A. § 34:19-
3(a); (2) provides information to, or testifies before, any 
public body conducting an investigation, hearing or inquiry 
into any violation of law, or a rule or regulation promulgated 
pursuant to law by the employer, N.J.S.A. § 34:19-3(b); or (3) 
objects to, or refuses to participate in any activity, policy or 
practice, N.J.S.A. § 34:19-3(c).

Labor & Employment Law > ... > Whistleblower Protection 
Act > Scope & Definitions > General Overview

Governments > Legislation > Interpretation

222 N.J. 362, *362; 119 A.3d 215, **215; 2015 N.J. LEXIS 791, ***1
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HN11 A court must ascribe to the words used in the 
Conscientous Employee Protection Act, N.J.S.A. §§ 34:19-1 
to 34:19-14, their ordinary meaning and significance.

Business & Corporate Compliance > ... > Whistleblower 
Protection Act > Scope & Definitions > Protected Activities

Labor & Employment Law > ... > Whistleblower Protection 
Act > Scope & Definitions > Covered Employees

HN12 Although under the Conscientous Employee Protection 
Act (CEPA), N.J.S.A. § 34:19-3(c), the plaintiff must object 
or refuse to participate in an activity, whether the objection or 
refusal is part of his or her job responsibilities is not 
mentioned. There is no language in subsection (c) that hints 
that an employee's job duties affect whether he or she may 
bring a CEPA claim. If anything, the corollary verbiage of 
refuse to participate in subsection (c) implies that CEPA-
protected conduct can occur within the course of an 
employee's normal job duties because it would be likely that 
the employee would be asked to participate in employer 
activity within the course of, or closely related to, his or her 
core job functions. Moreover, the fact that subsection (c)(1) 
expressly provides protection when a licensed or certified 
health care professional objects to or refuses to participate in 
employer activity that constitutes improper quality of patient 
care provides further indication that CEPA-protected conduct 
may occur in the course of one's job duties: it would 
undoubtedly arise most frequently within a core job function 
of a medical doctor to object to or refuse to participate in 
employer conduct that he or she reasonably believes 
"constitutes improper quality of patient care. N.J.S.A. § 34:19-
3(c)(1).

Labor & Employment Law > ... > Whistleblower Protection 
Act > Scope & Definitions > Covered Employees

Business & Corporate Compliance > ... > Whistleblower 
Protection Act > Scope & Definitions > Protected Activities

HN13 Attention to the overall structure of the Conscientous 
Employee Protection Act (CEPA), N.J.S.A. § 34:19-3, further 
supports the conclusion that the objects to clause is not meant 
to exclude an employee's normal job responsibilities. Neither 
subsection (a) nor subsection (b) state expressly, or suggest 
implicitly, that an employee must be acting outside of his or 
her usual duties to merit protection from retaliatory employer 
conduct. Read as a whole, it is inexplicable that the New 
Jersey Legislature intended for subsection (c) to carry an 
implicit job duties exception that excludes watchdog 
employees, while the other subsections do not.

Governments > State & Territorial Governments > Legislatures

Governments > Legislation > Interpretation

HN14 A court's task is to harmonize individual sections and 
read a statute in way that is most consistent with overall 
legislative intent.

Governments > Legislation > Interpretation

Labor & Employment Law > ... > Whistleblower Protection 
Act > Scope & Definitions > Covered Employees

Business & Corporate Compliance > ... > Whistleblower 
Protection Act > Scope & Definitions > Protected Activities

HN15 Examination of the Conscientous Employee Protection 
Act's (CEPA's), N.J.S.A. §§ 34:19-1 to 34:19-14, text, 
structure, and remedial nature provides compelling evidence 
against finding a legislative intent to exclude watchdog 
employees from CEPA protection under N.J.S.A. § 34:19-
3(c).

Governments > Legislation > Interpretation

Governments > Courts > Authority to Adjudicate

Governments > State & Territorial Governments > Legislatures

HN16 Courts should not rewrite plainly worded statutes. It is 
a court's role to enforce the legislative intent as expressed 
through the words used by the New Jersey Legislature.

Labor & Employment Law > ... > Whistleblower Protection 
Act > Evidence > Burdens of Proof

Business & Corporate Compliance > ... > Whistleblower 
Protection Act > Scope & Definitions > Protected Activities

HN17 Where the New Jersey Legislature intended to impose 
an exhaustion requirement, it has said so clearly. Through the 
Conscientous Employee Protection Act (CEPA), N.J.S.A. § 
34:19-4, the Legislature has required prior notice to the 
employer and opportunity to correct the activity, policy, or 
practice, in order for a putative whistle blower plaintiff to 
obtain protection against retaliatory action for disclosure 
made to a public body. Thus, a whistle blower plaintiff 
pursuing a cause of action based on disclosure to a public 
body under subsection (a) or (b) must demonstrate 
compliance with N.J.S.A. § 34:19-4's particular exhaustion 
requirement. The legislative silence on any such requirement 
applicable to actions brought under subsection (c) is 
deafening.

Business & Corporate Compliance > ... > Whistleblower 
Protection Act > Scope & Definitions > Protected Activities

Labor & Employment Law > ... > Whistleblower Protection 
Act > Scope & Definitions > Covered Employees

Labor & Employment Law > ... > Whistleblower Protection 
Act > Evidence > Burdens of Proof

222 N.J. 362, *362; 119 A.3d 215, **215; 2015 N.J. LEXIS 791, ***1
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HN18 The New Jersey Supreme Court modifies the Superior 
Court of New Jersey, Appellate Division judgment to the 
extent that it imposed an exhaustion requirement not 
supported by the terms of the Conscientous Employee 
Protection Act (CEPA), N.J.S.A. § 34:19-3(c). The Court 
holds that CEPA imposes no additional requirements on 
watchdog employees bringing a CEPA claim unless and until 
the New Jersey Legislature expresses its intent that such 
employees meet a special or heightened burden.

Syllabus

(This syllabus is not part of the opinion of the Court. It has 
been prepared by the Office of the Clerk for the convenience 
of the reader. It has been neither reviewed nor approved by 
the Supreme Court. Please note that, in the interest of brevity, 
portions of any opinion may not have been summarized.)

Joel S. Lippman, M.D. v. Ethicon, Inc. and Johnson & 
Johnson, Inc. (A-65/66-13) (073324)

Argued January 20, 2015 -- Decided July 15, 2015

LaVECCHIA, J., writing for a unanimous Court.

In this appeal, the Court considers whether an employee, 
whose job duties entail knowing or securing compliance with 
a relevant standard of care and knowing when an employer's 
actions or proposed actions deviate from that standard of care, 
may invoke the whistleblower protections afforded under 
N.J.S.A. 34:19-3 of the Conscientious Employee Protection 
Act (CEPA or Act), N.J.S.A. 34:19-1 to -14.

Plaintiff Joel S. Lippman, M.D., was employed by defendant 
Ethicon, Inc., a subsidiary of defendant Johnson & Johnson, 
Inc., a manufacturer of medical devices used for surgical 
procedures, from July 2000 until his termination in May 2006. 
For the majority [***2]  of his employment, plaintiff served as 
worldwide vice president of medical affairs and chief medical 
officer of Ethicon. He was responsible for safety, medical 
reviews, and medical writing. Plaintiff served on multiple 
internal review boards, including a quality board that was 
created to assess the health risks posed by Ethicon's products 
and provide medical input regarding any necessary corrective 
measures with respect to their products in the field.

On numerous occasions, plaintiff objected to the proposed or 
continued sale and distribution of certain Ethicon medical 
products on the basis that they were medically unsafe and that 
their sale violated various federal and state laws and 
regulations. In some instances, plaintiff opined that a 
particular product should not go to market, should be recalled, 
or that further research was necessary. Although he received 
"push back" from executives and other members of the boards 

whose interest and expertise aligned with Ethicon's business 
priorities, Ethicon ultimately followed many of his 
recommendations. In April 2006, plaintiff advocated the 
recall of a particular product that he believed was dangerous, 
and it was eventually recalled in [***3]  late April or early 
May 2006. On May 15, 2006, Ethicon terminated plaintiff's 
employment.

Plaintiff filed a complaint alleging, in part, that his 
employment was terminated due to his whistleblowing 
activities, which he identified as his actions in reporting a 
number of products as dangerous and in violation of the 
federal Food, Drug and Cosmetic Act, and advising that 
defendants either recall the products or perform further 
research. Ethicon asserted that plaintiff was terminated as a 
result of an inappropriate relationship with someone who 
worked in a department under his authority. The trial court 
granted defendants' summary judgment motion, dismissing 
plaintiff's CEPA action. Relying on Massarano v. New Jersey 
Transit, 400 N.J. Super. 474, 948 A.2d 653 (App. Div. 2008), 
the court concluded that, because plaintiff admitted it was his 
job to bring forth issues regarding drug and product safety, he 
failed to show that he performed a whistleblowing activity 
protected by CEPA.

Plaintiff appealed, and the Appellate Division reversed in a 
published decision. Lippman v. Ethicon, Inc., 432 N.J. Super. 
378, 75 A.3d 432 (App. Div. 2013). The panel rejected the 
trial court's interpretation of protected whistleblowing 
conduct under N.J.S.A. 34:19-3(c), finding that it was 
inconsistent with the broad remedial purposes of CEPA. The 
panel noted that watchdog employees [***4]  like plaintiff are 
the most vulnerable to retaliation because they routinely speak 
out when corporate profits are put ahead of consumer safety, 
and CEPA's definition of an eligible employee does not limit 
protection based on job title or function. However, when 
addressing the standard for establishing a prima facie CEPA 
claim, the panel articulated an additional requirement for 
watchdog employees. Specifically, unless a watchdog 
employee refused to participate in the objectionable employer 
conduct, the employee must demonstrate that he or she 
pursued and exhausted all internal means of securing 
compliance. This Court granted defendants' petition for 
certification and plaintiff's cross-petition. 217 N.J. 292, 88 
A.3d 189 (2014).

HELD: CEPA's protections extend to the performance of 
regular job duties by watchdog employees. Unless and until 
the Legislature expresses its intent to differentiate among the 
classes of employees who are entitled to CEPA protection, 
there can be no additional burden imposed on watchdog 
employees seeking CEPA protection.

222 N.J. 362, *362; 119 A.3d 215, **215; 2015 N.J. LEXIS 791, ***1
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1. In order to determine whether plaintiff is entitled to bring a 
CEPA cause of action, the Court must construe CEPA's 
language. In addressing this question of the Act's 
meaning, [***5]  the Court's review is de novo. CEPA is 
remedial legislation entitled to liberal construction, with the 
purposes of protecting whistleblowers from retaliation by 
employers and discouraging employers from engaging in 
illegal or unethical workplace activities. N.J.S.A. 34:19-3 
establishes the types of whistleblowing activity for which "an 
employer shall not take any retaliatory action against an 
employee." An "employee," as defined by N.J.S.A. 34:19-
2(b), is "any individual who performs services for and under 
the control and direction of an employer for wages or other 
remuneration." (pp. 21-25)

2. Turning to the question of whether watchdog employees 
like plaintiff are entitled to CEPA protection, the Court notes 
that CEPA's plain language does not define employees 
protected by the Act as inclusive of only those with certain 
job functions. Moreover, New Jersey case law has extended 
the reach of N.J.S.A. 34:19-2(b), not restricted it. There is no 
support in CEPA's definition of an "employee" to preclude its 
protection of watchdog employees. Restricting CEPA's 
protection to a discrete class of employees would contravene 
two principles of statutory construction, namely that courts 
may not engraft language that the Legislature [***6]  has not 
chosen to include in a statute and that remedial legislation 
should be liberally construed. (pp. 26-27)

3. The Court rejects defendants' argument that watchdog 
employees must be acting outside the scope of their job duties 
in order to engage in CEPA-protected conduct under N.J.S.A. 
34:19-3(c), which requires that a plaintiff "[o]bject[ ] to or 
refuse[ ] to participate in any activity, policy or practice. . . ." 
The plain meaning of the word "object" does not support 
defendants' interpretation. Given that remedial legislation 
should be liberally construed, it would be wholly incongruent 
to strain the normal definition of "object" into some implicit 
requirement that limits a class of employee to whistleblower 
protection only for actions taken outside of normal job duties. 
This conclusion is further supported by subsection (c)'s 
corollary phrase "refuse[ ] to participate," which implies that 
CEPA-protected conduct can occur within the course of an 
employee's normal job duties. Furthermore, since neither 
subsection (a) nor (b) of N.J.S.A. 34:19-3 states or suggests 
that an employee must be acting outside of his or her usual 
duties to merit protection, it is inexplicable to assume that the 
Legislature would intend an implicit "job duties" [***7]  
exception excluding watchdog employees under subsection 
(c). (pp. 27-32)

4. To the extent that defendants and the trial court relied on 
Massarano v. New Jersey Transit, 400 N.J. Super. 474, 948 

A.2d 653 (App. Div. 2008), for the proposition that watchdog 
employees are only entitled to CEPA protection if acting 
outside of the scope of their jobs, the Court finds that this 
argument lacks solid foundation. Although Massarano 
contains language suggesting that a plaintiff who reports 
conduct as part of his or her job is not entitled to CEPA 
protection, the analysis in that case is premised on the 
conclusion that the defendants did not retaliate against the 
plaintiff for reporting the disposal of documents. Thus, 
reliance on Massarano for recognition of a job-duties 
exception to CEPA's broad protection to employees 
misperceives the case's essential finding of no retaliation and 
overextends its significance. The Court specifically 
disapproves of any such extrapolation from the Massarano 
judgment. Significantly, decisions of this Court have 
indicated only a contrary approach to CEPA coverage for 
individuals in positions of responsibility for corporate 
compliance with law and public policy. In sum, there is no 
support in CEPA's language, construction, or its application in 
this Court's [***8]  case law for the conclusion that watchdog 
employees are stripped of whistleblower protection due to 
their position or because they are performing their regular job 
duties. (pp. 32-35)

5. Although the Court agrees with the Appellate Division's 
finding that watchdog employees are entitled to CEPA 
protection when performing their ordinary job duties, it 
disagrees with the panel's reformulation of the elements 
required to establish a prima facie CEPA claim, as set forth in 
Dzwonar v. McDevitt, 177 N.J. 451, 462, 828 A.2d 893 
(2003). The panel's requirement that watchdog employees 
demonstrate pursuit and exhaustion of all internal means of 
securing compliance is incompatible with prior precedent and 
imposes an obligation nowhere found in the statutory 
language. Where the Legislature intended to impose an 
exhaustion requirement, it has said so clearly. Consequently, 
the Court modifies the Appellate Division judgment to the 
extent that it imposed an exhaustion requirement not 
supported by the statute's terms. CEPA imposes no additional 
requirements on watchdog employees bringing a CEPA claim 
unless and until the Legislature expresses its intent that such 
employees meet a special or heightened burden. (pp. 35-38)

The judgment of the Appellate Division [***9]  is 
AFFIRMED, as MODIFIED, and the matter is REMANDED 
for further proceedings consistent with the Court's opinion.

Counsel: Francis X. Dee argued the cause for appellants and 
cross-plaintiffs (McElroy, Deutsch, Mulvaney & Carpenter, 
attorneys; Mr. Dee and Stephen F. Payerle, on the briefs).

Bruce P. McMoran argued the cause for plaintiff and cross-
appellant (McMoran, O'Connor & Bramley, attorneys; Mr. 

222 N.J. 362, *362; 119 A.3d 215, **215; 2015 N.J. LEXIS 791, ***4
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McMoran and Michael F. O'Connor, on the briefs).

Adam N. Saravay argued the cause for amici curiae New 
Jersey Business & Industry Association, New Jersey Civil 
Justice Institute, Employers Association of New Jersey, New 
Jersey Defense Association and New Jersey Management 
Attorneys, Inc. (McCarter & English, Proskauer Rose, 
Gibbons, and Drinker Biddle & Reath, attorneys; Mr. 
Saravay, David R. Kott, Christopher S. Mayer, Mark A. 
Saloman, Daniel L. Saperstein, Allana M. Grinshteyn, 
Nicholas M. Tamburri, Joseph J. Sarno, Natalie H. Mantell, 
Michelle M. Bufano, Michelle G. Haas, John A. Ridley, and 
Lawrence J. Del Rossi, of counsel and on the briefs).

Andrew W. Dwyer argued the cause for amici curiae The New 
Jersey Work Environment Council, The New Jersey State 
Industrial Union Council, and 25 other 
environmental, [***10]  labor, consumer and community 
organizations, and The New Jersey Association for Justice 
(The Dwyer Law Firm, Law Office of Bennett D. Zurofsky, 
and Schiffman, Abraham, Kaufman & Ritter, attorneys; Evan 
L. Goldman, of counsel; Mr. Dwyer, Mr. Zurofsky, Mr. 
Goldman, and Kristen Welsh Ragon on the briefs).

Judges: JUSTICE LaVECCHIA delivered the opinion of the 
Court. CHIEF JUSTICE RABNER and JUSTICES ALBIN, 
FERNANDEZ-VINA and SOLOMON join in JUSTICE 
LaVECCHIA's opinion. JUSTICE PATTERSON and JUDGE 
CUFF (temporarily assigned) did not participate.

Opinion by: LaVECCHIA

Opinion

 [*365]  [**217]   JUSTICE LaVECCHIA delivered the 
opinion of the Court.

Cross-petitions for certification were granted in this matter to 
address issues related to the application of the Conscientious 
Employee Protection Act (CEPA or Act), N.J.S.A. 34:19-1 to 
-14, to so-called "watchdog" employees. More specifically, 
both petitions concern whether an employee, whose job duties 
entail knowing or securing compliance with a relevant 
standard of care and knowing when an employer's actions or 
proposed actions deviate from that standard of care, may 
invoke the whistleblower protections afforded under N.J.S.A. 
34:19-3 of CEPA.

Plaintiff's normal job duties included providing his medical 
opinion [***11]  about the safety of defendant pharmaceutical 
company's products. After he was terminated from his high-
level position with the corporation, he filed this CEPA action 
claiming that his employer retaliated against him. The trial 

court granted defendants' motion for summary judgment on 
the ground that plaintiff's performance of his regular job 
duties could not constitute CEPA-protected conduct. The 
Appellate Division reversed, concluding that watchdog 
employees are among those most in need of CEPA's 
protection, and that the plain language of the statute does not 
exempt from protection conduct that constitutes a job duty. 
Lippman v. Ethicon, Inc., 432 N.J. Super. 378, 406-08, 75 
A.3d 432 (App.Div.2013). In so holding, the panel also 
articulated a tailored standard for evaluating CEPA claims 
asserted by watchdog employees. Id. at 410, 75 A.3d 432.

According to plaintiff, the Appellate Division's standard, in 
effect, raised the bar for the proof that such employees must 
present in order to establish a prima facie CEPA claim 
because it requires demonstration that the employee either 
refused to participate in the objectionable conduct or pursued 
and exhausted all internal means of securing compliance. 
Plaintiff's petition focuses on whether the Appellate Division 
improperly added an element [***12]  to his CEPA-authorized 
cause of action, thereby subjecting watchdog employees to a 
different and heightened burden compared to other CEPA 
plaintiffs. Defendants' petition allows this Court to  [*366]  
review the Appellate Division's published decision holding 
that performance of job duties by a watchdog employee may 
constitute CEPA-protected activity.

For the reasons that follow, we affirm the Appellate 
Division's judgment that CEPA's protections extend to the 
performance of regular job duties1 by watchdog employees. 
In so holding, we disapprove of the standard that the panel 
articulated for assessing claims by such employees. The 
panel's attempt to add clarity to the assessment of claims by 
such plaintiffs impermissibly results in adding to the burden 
for this subset of CEPA plaintiffs. By its very terms, the 
statutory cause of action created by CEPA applies equally to 
all employees. There is no evidence of legislative intent to 
have the Act operate any other way. Accordingly, we hold 
that there can be no additional burden imposed on watchdog 
employees seeking CEPA protection, unless and until the 
Legislature expresses its intent to differentiate among the 
classes of employees who are entitled [***13]  to CEPA 
protection.

 [**218]  I.

A.

This matter arose upon the filing of plaintiff's complaint in the 

1 We refer to this concept in various ways—including regular, 
normal, and usual job duties; prescribed duties; and core job 
functions—as defendants have in this matter.
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Law Division against Ethicon, Inc. (Ethicon) and Johnson & 
Johnson, Inc. (J&J) (collectively defendants), alleging CEPA 
violations under N.J.S.A. 34:19-3(a) and (c). Plaintiff Joel S. 
Lippman, M.D.,2 alleged in his complaint, among other 
claims, that his employment was terminated due to his 
whistleblowing activities, which plaintiff identified as his 
actions in reporting a number of products as dangerous and in 
violation of the federal Food,  [*367]  Drug and Cosmetic Act, 
21 U.S.C.A. §§ 301-399f, and advising that defendants either 
recall the products or perform further research.3 This appeal 
comes to us on a summary judgment record; accordingly, we 
review the facts in the light most favorable to plaintiff, the 
non-moving party in this matter. Brill v. Guardian Life Ins. 
Co. of Am., 142 N.J. 520, 523, 540, 666 A.2d 146 (1995). The 
facts are set forth below as presented by the parties and as 
described by the Appellate Division, Lippman, supra, 432 
N.J. Super. at 382-405, 75 A.3d 432.

Plaintiff was employed at Ethicon, a manufacturer of medical 
devices used for surgical procedures, from July 2000 until his 
termination. Prior to his work at Ethicon, he worked from 
1990 to 2000 at Ortho-McNeil Pharmaceutical (OMP), as 
director of medical services and then vice president of clinical 
trials. Both Ethicon and OMP are subsidiaries of J&J.

Initially plaintiff served at Ethicon as vice president of 
medical affairs. In 2002, he was promoted to worldwide vice 
president of medical affairs and chief medical officer of 
Ethicon. His direct superior and the person to whom he 
reported at Ethicon was Dennis Longstreet, the company 
group chairperson. Longstreet reported to Michael J. Dormer, 
J&J's chairperson for the medical devices and diagnostic 
group. In 2005, Sherilyn S. McCoy replaced Longstreet as 
Ethicon's company group chairperson. [***15] 

As vice president of medical affairs, "plaintiff was 
'responsible for safety, ensuring that safe medical practices 
occurred in clinical trials of [Ethicon's] products; . . . medical 
reviews, information from a medical standpoint; [and] 
medical writing.'" Lippman, supra, 432 N.J. Super. at 388, 75 
A.3d 432 (alterations in original). Consistent with those 
responsibilities, plaintiff served on multiple internal review 
boards for Ethicon. Generally stated, those  [*368]  boards 

2 Plaintiff has a bachelor's degree in biology from New York 
University, a medical degree from New York Medical 
College, [***14]  and a master's degree in public health from 
Harvard University School of Public Health.

3 Plaintiff also alleged that he was terminated because of his age, in 
violation of the Law Against Discrimination, N.J.S.A. 10:5-12(a); 
however, he voluntarily dismissed that claim after the trial court 
granted defendants' motion for summary judgment on plaintiff's 
CEPA claim.

addressed strategic product activities and evaluated the health 
and safety risks of products. As a member of those boards, 
plaintiff's function was to provide medical and clinical 
expertise and opinions. Id. at 388-90, 75 A.3d 432. In short, 
Lippman was part of Ethicon's high-level policy decision 
making.

Of particular relevance in this matter, plaintiff was a member 
of a quality board that "was created to assess the health risks 
posed by Ethicon's products and to provide 'medical input' in 
determining whether the company needed to take corrective 
measures with respect to their products in the field." Id. at 
389, 75 A.3d  [**219]  432. At times, recall of a product would 
become "necessary to conform to the requirements of the 
particular regulatory agency with jurisdiction, internal policy 
directives, and/or to protect the health [***16]  and safety of 
the patient[s]." Ibid. The quality board could also take other 
types of actions, such as "correcting a product in the field." 
As structured within Ethicon's organization, the quality board 
was to be accorded "'the final say'" in deciding whether to 
take corrective action regarding a product, "even in the 
absence of a directive from a governmental agency." Ibid. The 
quality board's membership included the head of research and 
development, the chief financial officer, the head of 
operations, and the vice president of quality and regulatory 
affairs. Members of the quality board were "expected to 
express their view points from their" area of knowledge or 
expertise. Ibid.

Plaintiff claims numerous instances in which he, in his role on 
the internal review boards generally, and specifically the 
quality board, objected to the proposed or continued sale and 
distribution of certain Ethicon medical products. The 
Appellate Division opinion recounts many in detail. See id. at 
390-403, 75 A.3d 432. Those instances, as summarized, 
reflect that plaintiff's objections were based on his opinion 
that the products were medically unsafe and that their sale 
violated various federal and state laws and regulations. Thus, 
plaintiff [***17]  voiced concerns about the safety of various 
products and his opinion, in some instances, that the particular 
product under discussion should not go to market, that  [*369]  
it should be recalled, or that further research was necessary. 
Plaintiff claims, and the record contains support, that plaintiff 
received "push back" from other members of these boards and 
executives whose interest and expertise aligned with the 
business priorities of Ethicon. Needless to say, the committees 
were comprised of professionals with their own judgments 
and opinions on the subjects under discussion. Certainly, in 
this record, factual disputes exist as to precisely what 
plaintiff, other board members, and executives at Ethicon said 
and did during these disagreements. Moreover, the record also 
indicates that Ethicon ultimately followed many of plaintiff's 
recommendations.
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In April 2006, plaintiff was advocating the recall of DFK-24, 
a product he believed was dangerous. Other Ethicon 
executives were resistant to recalling the product, but Ethicon 
eventually did so in late April or early May 2006. On May 15, 
2006, Ethicon terminated plaintiff's employment. According 
to McCoy's deposition testimony, "'Dr. Lippman was [***18]  
terminated because he had a relationship, an inappropriate 
relationship, with someone who worked directly for him.'" Id. 
at 404, 75 A.3d 432. Based on the record before us, "the 
alleged relationship came to McCoy's attention when an 
employee, who was unsatisfied with the performance rating 
he believed plaintiff had given him, mentioned [the 
relationship] to McCoy as a possible explanation or motive 
for plaintiff's alleged unfair assessment of his work 
performance." Ibid. McCoy acknowledged that plaintiff's 
purported romantic partner "was an employee in a department 
under plaintiff's authority during part of the alleged 
relationship, but "she did not directly report to plaintiff at any 
time." Ibid. Further, McCoy admitted that she did not know of 
"any prior case in which an Ethicon or J&J employee was 
terminated (or even disciplined) for having a consensual 
romantic relationship with an alleged subordinate," and she 
was unaware of any written J&J policy "prohibiting the type 
of consensual romantic relationship that allegedly occurred 
between plaintiff and the employee." Id. at 404-05, 75 A.3d 
432.

 [*370]   [**220]  B.

Defendants filed a motion for summary judgment, seeking to 
dismiss plaintiff's CEPA action. The trial court granted the 
motion. [***19]  The court relied, in part, on the prior 
Appellate Division decision in Massarano v. New Jersey 
Transit, 400 N.J. Super. 474, 948 A.2d 653 (App.Div.2008), in 
concluding that, because plaintiff admitted "it was his job to 
bring forth issues regarding the safety of drugs and products," 
he "failed to show that he performed a whistle-blowing 
activity" protected by CEPA. The court denied plaintiff's 
motion for reconsideration.

Plaintiff appealed, and the Appellate Division reversed in a 
published decision. Lippman, supra, 432 N.J. Super. 378, 75 
A.3d 432. The panel rejected the trial court's interpretation of 
protected whistleblowing conduct under N.J.S.A. 34:19-3(c), 
which the trial court held precluded a plaintiff who "[o]bjects 
to[ ] or refuses to participate in" employer behavior as part of 
his or her job duties from entitlement to protection under 
CEPA. See id. at 381, 406-07, 409-10, 75 A.3d 432. The panel 
found the trial court's construction of the statute to be 
inconsistent with the broad remedial purposes of CEPA. See 
id. at 381, 406-07, 75 A.3d 432. To the extent that such a 
reading was implicitly espoused or endorsed in Massarano, 
the Lippman panel expressly declined to follow it. Id. at 381-

82, 406, 75 A.3d 432.

In emphasizing the incongruity of a construction that cuts out 
watchdog employees from CEPA's remedial protective 
purpose, the panel noted especially that watchdog employees 
are the most vulnerable to retaliation because [***20]  they are 
"uniquely positioned to know where the problem areas are 
and to speak out when corporate profits are put ahead of 
consumer safety." Id. at 406-07, 75 A.3d 432. As further 
support that job duties are not outcome determinative in a 
CEPA claim, the panel noted that CEPA's definition of an 
"employee" eligible for the Act's protection is broad and does 
not limit protection based on job title or function. Id. at 407, 
75 A.3d 432 (citing N.J.S.A. 34:19-2(b)).

 [*371]  Under the panel's interpretation of protected 
whistleblowing conduct, "[i]f an individual's job is to protect 
the public from exposure to dangerous defective medical 
products, CEPA does not permit the employer to retaliate 
against that individual because of his or her performance of 
duties in good faith, and consistent with the job description." 
Id. at 410, 75 A.3d 432. Applying that approach to the case at 
hand, the panel found that genuine issues of material fact 
existed and held that plaintiff had pled facts sufficient for a 
rational jury to find that defendants violated CEPA when they 
terminated his employment. See id. at 382, 408-09, 75 A.3d 
432.

Importantly, the Appellate Division proceeded to articulate a 
"paradigm" for a prima facie CEPA cause of action for 
employees who perform watchdog activities. The panel built 
from a model [***21]  set forth by this Court in Dzwonar v. 
McDevitt, 177 N.J. 451, 462, 828 A.2d 893 (2003), and 
defined a watchdog employee as an "employee who, by virtue 
of his or her duties and responsibilities, is in the best position 
to: (1) know the relevant standard of care; and (2) know when 
an employer's proposed plan or course of action would violate 
or materially deviate from that standard of care." Lippman, 
supra, 432 N.J. Super. at 410, 75 A.3d 432. The panel then 
instructed that in order for a watchdog employee to present a 
prima facie CEPA claim, the employee must demonstrate the 
following elements:

First, the employee must establish that he or she 
reasonably believed that the employer's conduct was 
violating either a law, government regulation, or a clear 
 [**221]  mandate of public policy. Second, the employee 
must establish that he or she refused to participate or 
objected to this unlawful conduct, and advocated 
compliance with the relevant legal standards to the 
employer or to those designated by the employer with 
the authority and responsibility to comply. To be clear, 
this second element requires a plaintiff to show he or she 
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either (a) pursued and exhausted all internal means of 
securing compliance; or (b) refused to participate in the 
objectionable conduct. Third, the employee must 
establish that he [***22]  or she suffered an adverse 
employment action. And fourth, the employee must 
establish a causal connection between these activities 
and the adverse employment action.

[Ibid. (second emphasis added).]

Although this four-prong test largely tracks the standard for a 
prima facie CEPA claim that this Court articulated in 
Dzwonar,  [*372]  supra, 177 N.J. at 462, 828 A.2d 893, the 
language emphasized above is not part of the Dzwonar test. 
As the panel's holding recognized, under this additional 
requirement, unless a watchdog employee refused to 
participate in the conduct, such an employee must 
demonstrate that he or she "pursued and exhausted all internal 
means of securing compliance." Lippman, supra, 432 N.J. 
Super. at 410, 75 A.3d 432.

As noted, this Court granted the petition and cross-petition 
filed in this matter. Lippman v. Ethicon, Inc., 217 N.J. 292, 88 
A.3d 189 (2014).

II.

A.

1.

In support of their petition, defendants assert that the 
Appellate Division erred in holding that protected activity 
under CEPA extends to watchdog employees' regular job 
responsibilities. They advance a three-prong argument: (1) the 
statutory language of CEPA does not support the Appellate 
Division's broad holding; (2) the Appellate Division's holding 
contravenes previous appellate decisions; and (3) the holding 
adversely impacts the "balance between the scope of 
protected [***23]  activity and the ability of employers to 
properly run their business."

First, defendants argue that CEPA's language limits protected 
activity to an employee's conduct that is in opposition to the 
employer. Specifically, defendants contend that the "objects 
to" clause, which provides that employees must "object[ ] to, 
or refuse[ ] to participate in any activity, policy or practice" of 
the employer to receive CEPA protection, N.J.S.A. 34:19-
3(c), indicates that the statute protects only employee activity 
that goes beyond the scope of the employee's job 
responsibilities. According to defendants, "[t]he employee 
logically cannot . . . object[ ] or refuse[ ] to participate in the 
very activity, policy or practice that he or she is helping to 
formulate on behalf of the organization."  [*373]  Applying 

their construction to the matter at hand, defendants argue that 
all of plaintiff's alleged whistleblowing activities were in 
accordance with his job responsibilities and, therefore, cannot 
be in opposition to the employer as they argue the "objects to" 
language requires. Defendants add that Ethicon heeded some 
of plaintiff's recommendations while he was on the quality 
board, and that plaintiff never reported any of 
defendants' [***24]  putative violations to outside authorities. 
Defendants maintain that Ethicon terminated plaintiff's 
employment because of his relationship with a subordinate, 
not as a retaliatory measure.

Second, in respect of the assertion that the Appellate 
Division's holding is inconsistent with prior precedent, 
defendants point  [**222]  to Massarano, supra, where, 
according to defendants, an Appellate Division panel 
maintained that an employee who reports conduct as part of 
his or her job duties is not protected under CEPA. 400 N.J. 
Super. at 491, 948 A.2d 653. Defendants assert that six 
unpublished Appellate Division decisions and several federal 
district court cases follow the Massarano decision. 
Accordingly, defendants argue that Massarano and its 
progeny should have prevented the appellate panel in this 
matter from broadly reading CEPA to include job 
responsibilities as protected activity under the Act.

Finally, defendants advance a policy argument. They contend 
that the Appellate Division's decision upsets the employee-
employer balance between the scope of protected employee 
activity and the ability of employers to effectively run their 
businesses. Defendants rely on Pierce v. Ortho 
Pharmaceutical Corp., 84 N.J. 58, 71, 417 A.2d 505 (1980), 
for the proposition that protected activity should not interfere 
with a [***25]  business's internal operations. Defendants 
argue that the appellate holding in this case is at odds with 
that principle because it will interfere with employers' ability 
to make lawful and justifiable personnel decisions about 
watchdog employees who make erroneous or overly 
conservative judgments. According to defendants, the 
Appellate Division's decision in this matter creates a class of 
employees against whom an employer  [*374]  cannot take an 
adverse employment action without risking CEPA liability, 
and it incentivizes employers to no longer entrust employees 
with critical matters of legal compliance or public safety.

2.

In response to plaintiff's cross-petition for certification, 
defendants continue to maintain that the Appellate Division 
erred in expanding the scope of protection under CEPA and 
further argue that plaintiff seeks to amplify that error by 
removing an essential element of whistleblowing, namely, 
showing that plaintiff objected by exhausting all internal 
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means. Defendants urge this Court to adopt a construction of 
the "objects to" clause that will require watchdog employees 
to exhaustively escalate an issue when seeking to compel 
compliance with law or clear public policy in [***26]  order 
for an employee's conduct to be deemed protected activity 
under CEPA. Consistent with that position, defendants 
contend that the Appellate Division simply was tailoring the 
statute to the particular case, not imposing a higher burden on 
watchdog employees. They also contend that any reliance on 
Fleming v. Correctional Healthcare Solutions, Inc., 164 N.J. 
90, 751 A.2d 1035 (2000), is misplaced because that case did 
not analyze the language or scope of CEPA.

B.

1.

Plaintiff argues in support of the Appellate Division holding 
that CEPA-protected conduct can include the ordinary job 
duties of watchdog employees. Countering defendants' three-
prong argument, plaintiff first relies on the plain language of 
CEPA, which plaintiff asserts unambiguously extends 
protection to all employees and is silent on any job-duty 
exception when defining protected whistleblowing conduct. 
Plaintiff contends that the plain language best indicates the 
Legislature's intent.

Second, plaintiff argues that the Appellate Division's holding 
does not conflict with Massarano or its progeny. According to 
 [*375]  plaintiff, Massarano held that the plaintiff's CEPA 
claim failed because she did not establish that she reasonably 
believed that her employer violated a clear  [**223]  mandate 
of public policy or that her employer [***27]  acted with a 
retaliatory motive in terminating her employment. Plaintiff 
maintains that defendants' misreading of Massarano stems 
from a single line of dictum that is taken out of context. 
Moreover, plaintiff is dismissive of Massarano's "progeny" 
because those cases are unpublished and have no precedential 
value, are factually distinct, or fail to engage in a statutory 
analysis. Plaintiff also asserts that this Court already has 
declined to add a "job duties" exception to CEPA-protected 
conduct when it did not acknowledge such an exception in 
Donelson v. DuPont Chambers Works, 206 N.J. 243, 256-57, 
20 A.3d 384 (2011).

Finally, in respect of defendants' policy argument, plaintiff 
contends that the Appellate Division's holding strikes the 
proper balance between employee protection and an 
employer's effective running of its business. As plaintiff 
argues, watchdog employees protect employers from 
themselves by deterring employer wrongdoing. Moreover, 
plaintiff maintains that watchdog employees are often the 
only safeguard between profit-driven corporations and an 

unknowing public. Adopting a "job duties" exception, 
plaintiff argues, would weaken CEPA because watchdog 
employees would have no legal protections, thus eliminating 
the curb against "the corporate evils [***28]  CEPA was 
intended to prevent." According to plaintiff, a job-duties 
exception would unduly complicate CEPA claims by 
requiring factfinders to determine whether a plaintiff's alleged 
protected conduct fell within his or her normal job duties.

2.

On the issue raised in his cross-petition, plaintiff argues that 
although the Appellate Division correctly interpreted the 
scope of CEPA to include watchdog employees, it erred in 
imposing a requirement that those employees must exhaust all 
internal means of compliance. Plaintiff asserts that such a 
requirement is inconsistent with the plain language of CEPA 
for the simple but  [*376]  forceful reason that the statute does 
not distinguish among types of employees.

Rather, plaintiff contends that the Legislature intended for 
CEPA to have a broad scope and to allow any whistleblower 
employee to bring a retaliation claim. He points to decisions 
of our Court to support that intention. Specifically, plaintiff 
argues that the panel's new requirement violates this Court's 
holding in Dzwonar, supra, 177 N.J. at 462, 828 A.2d 893, 
which established the elements for a prima facie case of 
retaliatory action under CEPA. Further, plaintiff maintains 
that the appellate panel's added requirement for a watchdog 
employee [***29]  to establish a prima facie CEPA claim is at 
odds with Fleming, supra, 164 N.J. at 97, 751 A.2d 1035, 
wherein the Court rejected the argument that an employer 
could require an employee to exhaust the employer's internal 
complaint procedure prior to qualifying for CEPA protection.

C.

Amici Employers Association of New Jersey (EANJ), 
Academy of New Jersey Management Attorneys (ANJMA), 
New Jersey Business & Industry Association and New Jersey 
Civil Justice Institute (collectively NJBIA), and the New 
Jersey Defense Association (NJDA) reinforce defendants' 
argument that CEPA does not protect employees acting within 
the scope of their employment. We do not repeat their 
arguments except to note a few points.

EANJ emphasizes that employees should be required to 
respect the demands of the employer, unless those demands 
are unlawful. ANJMA argues in favor of a  [**224]  higher 
standard for watchdog employees to qualify for CEPA 
protection if they are to be eligible for such protection at all. 
NJBIA views the instant matter as presenting the question of 
whether CEPA protection should be expanded, which it 
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argues should be an issue for the legislative branch, not the 
Judiciary. Finally, NJDA highlights federal and state laws 
regulating product liability [***30]  and argues that 
compliance  [*377]  with those provisions requires exclusion 
of watchdog employees performing job duties from CEPA 
protection.

Amici New Jersey Association for Justice (NJAJ), as well as 
New Jersey Work Environment Council, New Jersey State 
Industrial Union Council, and twenty-five other 
environmental, labor, consumer, and community 
organizations (collectively NJWEC), support plaintiff's 
contention that CEPA protects employees' job responsibilities. 
We do not repeat all of their arguments either except to note 
the following.

NJWEC maintains that CEPA's language of "objects to[ ] or 
refuses to participate in," in the opening clause of N.J.S.A. 
34:19-3(c), reinforces plaintiff's position because an 
employee would never be expected to participate in an 
activity unless it fell within his or her job duties in the first 
place. It provides multiple textual and statutory construction 
bases for rejecting any exception for watchdog employees 
from CEPA protection under N.J.S.A. 34:19-3(c). NJWEC 
also cites to whistleblower statutes in other states that extend 
protections to watchdog employees. Further, NJWEC notes 
that the additional exhaustion requirement imposed on 
watchdog employees under the Appellate Division's [***31]  
opinion exceeds the notice requirement to employees that the 
Legislature expressly imposed for other subsections of 
N.J.S.A. 34:19-3. NJAJ addresses defendants' policy 
arguments—about the negative consequences of reading 
CEPA to protect the job duties of watchdog employees—by 
noting that those employees remain obligated to bear the 
burden of establishing a prima facie case of retaliatory action.

III.

HN1 In determining whether plaintiff is entitled to bring his 
CEPA cause of action or, conversely, whether defendants 
should be entitled to summary judgment based on their 
assertion that plaintiff is not entitled to whistleblower 
protection for performing his normal watchdog job duties, we 
must construe CEPA's language. In addressing this question 
of the Act's meaning, the  [*378]  appellate review is de novo. 
See Hodges v. Sasil Corp., 189 N.J. 210, 220-21, 915 A.2d 1 
(2007) (citing Balsamides v. Protameen Chems., Inc., 160 
N.J. 352, 372, 734 A.2d 721 (1999)).

The Legislature enacted CEPA in 1986. L. 1986, c. 105. The 
Act HN2 is considered remedial legislation entitled to liberal 
construction, its public policy purpose to protect 
whistleblowers from retaliation by employers having been 

long recognized by the courts of this State. Abbamont v. 
Piscataway Twp. Bd. of Educ., 138 N.J. 405, 431, 650 A.2d 
958 (1994);4 see, e.g., Donelson, supra, 206 N.J. at 257-58, 
20 A.3d 384 (noting CEPA's liberal construction in light of its 
"broad remedial purpose"); Dzwonar, supra, 177 N.J. at 463, 
828 A.2d 893 (quoting Abbamont, supra, 138 N.J. at 431, 650 
A.2d 958) (same); Estate of Roach v. TRW, Inc., 164 N.J. 598, 
610,  [**225]  754 A.2d 544 (2000) [***32]  (quoting Barratt v. 
Cushman & Wakefield of N.J., Inc., 144 N.J. 120, 127, 675 
A.2d 1094 (1996)) (same). After nearly two decades of 
implementation, it is beyond dispute that the legislative 
purpose animating CEPA is, as expressed initially in 
Abbamont, supra, to "protect and encourage employees to 
report illegal or unethical workplace activities and to 
discourage public and private sector employers from engaging 
in such conduct." 138 N.J. at 431, 650 A.2d 958. We thus turn 
to the specific language of CEPA at issue in this matter.

N.J.S.A. 34:19-3 HN3 establishes that whistleblowing activity 
is protected from employer retaliation. In relevant part, it 
provides:

HN4 An employer shall not take any retaliatory action 
against an employee because the employee does any of 
the following [protected activities]:

a. Discloses, or threatens to disclose to a supervisor or to 
a public body an activity, policy or practice of the 
employer, or another employer, with whom there is a 
business relationship, that the employee reasonably 
believes:

 [*379]  (1) is in violation of a law, or a rule or 
regulation promulgated pursuant to law, . . . or, in 
the case of an employee who is a licensed or 
certified health care professional, reasonably 
believes constitutes improper quality of patient care; 
or

(2) is fraudulent or criminal . . .;

b. Provides information to, or testifies [***33]  before, 
any public body conducting an investigation, hearing or 
inquiry into any violation of law, or a rule or regulation . 
. .; or

c. Objects to, or refuses to participate in any activity, 

4 As explained in Abbamont, supra, CEPA is entitled to liberal 
construction, in part stemming from subsequent legislative 
commentary indicating that CEPA's remedies were meant to be so 
construed. 138 N.J. at 431, 650 A.2d 958 (citing Judiciary, Law & 
Public Safety Committee, Statement on Assembly Bills No. 2872, 
2118, 2228 (1990)).
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policy or practice which the employee reasonably 
believes:

(1) is in violation of a law, or a rule or regulation 
promulgated pursuant to law, . . . or, if the 
employee is a licensed or certified health care 
professional, constitutes improper quality of patient 
care;

(2) is fraudulent or criminal . . . ; or

(3) is incompatible with a clear mandate of public 
policy concerning the public health, safety or 
welfare or protection of the environment.

[N.J.S.A. 34:19-3.]

HN5 An "employee" is defined in a separate section. An 
"employee" is "any individual who performs services for and 
under the control and direction of an employer for wages or 
other remuneration." N.J.S.A. 34:19-2(b). There are no 
exceptions to that generic definition contained in the Act. 
Moreover, our case law has taken an inclusive approach in 
determining who constitutes an employee for purposes of 
invoking the protection provided through this remedial 
legislation. See D'Annunzio v. Prudential Ins. Co. of Am., 192 
N.J. 110, 126-27, 927 A.2d 113 (2007) (extending CEPA 
protection, in furtherance of its remedial goals, to independent 
contractors [***34]  through application of multi-factor test); 
see also Stomel v. City of Camden, 192 N.J. 137, 154-55, 927 
A.2d 129 (2007) (applying D'Annunzio test in extending 
CEPA protection to legal professional serving as public 
defender); Feldman v. Hunterdon Radiological Assocs., 187 
N.J. 228, 241, 901 A.2d 322 (2006) (urging courts to examine 
nature of plaintiff's relationship with party against whom 
CEPA claims are advanced rather than relying on labels); cf. 
Lowe v. Zarghami, 158 N.J. 606, 617-18, 731 A.2d 14 (1999) 
(noting appropriateness of use of relative-nature-of-the-work 
test to broaden employee status when public policy 
underlying social legislation "dictate[s] a more liberal 
standard" (citations omitted)).

 [*380]  [**226]   To that statutory prescription of protected 
whistleblower activity for individuals who merit the 
designation of "employees" under CEPA, we add only the 
following general background law.

Prior to the Appellate Division's consideration of the instant 
matter, HN6 our Court had identified, and reduced to a simple 
list, the necessary elements for a plaintiff to establish a prima 
facie claim under CEPA. See Dzwonar, supra, 177 N.J. at 
462, 828 A.2d 893. Those four elements, which have not been 
altered to date, bear repeating. To establish a prima facie 
CEPA action, a plaintiff must demonstrate that:

(1) he or she reasonably believed that his or her 
employer's conduct was violating either a law, rule, or 
regulation promulgated pursuant to law, or a 
clear [***35]  mandate of public policy;

(2) he or she performed a "whistle-blowing" activity 
described in N.J.S.A. 34:19-3(c);

(3) an adverse employment action was taken against him 
or her; and

(4) a causal connection exists between the whistle-
blowing activity and the adverse employment action.

[Ibid. (citations omitted); see also Winters v. N. Hudson 
Reg'l Fire & Rescue, 212 N.J. 67, 89, 50 A.3d 649 
(2012) (quoting same).]

Against that backdrop, we turn to consider whether the 
Appellate Division correctly determined that plaintiff's ability 
to proceed with his CEPA claim was improperly cut short by 
the trial court's grant of summary judgment to defendants and 
dismissal of the action.

IV.

A.

1.

HN7 As the matter before us requires construction of a 
legislatively created cause of action, our job is to implement 
legislative intent. N.J. Dep't of Children & Families v. A.L., 
213 N.J. 1, 20, 59 A.3d 576 (2013) (citing Allen v. V & A 
Bros., Inc., 208 N.J. 114, 127, 26 A.3d 430 (2011)). In this 
instance, any fair analysis of CEPA's scope must "begin . . . 
by looking at the statute's plain  [*381]  language, which is 
generally the best indicator of the Legislature's intent." 
Donelson, supra, 206 N.J. at 256, 20 A.3d 384 (citing 
DiProspero v. Penn, 183 N.J. 477, 492, 874 A.2d 1039 
(2005)).

HN8 Starting with that plain language, by its very terms, 
CEPA does not define employees protected by the Act as 
inclusive of only those with certain job functions. An 
"employee" is "any individual who performs services for and 
under the control and direction of an employer [***36]  for 
wages or other remuneration." N.J.S.A. 34:19-2(b) (emphasis 
added). As noted, our case law has extended the reach of that 
definition, not restricted it. See D'Annunzio, supra, 192 N.J. at 
126-27, 927 A.2d 113.

Certainly, no opinion from this Court has read into CEPA's 
definition of an "employee" entitled to protection from 
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retaliatory action under N.J.S.A. 34:19-2(b), any restriction to 
discrete classes of employees. To do so would seemingly 
contravene HN9 two principles of statutory construction. One 
is not to engraft language that the Legislature has not chosen 
to include in a statute. See Murray v. Plainfield Rescue Squad, 
210 N.J. 581, 596, 46 A.3d 1262 (2012) ("We are charged 
with interpreting a statute; we have been given no 
commission to rewrite one."). That principle has been invoked 
in the past when we have declined to add restrictive language 
to CEPA. See Donelson, supra, 206 N.J. at 261, 20 A.3d 384 
(citing Mazzacano v. Estate of Kinnerman, 197 N.J. 307, 323, 
 [**227]  962 A.2d 1103 (2009)). Another principle requires 
that, as remedial legislation, CEPA should be liberally 
construed. See Dzwonar, supra, 177 N.J. at 463, 828 A.2d 893 
(citing Abbamont, supra, 138 N.J. at 431, 650 A.2d 958, for 
proposition that, as remedial legislation, CEPA should receive 
liberal construction to achieve "its important social goal[s]"); 
see generally D'Annunzio, supra, 192 N.J. at 120, 927 A.2d 
113 (citing cases in support of that longstanding guiding 
principle instructing interpretation of CEPA).

There is simply no support in CEPA's definition of 
"employee" to restrict the Act's application and 
preclude [***37]  its protection of watchdog employees. 
Defendants concede that point, but nevertheless  [*382]  press 
their argument that plaintiff's claim should be dismissed 
because he is not entitled to protection under N.J.S.A. 34:19-
3, which defines protected activity under CEPA. Their 
argument focuses on the Act's description of protected 
activity in N.J.S.A. 34:19-3(c)—the "objects to" clause. Upon 
review, that argument is unpersuasive and the Appellate 
Division properly rejected it.

CEPA's HN10 section that defines protected whistleblowing 
activity, N.J.S.A. 34:19-3, does not, on its face, expressly 
limit protection only to watchdog employees who object to 
conduct outside the scope of their job duties, as defendants 
argue. Instead, N.J.S.A. 34:19-3 begins broadly: "An 
employer shall not take any retaliatory action against an 
employee because the employee does any of the following . . . 
." It proceeds to set forth grounds for a CEPA claim in three 
circumstances. They are when the employee:

(1) "[d]iscloses, or threatens to disclose to a supervisor or to a 
public body an activity, policy or practice of the employer . . 
.," N.J.S.A. 34:19-3(a);

(2) "[p]rovides information to, or testifies before, any public 
body conducting an investigation, hearing or inquiry into any 
violation [***38]  of law, or a rule or regulation promulgated 
pursuant to law by the employer . . .," N.J.S.A. 34:19-3(b); or

(3) "[o]bjects to, or refuses to participate in any activity, 

policy or practice . . .," N.J.S.A. 34:19-3(c).

Defendants focus on subsection (c)'s use of the verbs of 
"object[ ]" or "refuse[ ] to participate" in an activity. 
According to defendants, those verbs are ambiguous and 
implicitly indicate, in this context, that an employee must act 
outside of his or her prescribed duties to engage in protected 
whistleblowing activity. They reason that when an employee 
expresses disagreement with an employer's action or proposed 
action within the context of his or her normal job duties, the 
employee is acting on behalf and in service of the employer; 
therefore, according to defendants, such an employee is not 
"[o]bject[ing] to, or refus[ing] to participate in  [*383]  an[ ] 
activity, policy or practice" of the employer as N.J.S.A. 34:19-
3(c) requires. Defendants' argument, in effect, would have this 
Court place an indirect limitation on the otherwise broad 
definition of an employee found in N.J.S.A. 34:19-2(b). It 
certainly is not directly stated as a limitation in N.J.S.A. 
34:19-3(c).

However, the plain meaning of the word "object" does not 
support defendant's argument in favor of an implicit [***39]  
requirement that employees must be acting outside the scope 
of their job duties in order to engage in CEPA-protected 
conduct under N.J.S.A. 34:19-3(c). See Donelson, supra, 206 
N.J. at 256, 20 A.3d 384 (explaining that HN11 Court "must 
ascribe to the words used in CEPA their 'ordinary meaning 
and significance'"). Webster's II New Riverside University 
Dictionary defines "object" as: (1) "To hold or present an 
opposing view"; and (2) "To feel adverse to or  [**228]  
express disapproval of something." Webster's II New 
Riverside University Dictionary 810 (1994). That meaning is 
neither ambiguous, nor indicative of a requirement that 
employees go beyond or contradict their job duties in order to 
"object[ ] to" an employer's activity under subsection (c). In 
construing this remedial legislation, we have repeatedly 
instructed courts to give it a liberal reading. See D'Annunzio, 
supra, 192 N.J. at 120, 927 A.2d 113. It would be wholly 
incongruent to strain the normal definition of "object" into 
some implicit requirement that limits a class of employee to 
whistleblower protection only for actions taken outside of 
normal job duties. Yet that is precisely what defendants seek 
through their argument.

HN12 Although under subsection (c) the plaintiff must object 
or refuse to participate in an activity, whether the objection or 
refusal is part of [***40]  his or her job responsibilities is not 
mentioned. There is no language in subsection (c) that hints 
that an employee's job duties affect whether he or she may 
bring a CEPA claim. If anything, the corollary verbiage of 
"refuse[ ] to participate" in subsection (c) implies that CEPA-
protected conduct can occur within the course of an 
employee's normal job duties because it would be likely that 
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the employee would be asked to participate in  [*384]  
employer activity within the course of, or closely related to, 
his or her core job functions. Moreover, the fact that 
subsection (c)(1) expressly provides protection when "a 
licensed or certified health care professional" objects to or 
refuses to participate in employer activity that "constitutes 
improper quality of patient care" provides further indication 
that CEPA-protected conduct may occur in the course of one's 
job duties: it would undoubtedly arise most frequently within 
a core job function of a medical doctor to object to or refuse 
to participate in employer conduct that he or she reasonably 
believes "constitutes improper quality of patient care." 
N.J.S.A. 34:19-3(c)(1).

HN13 Attention to the overall structure of N.J.S.A. 34:19-3 
further supports the conclusion that the "objects to" clause is 
not meant to exclude an [***41]  employee's normal job 
responsibilities. Neither subsection (a) nor subsection (b) state 
expressly, or suggest implicitly, that an employee must be 
acting outside of his or her usual duties to merit protection 
from retaliatory employer conduct. Defendants' argument 
about the "objects to" language ignores subsections (a) and 
(b), and focuses instead on the "object" verb used exclusively 
in subsection (c). Read as a whole, it is inexplicable that the 
Legislature intended for subsection (c) to carry an implicit 
"job duties" exception that excludes watchdog employees, 
while the other subsections do not. See State v. Sutton, 132 
N.J. 471, 479, 625 A.2d 1132 (1993) (finding that HN14 
court's task is to harmonize individual sections and read 
statute in way that is most consistent with overall legislative 
intent).

In sum, HN15 examination of the Act's text, structure, and 
remedial nature provides compelling evidence against finding 
a legislative intent to exclude watchdog employees from 
CEPA protection under N.J.S.A. 34:19-3(c).

2.

To the extent that defendants rely on Massarano, and the trial 
court found support in that decision for its grant of summary 
judgment in this matter, the argument is without solid 
foundation. In Massarano, supra, the motion court had 
granted summary  [*385]  judgment to the defendants, finding 
that no law, rule, regulation, [***42]  or clear mandate of 
public policy had been violated. 400 N.J. Super. at 486-87, 
948 A.2d 653. The motion court in that matter further held 
that there was no whistleblowing activity, determining that 
 [**229]  the "plaintiff was merely doing her job as the 
security operations manager by reporting her findings and her 
opinion to [a supervisor]." Id. at 491, 948 A.2d 653. Although 
the Massarano Appellate Division decision contains language 
that suggests that a plaintiff who reports conduct as part of his 

or her job is not entitled to protection under CEPA, the panel's 
analysis is premised on the conclusion that the defendants did 
not retaliate against the plaintiff for reporting the disposal of 
the documents. Ibid. Defendants' further argument that 
Massarano has been relied upon5 as support for recognition 
of a job-duties exception to CEPA's broad protection to 
employees is similarly unavailing. Any such reliance 
misperceives the case's essential finding of no retaliation and 
results in an overextension of Massarano's significance. 
Moreover, we specifically disapprove of any such 
extrapolation from the Massarano judgment.

Indeed, we note that decisions of this Court have indicated 
only a contrary approach to CEPA coverage for individuals in 
positions of responsibility for corporate compliance with law 
and public policy.

In Mehlman v. Mobil Oil Corp., 153 N.J. 163, 707 A.2d 1000 
(1998), our Court's decision upheld a cause of action under 
CEPA for a New Jersey employee who alleged that his 
employer retaliated against him for objecting to a violation of 
a clear mandate of public policy that threatened to harm 
citizens of Japan. Id. at 195-96, 707 A.2d 1000. The plaintiff, 
Dr. Myron Mehlman, was a toxicologist who was Mobil's 
director of toxicology as well as manager of its 
Environmental Health and Science Laboratory.  [*386]  Id. at 
166, 168, 707 A.2d 1000. Mehlman's primary job 
responsibilities included "represent[ing] Mobil on toxicology 
matters, and provid[ing] toxicologic and regulatory advice for 
prudent business decisions." Id. at 168, 707 A.2d 1000. 
(alterations in original) (internal quotation marks omitted). 
While representing Mobil at an international symposium in 
Japan, Mehlman learned that the benzene content of the 
gasoline at Mobil's Japanese subsidiary was too high. Id. at 
169, 707 A.2d 1000. Mehlman so informed the Japanese 
managers and proceeded to insist that the levels were [***44]  
dangerous and had to be reduced. Ibid. Upon returning from 
Japan, Mehlman was placed on indefinite special assignment 
and subsequently fired, allegedly because of a conflict of 
interest between his responsibilities to Mobil and his activities 
on behalf of his wife's company. Id. at 170-71, 707 A.2d 
1000.

We had no hesitancy in recognizing that a cause of action 
existed under CEPA based on the fact that "the employee 
objected to a practice that he reasonably believed was 
incompatible with a clear mandate of public policy designed 

5 Defendants cite to unpublished decisions that ostensibly have relied 
on Massarano for such a position. Unpublished opinions have no 
precedential [***43]  value and are not to be cited in argument to the 
courts of this State pursuant to the Court Rules. See R. 1:36-3.
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to protect the public health and safety of citizens of another 
country." Id. at 165, 707 A.2d 1000. Our decision specifically 
noted that Mehlman's responsibilities were "broad and of 
international scope," and included "approval of protocols for 
and monitoring quality of toxicity testing" and "informing 
Mobil of pending developments in toxicology regulations that 
could affect Mobil's worldwide business." Id. at 168, 707 
A.2d 1000. None of those factors were ever regarded as 
disqualifying the plaintiff from advancing a CEPA claim.

Similarly, in Estate of Roach, supra, we addressed a scenario 
involving a plaintiff who was the manager of the defendant's 
Business Ethics and Conduct Program and  [**230]  who was 
substantially involved in implementing [***45]  the company's 
code of conduct, which required employees to report possible 
code-of-conduct violations. 164 N.J. at 602-03, 754 A.2d 544. 
After attempting to report possible violations, the plaintiff 
was discharged from employment. Id. at 604-06, 754 A.2d 
544. Our judgment upheld the jury's CEPA verdict in favor of 
the plaintiff, and in our decision we  [*387]  pointed to "the 
numerous improprieties alleged" by the plaintiff against co-
workers, the defendant company's "sensitive position as a 
federal defense contractor," and the existence of a code of 
conduct that required "strict compliance" for employees of the 
company. Id. at 613, 754 A.2d 544.

In conclusion, we find no support in CEPA's language, 
construction, or application in this Court's case law that 
supports that watchdog employees are stripped of 
whistleblower protection as a result of their position or 
because they are performing their regular job duties. We 
therefore affirm the Appellate Division's judgment in this 
matter that reversed the grant of summary judgment to 
defendants.

B.

Having agreed with the Appellate Division that watchdog 
employees are entitled to CEPA protection when performing 
their ordinary job duties, we turn to the panel's reformulation 
of the elements for such a cause of action when 
brought [***46]  by such employees. The panel followed the 
Dzwonar paradigm for establishing a CEPA cause of action, 
but added a caveat, as follows:

[T]he employee must establish that he or she refused to 
participate or objected to this unlawful conduct, and 
advocated compliance with the relevant legal standards 
to the employer or to those designated by the employer 
with the authority and responsibility to comply. To be 
clear, this second element requires a plaintiff to show he 
or she either (a) pursued and exhausted all internal 
means of securing compliance; or (b) refused to 

participate in the objectionable conduct.

[Lippman, supra, 432 N.J. Super. at 410, 75 A.2d 432.]

Although we do not doubt its intent to be helpful by adding 
clarity to the proofs required for a watchdog employee's 
CEPA cause of action under N.J.S.A. 34:19-3(c), whose 
verbiage the panel tracked, we are compelled to disapprove of 
the panel's formulation. Simply put, the panel has added to the 
burden required for watchdog employees to secure CEPA 
protection under subsection (c) by including an obligation 
nowhere found in the statutory language.

 [*388]  For the same reasons cited earlier, HN16 courts 
should not rewrite plainly worded statutes. It is not our job to 
engraft requirements to a CEPA cause of action under 
subsection (c) that the [***47]  Legislature did not include. It 
is our role to enforce the legislative intent as expressed 
through the words used by the Legislature. In subsection (c), 
there is no exhaustion requirement.

By way of contrast, HN17 where the Legislature intended to 
impose an exhaustion requirement, it has said so clearly. 
Through N.J.S.A. 34:19-4, the Legislature has required prior 
notice to the employer and opportunity to correct the activity, 
policy, or practice, in order for a putative whistleblower 
plaintiff to obtain protection against retaliatory action for 
disclosure made to a public body. Thus, a whistleblower 
plaintiff pursuing a cause of action based on disclosure to a 
public body under subsection (a) or (b) must demonstrate 
compliance with N.J.S.A. 34:19-4's particular exhaustion 
requirement. The legislative silence on any such requirement 
applicable  [**231]  to actions brought under subsection (c) is 
deafening.

Besides lacking support from CEPA's text, the requirement 
imposed by the panel is incompatible with Fleming, supra. 
164 N.J. at 97, 751 A.2d 1035 (rejecting argument that 
employer may insist on exhaustion of internal complaint 
procedures for employee to be eligible for CEPA protection). 
And, as one amicus rightfully pointed out, the exhaustion 
requirement imposed by the Appellate Division exceeds 
the [***48]  obligation expressly imposed by the Legislature 
under N.J.S.A. 34:19-4, which requires only notice and 
opportunity to correct.

For all the above reasons, HN18 we modify the Appellate 
Division judgment to the extent that it imposed an exhaustion 
requirement not supported by the statute's terms. We hold that 
CEPA imposes no additional requirements on watchdog 
employees bringing a CEPA claim unless and until the 
Legislature expresses its intent that such employees meet a 
special or heightened burden.
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 [*389]  V.

The judgment of the Appellate Division is affirmed, as 
modified. The matter is remanded for further proceedings 
consistent with this opinion.

CHIEF JUSTICE RABNER and JUSTICES ALBIN, 
FERNANDEZ-VINA and SOLOMON join in JUSTICE 
LaVECCHIA's opinion. JUSTICE PATTERSON and JUDGE 
CUFF (temporarily assigned) did not participate.

End of Document
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feasance subsection (b) by public servants. To establish a 
prima facie case with respect to that offense, the State was 
required to present evidence that: (1) defendant was a public 
servant within the meaning of the statute; (2) who, with the 
purpose to obtain a benefit or deprive another of a benefit; (3) 
committed an act relating to but constituting an unauthorized 
exercise of her office; (4) knowing that such act was 
unauthorized or that she was committing such act in an 
unauthorized manner. N.J.S.A. § 2C:30-2. Official misconduct 
is a second-degree crime unless the value of the benefit 
obtained or deprived is $ 200 or less, in which case it is a 
third-degree crime. N.J.S.A. § 2C:30-2.

Criminal Law & Procedure > Criminal Offenses > Abuse of 
Public Office > General Overview

Governments > State & Territorial Governments > Employees & 
Officials

Governments > Local Governments > Employees & Officials

HN6 The New Jersey Legislature broadly defines a public 
servant as any officer or employee of government, including 
legislators and judges, and any person participating as juror, 
advisor, consultant or otherwise, in performing a 

governmental function, but the term does not include 
witnesses. N.J.S.A. § 2C:27-1(g). Construing that expansive 
statutory language, New Jersey courts have applied N.J.S.A. § 
2C:30-2 to defendants serving in a range of official roles, 
including administrative positions.

Governments > Local Governments > Employees & Officials

Governments > State & Territorial Governments > Employees & 
Officials

Criminal Law & Procedure > Criminal Offenses > Abuse of 
Public Office > General Overview

HN7 The official misconduct statute does not require that the 
defendant actually gain a benefit. It merely requires that he or 
she act with purpose to obtain a benefit for himself or herself, 
whether or not that purpose was ultimately achieved. N.J.S.A. 
§ 2C:30-2. If, as the State and defendant agree, defendant 
took her employer's documents for use in her employment 
discrimination claims, the trial court properly concluded that 
she acted with a purpose to obtain a benefit for herself. The 
State is required to present prima facie evidence that the 
defendant has committed an act relating to her office but 
constituting an unauthorized exercise of her official functions. 
N.J.S.A. § 2C:30-2(a). That standard distinguishes between 
conduct that relates to the public servant's office and a public 
servant's purely private misconduct. Not every offense 
committed by a public official involves official misconduct. 
For example, the Supreme Court of New Jersey has noted that 
an act sufficiently relates to law enforcement officers' public 
office when they commit an act of malfeasance because of the 
office they hold or because of the opportunity afforded by that 
office. The misconduct must somehow relate to the 
wrongdoer's public office and off-duty officer's illegal use of 
another's ATM card does not constitute misconduct in office.

Criminal Law & Procedure > ... > Abuse of Public 
Office > Misuse of Public Funds & Property > Elements

Governments > Local Governments > Employees & Officials

Governments > State & Territorial Governments > Employees & 
Officials

HN8 As the Supreme Court of New Jersey has noted, the 
New Jersey Criminal Law Revision Commission envisioned 
that the public servant must know that such act is 
unauthorized because it is declared to be such by statute, 
ordinance, rule, regulation or otherwise. N.J.S.A. § 2C:30-2. 
N.J.S.A. § 2C:20-3(a) defines the second offense as theft by 
unlawful taking of movable property: A person is guilty of 
theft if he unlawfully takes, or exercises unlawful control 
over, movable property of another with purpose to deprive 
him thereof. The offense of theft constitutes a crime of the 
third degree if it is of a public record, writing or instrument 
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kept, filed or deposited according to law with or in the 
keeping of any public office or public servant. N.J.S.A. § 
2C:20-2(b)(2)(g).

Criminal Law & Procedure > ... > Grand Juries > Evidence Before 
Grand Jury > Exculpatory Evidence

Criminal Law & Procedure > Counsel > Prosecutors

HN9 The prosecutor's duty to present exculpatory evidence to 
a grand jury is very closely circumscribed. The State is 
required to present such evidence in the rare case in which 
evidence both directly negates the guilt of the accused and is 
clearly exculpatory; the evidence must squarely refute an 
element of the crime. The prosecutor need not construct a 
case for the accused or search for evidence that would 
exculpate the accused. It is only when the prosecuting 
attorney has actual knowledge of clearly exculpatory evidence 
that directly negates guilt must such evidence be presented to 
the grand jury. Ascertaining the exculpatory value of evidence 
at such an early stage of the proceedings can be difficult, and 
courts should act with substantial caution before concluding 
that a prosecutor's decision in that regard was erroneous. Only 
in the exceptional case will a prosecutor's failure to present 
exculpatory evidence to a grand jury constitute grounds for 
challenging an indictment.

Criminal Law & Procedure > ... > Grand Juries > Evidence Before 
Grand Jury > Exculpatory Evidence

Criminal Law & Procedure > Counsel > Prosecutors

HN10 A prosecutor's obligation to instruct the grand jury on 
possible defenses is a corollary to his responsibility to present 
exculpatory evidence. By its very nature, the grand jury does 
not consider a full and complete adversarial presentation, and 
the instructions are not made after consideration and with the 
benefit of the views of the defense. The New Jersey Supreme 
Court does not believe that the prosecutor has the obligation 
on his own meticulously to sift through the entire record of 
investigative files to see if some combination of facts and 
inferences might rationally sustain a defense of justification. 
Consequently, it is only when the facts known to the 
prosecutor clearly indicate or clearly establish the 
appropriateness of an instruction that the duty of the 
prosecution arises.

Constitutional Law > ... > Fundamental Rights > Procedural Due 
Process > Scope of Protection

HN11 The doctrine of fundamental fairness serves to protect 
citizens generally against unjust and arbitrary governmental 
action, and specifically against governmental procedures that 
tend to operate arbitrarily. The New Jersey Supreme Court 
has described that doctrine as an integral part of due process 

that is often extrapolated from or implied in other 
constitutional guarantees. The doctrine is applied sparingly 
and only where the interests involved are especially 
compelling; if a defendant would be subject to oppression, 
harassment, or egregious deprivation, it is be applied. It can 
be applied at various stages of the criminal justice process 
even when such procedures were not constitutionally 
compelled. The doctrine's primary considerations should be 
fairness and fulfillment of reasonable expectations in the light 
of the constitutional and common law goals. New Jersey 
courts have occasionally applied the doctrine of fundamental 
fairness to dismiss an indictment, typically in settings in 
which the indictment follows multiple mistrials or the State 
attempts to prosecute a defendant several times for the same 
conduct.

Governments > Legislation > Vagueness

HN12 Vagueness is essentially a procedural due process 
concept grounded in notions of fair play.

Civil Procedure > Discovery & 
Disclosure > Discovery > Relevance of Discoverable Information

HN13 Discovery regarding any matter, not privileged, is 
relevant to the subject matter involved in their pending action, 
whether it relates to the claim or defense of the party seeking 
discovery or to the claim or defense of any other party. R. 
4:10-2(a). That rule exists to advance the public policies of 
expeditious handling of cases, avoid stale evidence, and 
provide uniformity, predictability and security in the conduct 
of litigation.

Evidence > Relevance > Preservation of Relevant Evidence

Civil Procedure > Discovery & 
Disclosure > Discovery > Misconduct During Discovery

HN14 Any person desiring to preserve evidence prior to 
institution of an action may seek such relief by verified 
petition pursuant to R. 4:11-1(a). The rule is intended for 
cases in which there exists a genuine risk that testimony will 
be lost or evidence destroyed before suit can be filed and in 
which an obstacle beyond the litigant's control prevents suit 
from being filed immediately.

Civil Procedure > Discovery & 
Disclosure > Discovery > Misconduct During Discovery

Evidence > Relevance > Preservation of Relevant 
Evidence > Spoliation

HN15 In the event that a party is found to have committed 
spoliation of evidence, a range of sanctions is available under 
both our common law and Court Rules. R. 4:23-2 explains the 
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range of consequences for spoliation including discovery 
sanctions under R. 4:23-2(b).

Labor & Employment Law > Discrimination > Actionable 
Discrimination

Labor & Employment Law > Wrongful 
Termination > Whistleblower Protection Act > General Overview

HN16 New Jersey has long-expressed a strong public policy 
against discrimination. That policy is reflected in the New 
Jersey Legislature's recognition of the causes of action 
codified in the New Jersey Law Against Discrimination 
(LAD), N.J.S.A. § 10:5-1 et seq., and Conscientious 
Employee Protection Act (CEPA), N.J.S.A. § 34:19-1 et seq. 
N.J.S.A. § 10:5-12; N.J.S.A. 34:19-3. Both LAD and CEPA 
promote strong state public policies. In the setting of civil 
litigation, New Jersey's anti-discrimination policy is promoted 
by the assertion of statutory and common law anti-
discrimination claims, by the vigorous pursuit of relevant 
information in discovery, and by the presentation of evidence 
at trial. To date, the Legislature has not determined that in 
order to effect the State's anti-discrimination policy, 
employment discrimination litigants should be immunized 
from prosecution for surreptitiously taking employer 
documents to support their claims. Such litigants remain 
subject to New Jersey's criminal laws.

Criminal Law & Procedure > Defenses > Justification

HN17 New Jersey's Criminal Code recognizes justification as 
an affirmative defense in any prosecution based on conduct 
which is justifiable under the chapter. N.J.S.A. § 2C:3-1(a). 
N.J.S.A. § 2C:3-2(b) generally addresses the defenses based 
on justification: Conduct which would otherwise be an 
offense is justifiable by reason of any defense of justification 
provided by law for which neither the code nor other statutory 
law defining the offense provides exceptions or defenses 
dealing with the specific situation involved and a legislative 
purpose to exclude the justification claimed does not 
otherwise plainly appear. N.J.S.A. § 2C:3-2(b). Distinct from 
the general justification provision, as a form of justification in 
prosecutions for theft, New Jersey has long recognized a 
claim of right defense. The New Jersey Legislature codified 
the defense in N.J.S.A. § 2C:20-2(c), which mirrors the 
language of the Model Penal Code § 223.1.

Criminal Law & Procedure > Defenses > Justification

HN18 See N.J.S.A. § 2C:20-2(c)(1)-(3).

Governments > Legislation > Interpretation

Governments > Legislation > Types of Statutes

HN19 When a provision of the New Jersey Criminal Code is 
modeled after the Model Penal Code, it is appropriate to 
consider the Model Penal Code and any commentary to 
interpret the intent of the statutory language.

Criminal Law & Procedure > Defenses > Justification

HN20 The New Jersey Criminal Code adopts the position that 
a genuine belief in one's legal right shall in all cases be a 
defense to theft when credible evidence supports the defense. 
A genuine belief in one's legal right should in all cases be a 
defense to theft. The defense is not restricted to cases in 
which the defendant asserts a belief that the property at issue 
is his or her own. N.J.S.A. § 2C:20-2(c)(2) applies where the 
defendant may know that the property belongs to another but 
where he believes that he is nevertheless entitled to behave 
the way he does. The claim of right defense is not premised 
on a failure of proof, but on justification. Thus, as a 
justification, it goes beyond merely negating an element of a 
theft charge.

Syllabus

(This syllabus is not part of the opinion of the Court. It has 
been prepared by the Office of the Clerk for the convenience 
of the reader. It has been neither reviewed nor approved by 
the Supreme Court. Please note that, in the interest of brevity, 
portions of any opinion may not have been summarized.)

State v. Ivonne Saavedra (A-68-13) (073793)

Argued November 10, 2014 -- Decided June 23, 2015

PATTERSON, J., writing for a majority of the Court.

In this appeal, the Court considers defendant's constitutional 
and public policy challenges to the official misconduct and 
theft statutes as they apply to her indictment. Among other 
challenges, defendant argues that this Court's decision in 
Quinlan v. Curtiss-Wright Corp., 204 N.J. 239, 8 A.3d 209 
(2010), immunized her conduct and prohibited her 
prosecution because the public documents at issue were taken 
for use in employment discrimination litigation.

Defendant, an employee of the North Bergen Board of 
Education (Board), filed an action asserting statutory and 
common law employment discrimination claims against the 
Board. In discovery, defendant's counsel produced several 
hundred documents that allegedly had been removed 
or [***2]  copied from Board files. According to the Board, 
the documents included highly confidential student 
educational and medical records that were protected by 
federal and state privacy laws. The Board reported the alleged 
theft of its documents to the county prosecutor.
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The State presented the matter to a grand jury, where a Board 
attorney testified about defendant's position with the Board, 
the Board's discovery through the civil litigation that 
defendant possessed documents from its files, and the privacy 
implications of the alleged appropriation of the documents. 
The grand jury indicted defendant for official misconduct and 
theft by unlawful taking of public documents. Defendant 
moved to dismiss the indictment, arguing that the State failed 
to present evidence sufficient to support the indictment and 
withheld exculpatory evidence about her motive. She also 
contended that her removal of documents for use in her 
employment discrimination claim was sanctioned by this 
Court's decision in Quinlan. The trial court denied the motion.

The Appellate Division granted defendant's motion for leave 
to appeal, and, in a published decision, the panel affirmed the 
trial court's denial of defendant's [***3]  motion to dismiss the 
indictment. 433 N.J. Super. 501, 507, 81 A.3d 693 (App. Div. 
2013). One member of the panel dissented, reasoning that 
defendant's taking of the documents was protected activity 
under the Law Against Discrimination, the Conscientious 
Employee Protection Act, and Quinlan.

The Court granted defendant's motion for leave to appeal. 217 
N.J. 289, 88 A.3d 187 (2014).

HELD: The trial court properly denied defendant's motion to 
dismiss her indictment. The State presented to the grand jury 
a prima facie showing with respect to the elements of each 
offense charged in the indictment and the State did not 
withhold from the grand jury exculpatory information or a 
charge regarding a defense that it was compelled by law to 
present. Defendant's indictment does not violate due process 
standards or New Jersey public policy by conflicting with this 
Court's decision in Quinlan, which does not govern the 
application of the criminal laws at issue in this appeal.

1. The Court first considers whether the trial court properly 
exercised its discretion in holding that the State presented a 
prima facie showing on the elements of the charged offenses 
and that the State did not withhold exculpatory evidence that 
it had a duty to present. A trial court deciding a motion to 
dismiss [***4]  an indictment determines whether, viewing the 
evidence and the rational inferences drawn therefrom in the 
light most favorable to the State, a grand jury could 
reasonably believe that a crime occurred and that the 
defendant committed it. A court should not disturb an 
indictment if there is some evidence establishing each element 
of the crime. (pp. 16-18)

2. The first offense for which defendant was indicted is 
official misconduct. To establish a prima facie case of that 
offense, the State was required to present evidence that: (1) 
defendant was a "public servant" (2) who, with the purpose to 

obtain a benefit or deprive another of a benefit, (3) committed 
an act relating to but constituting an unauthorized exercise of 
her office, (4) knowing that such act was unauthorized or that 
she was committing such act in an unauthorized manner. 
N.J.S.A. 2C:30-2(a). Before the grand jury, the State presented 
evidence (1) of defendant's employment by the Board as a 
clerk; (2) that defendant removed documents from the Board's 
files in order to use them in her discrimination litigation 
against the Board; (3) that defendant obtained the documents 
from the Board's files through her employment, and that 
Board policy [***5]  did not permit her to have them in her 
possession; and (4) that through the Board's internal 
confidentiality policies, employees are trained and informed 
that the documents at issue are highly confidential and must 
not be tampered with. Thus, the State met its burden to 
present prima facie evidence on all four elements of official 
misconduct in violation of N.J.S.A. 2C:30-2(a). (pp. 18-25)

3. The second offense for which defendant was indicted is 
theft by unlawful taking of movable property. "A person is 
guilty of theft if he unlawfully takes, or exercises unlawful 
control over, movable property of another with purpose to 
deprive him thereof." N.J.S.A. 2C:20-3(a). The offense of 
theft constitutes a crime of the third degree if "[i]t is of a 
public record, writing or instrument kept, filed or deposited 
according to law with or in the keeping of any public office or 
public servant." N.J.S.A. 2C:20-2(b)(2)(g). Before the grand 
jury, the State presented evidence that (1) defendant collected 
several hundred confidential records from her employer, in 
contravention of the employer's policy; (2) a significant 
portion of those documents were the Board's "original" 
copies, the removal of which left the Board without the 
document in its [***6]  files; and (3) the documents 
constituted public records, writings or instruments kept 
according to law with or in the keeping of any public office or 
public servant. Accordingly, the State met its burden of 
presenting a prima facie case with respect to each element of 
both offenses. (pp. 25-27)

4. The Court next considers whether the trial court abused its 
discretion in deciding that the State did not withhold clearly 
exculpatory evidence that would negate defendant's guilt as to 
one or both offenses, and whether the State properly did not 
charge the grand jury as to a defense. Defendant contends that 
the State withheld evidence that she collected her employer's 
documents for purposes of her employment discrimination 
case. However, the State presented testimony that defendant 
had an "outstanding" lawsuit against the Board, and the 
prosecutor had no obligation to suggest that defendant thought 
that because she maintained an employment discrimination 
claim, her conduct was sanctioned by law. Moreover, the 
State was not obligated to charge the grand jury regarding a 
potential defense based on justification. It is only when the 
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facts known to the prosecutor clearly indicate or clearly 
establish [***7]  the appropriateness of an instruction that the 
duty of the prosecution arises. (pp. 27-32)

5. The Court next considers defendant's constitutional and 
public policy arguments, which are founded upon her 
interpretation of this Court's decision in Quinlan. To 
defendant, Quinlan stands for the proposition that an 
employee has a legally recognized right to take confidential 
employer documents for use in employment discrimination 
litigation, and, accordingly, criminal prosecution for that act 
is barred by due process principles and public policy. 
However, the Court's decision in Quinlan did not endorse 
self-help as an alternative to the legal process in employment 
discrimination litigation. Nor did Quinlan address any issue 
of criminal law. Indeed, nothing in Quinlan states or implies 
that the anti-discrimination policy of the LAD immunizes 
from prosecution an employee who takes his or her 
employer's documents for use in a discrimination case. 
Accordingly, no constitutional argument or consideration of 
public policy compels the dismissal of defendant's indictment. 
(pp. 33-45)

6. Notwithstanding the inapplicability of Quinlan to criminal 
proceedings, defendant may assert that her intent to [***8]  
use the documents at issue in support of her employment 
discrimination claim gives rise to a "claim of right" defense or 
other justification, if the evidence at trial supports such an 
assertion. The trial court will be in a position to evaluate any 
such assertion in the setting of a full record regarding 
defendant's conduct, the content of the documents, the Board's 
policies regarding the records, and the impact of federal and 
state privacy laws. (pp. 45-49)

The judgment of the Appellate Division is AFFIRMED, and 
the matter is REMANDED to the trial court for proceedings 
consistent with this opinion.

ALBIN, J., DISSENTING, expresses the view that 
defendant's motive for removing the documents was not 
disclosed to the grand jury, and that the prosecutor suppressed 
relevant information sought by the grand jury, thereby 
denying defendant her right to a fair grand jury presentation. 
Justice Albin also would require the grand jury to be charged 
on a claim-of-right defense provided evidence suggests that 
defendant took the documents under a lawful claim of right 
for the purpose of pursuing a LAD and CEPA action.

Counsel: Mario M. Blanch argued the cause for appellant 
(Mr. Blanch, attorney; Mr. Blanch [***9]  and Valerie Steiner, 
on the brief).

Stephanie Davis Elson, Assistant Prosecutor, argued the cause 
for respondent (Gaetano T. Gregory, Acting Hudson County 

Prosecutor, attorney).

Neil M. Mullin argued the cause for amicus curiae National 
Employment Lawyers Association/New Jersey (Smith Mullin, 
attorneys; Mr. Mullin and Nancy Erika Smith, on the brief).

Brian J. Uzdavinis, Deputy Attorney General, argued the 
cause for amicus curiae Attorney General of New Jersey 
(John J. Hoffman, Acting Attorney General).

Cynthia J. Jahn, General Counsel, argued the cause for 
amicus curiae New Jersey School Boards Association (Ms. 
Jahn and Donna M. Kaye, on the brief).

Mitchell L. Pascual argued the cause for amicus curiae North 
Bergen Board of Education (Chasan Leyner & Lamparello, 
attorneys; Mr. Pascual, Michael D. Witt, and Reka Bala, on 
the brief).

Judges: JUSTICE PATTERSON delivered the opinion of the 
Court. CHIEF JUSTICE RABNER; JUSTICES 
LaVECCHIA, FERNANDEZ-VINA, and SOLOMON; and 
JUDGE CUFF (temporarily assigned) join in JUSTICE 
PATTERSON's opinion. JUSTICE ALBIN filed a separate, 
dissenting opinion.

Opinion by: PATTERSON

Opinion

 [*46]  [**1172]   Justice PATTERSON delivered the opinion 
of the Court.

In this appeal, we review the trial court's denial [***10]  of 
defendant Ivonne Saavedra's motion to dismiss her indictment 
for official misconduct and theft by unlawful taking of public 
documents. We also consider defendant's constitutional and 
public policy challenges to the official misconduct and theft 
statutes as they apply to her case.

Defendant, an employee of the North Bergen Board of 
Education (Board), filed an action asserting statutory and 
common law employment discrimination claims against the 
Board. In the course of discovery in that action, defendant's 
counsel produced several hundred documents that  [**1173]  
allegedly had been removed or copied from the Board's files, 
and were in defendant's possession. According to the Board, 
the documents taken from its files included original and 
photocopied versions of highly confidential student 
educational and medical records that were protected by 
federal and state privacy laws. The Board reported the alleged 
theft of its documents to the county prosecutor.
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The State presented the matter to a grand jury. A Board 
attorney testified before the grand jury about defendant's 
position with the Board, the Board's discovery through the 
civil litigation that defendant had possession of original and 
copied [***11]  documents from its files, and the privacy 
implications of defendant's alleged appropriation of the 
documents. The grand jury indicted defendant for official 
misconduct and theft by unlawful taking.

 [*47]  Defendant moved to dismiss the indictment. She 
argued that the State failed to present evidence sufficient to 
support the indictment and withheld from the grand jury 
exculpatory evidence about defendant's motive in taking the 
documents. She also contended that because the documents 
were taken for use in her employment discrimination 
litigation, this Court's decision in Quinlan v. Curtiss-Wright 
Corp., 204 N.J. 239, 8 A.3d 209 (2010), immunized her 
conduct as a matter of public policy and prohibited the State 
from prosecuting her. The trial court denied the motion, and 
the Appellate Division affirmed the trial court's 
determination.

We affirm the judgment of the Appellate Division. We hold 
that the trial court properly denied defendant's motion to 
dismiss her indictment. We conclude that the State presented 
to the grand jury a prima facie showing with respect to the 
elements of each offense charged in the indictment and that 
the State did not withhold from the grand jury exculpatory 
information or a charge regarding a defense that it was 
compelled by law [***12]  to present. We further hold that 
defendant's indictment does not violate due process standards 
or New Jersey public policy by conflicting with this Court's 
decision in Quinlan. The Quinlan case, arising from a 
plaintiff employee's claim that her employment was 
terminated after she took documents belonging to her 
employer and used them in her employment discrimination 
litigation, concerned the legal standard that governs certain 
retaliation claims under the New Jersey Law Against 
Discrimination (LAD), N.J.S.A. 10:5-1 to -42. Quinlan does 
not govern the application of the criminal laws at issue in this 
appeal.

Our decision does not preclude defendant from asserting, as 
an affirmative defense before the petit jury at trial, that she 
has a claim of right or other justification based on New 
Jersey's policy against employment discrimination, because 
she removed the documents from her employer's premises in 
order to use them to prosecute her civil claim. The trial court 
will be in a position to evaluate any such assertion in the 
setting of a full record regarding  [*48]  defendant's conduct, 
the content of the documents, the Board's policies regarding 
the records, and the impact of federal and state privacy 
laws. [***13] 

I.

In 1998, defendant was employed by the Board as a clerk. For 
the first ten years of her employment, she was assigned to the 
Board's payroll department. In 2008, defendant was 
transferred to Lincoln School, where she was assigned to 
support the child study team, a group composed of 
professionals evaluating the individual needs of children with 
learning disabilities. At some point during defendant's 
employment, her son, Jeffrey Saavedra, became a part-time 
employee of the Board.

 [**1174]  The Board represents that its handling of student 
records to which defendant had access is governed by the 
federal Family Educational Rights and Privacy Act of 1974 
(FERPA), 20 U.S.C.A. § 1232g, as well as the state pupil 
records statute, N.J.S.A. 18A:36-19, and implementing 
regulations codified at N.J.A.C. 6A:32-7.1 to -7.8. The Board 
states that FERPA and its New Jersey counterpart impose 
strict confidentiality requirements barring disclosure of a 
broad range of student records, including records of services 
provided to students with disabilities. Tracking the language 
of N.J.A.C. 6A:32-7.5(e)(7), the Board promulgated a privacy 
policy governing defendant and other support staff:

Secretarial and clerical personnel under the direct 
supervision of certified school [***14]  personnel shall be 
permitted access to those portions of [a pupil's record] to 
the extent that is necessary for the entry and recording of 
data and the conducting of routine clerical tasks. Access 
shall be limited only to those pupil files which such staff 
are directed to enter or record information and shall 
cease when the specific assigned task is completed.

Further, the Board's Code of Ethics requires staff to "[k]eep 
the trust under which confidential information may be given," 
and to "[p]rotect and care for district property." The State 
maintains that by virtue of the Board's internal policies, 
guidelines and regulations, Board employees including 
defendant were made  [*49]  aware that student records were 
highly confidential and that the disclosure of such records was 
strictly prohibited.

On November 25, 2009, defendant and her son filed an action 
in the Law Division against the Board and three individual 
defendants. In their complaint, defendant and her son alleged 
that during the course of her employment, she had complained 
about the Board's alleged "violations of the law and public 
policy," including "[p]ay irregularities," improper 
administration of employee vacation and family leave, 
violations of unspecified [***15]  "child study regulations" 
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and "unsafe conditions" at a Board facility.1 The complaint 
included allegations that in retaliation for her complaints, and 
because of her race, ethnicity, national origin and gender, the 
Board and its employees denied benefits to defendant and her 
son, compelled them to work in an unsafe and hostile 
environment, and terminated the employment of defendant's 
son and his girlfriend. They premised their claims on the 
LAD, the Conscientious Employee Protection Act (CEPA), 
N.J.S.A. 34:19-1 to -8, the federal Civil Rights Act, 42 
U.S.C.A. § 1983, the New Jersey Civil Rights Act, N.J.S.A. 
10:6-1 to -2, the federal Fair Labor Standards Act of 1938, 29 
U.S.C.A. §§ 201-19, the New Jersey State Wage and Hour 
Law, N.J.S.A. 34:11-56a to -56a38, [**1175]  the federal 
Family and Medical Leave Act, 29 U.S.C.A. §§ 2612-54, 
 [*50]  and the New Jersey Family Leave Act, N.J.S.A. 
34:11B-1 to -16. They also asserted common law theories 
based on violations of public policy, conspiracy to violate 
civil rights, and intentional infliction of emotional distress. 
Defendant and her son sought compensatory and punitive 
damages, injunctive relief and attorneys' fees against the 
Board and the individuals.

It is undisputed that, without the Board's permission, 
defendant removed documents from the Board's office. The 
State contends that the documents [***17]  consisted of three 
hundred and sixty-seven confidential student records. It 
alleges that in the case of sixty-nine of the documents, 
defendant did not photocopy documents and leave the files 
intact, but instead removed the original file copies from the 
premises. The record does not disclose the time period during 
which defendant collected the records.

By letter dated June 22, 2011, approximately a year and a half 
after defendant's employment discrimination complaint was 

1 In particular, defendant alleged that the Board and the individual 
defendants denied her overtime; [***16]  forced her to "repeatedly 
go into [] dusty and musty rooms which caused asthma attacks"; 
"[o]verload[ed]" her with work; denied her "paid time off to attend a 
volunteer DARE session"; "[v]erbally abus[ed] and harass[ed]" her; 
"[f]alsif[ied] work assignments"; refused to allow her to eat lunch 
with her son, Jeffrey; harassed her "regarding parking spaces"; 
"[f]alsif[ied] the dates on [her] weekly assignments"; "[f]orc[ed] 
[her] to clean the kitchen"; made her commence work early without 
overtime; denied her "vacation or change of vacation days"; gave her 
"adverse work assignments"; denied her the "flexibility afforded to 
other employees"; "[b]lam[ed] [her] for any mistakes in the office"; 
denied her the opportunity to take breaks; "[b]erated [her] for taking 
vacation time to visit her ailing [mother] in the hospital"; did not 
allow Jeffrey to eat lunch in the kitchen; did not allow Jeffrey "to do 
night summer hours"; and "advised Jeffrey, when he attempted to 
explain his case, that they were calling the police to remove him." 
Defendant further alleges that one of the individual defendants 
"menac[ed] Jeffrey with her car."

filed, defendant's counsel in that matter provided copies of the 
confidential documents to the Board's counsel "in response to 
[the Board's] requests for all documents in [defendant's] 
possession which may include confidential and/or privileged 
information."2 Counsel for the Board in the employment 
discrimination matter contacted Jack Gillman (Gillman), the 
attorney for the Special Services Division of the Board, and 
alerted him to defendant's production of the Board's 
documents in her civil case. Gillman then contacted the 
county prosecutor's office and notified it of the Board's 
allegation that defendant had taken confidential documents 
belonging to the Board for use in her civil case. The county 
prosecutor determined [***18]  to pursue charges against 
defendant.

On April 24, 2012, the State presented evidence in defendant's 
case to a grand jury. Gillman, the State's sole witness, testified 
about defendant's employment with the Board. He explained 
that the Board learned that defendant had confidential Board 
documents  [*51]  when the Board's attorney in defendant's 
civil lawsuit received certain documents in discovery and 
questioned Gillman about them. Gillman stated that he told 
the Board's attorney that "the information in those documents 
was highly confidential, very sensitive, and we needed to act 
on that immediately."

Before the grand jury, Gillman specifically discussed five of 
the documents taken by defendant. He identified one as a 
bank statement that revealed an account number and balance, 
which had been submitted by the parent of a student in order 
to prove the child's residency in North Bergen. Gillman 
described a second document as an appointment schedule for 
the school psychiatrist that revealed the names of students 
being treated by the psychiatrist, and a reference to one 
student's [***19]  medication. He identified a third document 
taken by defendant as a consent form, signed by a student's 
parent, by which the parent agreed to the release of 
information to secure Medicaid reimbursement for special 
education services. Gillman identified two other documents as 
letters from parents of students receiving services and testified 
about the private information in the letters concerning the 
students, their families and the services that they received. 
With respect to each example, Gillman stated that defendant 
was not permitted to have the document outside the scope of 
her employment. Gillman generally described  [**1176]  the 
Board policies barring employees from disclosing confidential 
documents, but the State did not present those policies in 
written form to the grand jury.

At the close of his examination of Gillman, the prosecutor 

2 The record does not reveal what prompted counsel for the Board to 
request that defendant's counsel produce the documents.
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asked the grand jurors whether they had questions for the 
witness. A grand juror asked, "[w]hen did she take out these 
documents? What's she going to do with them? The 
documents, what she do with them?" The prosecutor replied 
that he did not believe that Gillman could "speculate as to 
what [defendant] was going to do with the actual documents." 
Later in the proceeding, [***20]  as the prosecutor discussed 
the elements of the offenses of official misconduct and theft, a 
grand juror interposed a question: "[w]hat --  [*52]  I'm just 
curious. I thought I heard someone either say that she was 
going to sue the Board." The prosecutor replied, "[y]es, 
ma'am." The grand juror stated, "[b]ut how is that relevant -- 
or was she -- I was just wanting to see how it was --." 
Following an off-the-record discussion among the grand 
jurors, the prosecutor stated, "I believe you answered your 
own question."

The grand jury returned a two-count indictment, charging 
defendant with second-degree official misconduct, N.J.S.A. 
2C:30-2(a), and third-degree theft by unlawful taking of 
public documents, N.J.S.A. 2C:20-3(a) and N.J.S.A. 2C:20-
2(b)(2)(g). On an unspecified date following her indictment, 
defendant voluntarily dismissed her employment 
discrimination action. On appeal, defendant's counsel 
represented that defendant dismissed the discrimination action 
because the attorney representing her in that action did not 
want to proceed with it.

Defendant moved to dismiss the indictment. She contended 
that her removal of documents from the Board's files for use 
in her employment discrimination claim was sanctioned by 
this Court's decision in Quinlan [***21] , and that a decision 
upholding the indictment would chill the pursuit of 
discrimination claims. The State argued that Quinlan was 
irrelevant to a criminal prosecution, that the indictment was 
not manifestly deficient or palpably defective, and that the 
State had not failed to present exculpatory evidence that 
squarely refuted an element of either of the charged offenses.

The trial court denied the motion to dismiss the indictment. It 
reasoned that defendant had served as a fiduciary for the 
public in her handling of student documents, and that the 
State had presented a prima facie showing as to the elements 
of each offense. Although the trial court stated that it 
considered defendant's reliance on Quinlan to be misplaced, it 
nonetheless analyzed the indictment in accordance with the 
standard set forth in that decision and found that defendant's 
collection of the documents was not excused by that standard.

 [*53]  An Appellate Division panel granted defendant's 
motion for leave to appeal. The panel affirmed the trial court's 
denial of defendant's motion to dismiss the indictment. State 
v. Saavedra, 433 N.J. Super. 501, 507, 81 A.3d 693 

(App.Div.2013). It agreed with the trial court that the State 
presented sufficient evidence to the grand jury to establish a 
prima [***22]  facie case with respect to the elements of 
official misconduct and theft. Id. at 507-08, 81 A.3d 693. The 
panel rejected plaintiff's argument that the State had an 
obligation to present exculpatory evidence regarding 
defendant's intent to use the documents in her civil suit, 
reasoning that evidence about that lawsuit would not be 
clearly exculpatory in the criminal case. Id. at 522-24, 81 
A.3d 693. Noting that the disputed student records contained 
no "smoking gun" evidence against the Board, the Appellate 
Division panel stated that Board documents  [**1177]  could 
have been obtained through normal discovery procedures. Id. 
at 526-27, 81 A.3d 693. The panel rejected defendant's 
argument that was premised on Quinlan, reasoning that the 
standard of Quinlan is limited to civil cases. Id. at 507-08, 
516, 81 A.3d 693. It noted that defendant may assert, before 
the petit jury at trial, her claim that she had made an "honest 
error" and that she had a claim of right to the documents. Id. 
at 520-21, 81 A.3d 693.

One member of the Appellate Division panel dissented, 
reasoning that defendant's taking of the documents was 
protected activity under the LAD, CEPA, and Quinlan. Id. at 
531, 81 A.3d 693 (Simonelli, J.A.D., dissenting). The 
dissenting judge opined that, as applied to this case, the 
official misconduct and theft statutes failed to put a 
reasonable [***23]  person on notice that an employee's 
collection of documents from her employer for use in 
discrimination litigation could subject the employee to 
criminal prosecution, and that in light of Quinlan, defendant's 
indictment violated standards of fundamental fairness. Id. at 
535-36, 81 A.3d 693.

We granted defendant's motion for leave to appeal. 217 N.J. 
289, 88 A.3d 187 (2014). We also entered a stay of 
defendant's trial pending resolution of her appeal.

 [*54]  II.

Defendant urges the Court to reverse the Appellate Division 
panel's judgment and dismiss the indictment. Defendant 
argues that the State failed to present a prima facie case to the 
grand jury. She contends that the panel's decision contravenes 
the anti-discrimination policies of the LAD, CEPA, and the 
Court's decision in Quinlan, and that it authorizes employers 
to circumvent the Quinlan balancing test by reporting an 
employee's collection of documents as a theft to a prosecutor. 
Finally, defendant asserts that the official misconduct and 
theft statutes are constitutionally infirm as applied to her case 
because they violate due process and fundamental fairness 
standards, and because they are too vague to give a reasonable 
person notice as to the conduct that the laws prohibit.
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The State argues [***24]  that the Appellate Division panel 
properly resolved the issues before it. Noting that defendant 
does not challenge the adequacy of the evidence presented to 
the grand jury on the charge of theft, the State contends that it 
presented sufficient evidence to support the grand jury's 
return of an indictment on both charges. It asserts that the 
balancing test of Quinlan is inapplicable to criminal cases and 
that even under that test, defendant has failed to demonstrate 
that the documents taken were relevant to her civil case. The 
State disputes defendant's contention that the official 
misconduct and theft statutes violate fundamental fairness and 
vagueness standards as applied to this case, arguing that it is 
not inherently unfair to prosecute a public employee for the 
wholesale removal of confidential documents from her 
employer's files, and that a person of ordinary intelligence is 
on notice that such conduct is unlawful.

Amicus curiae National Employment Lawyers 
Association/New Jersey (NELA) argues that the Appellate 
Division's decision has a chilling effect on whistleblowers, as 
well as their attorneys, who could be exposed to charges of 
receiving stolen property. NELA contends that [***25]  the 
panel's decision undermines the policies of the LAD and 
CEPA. It argues that the official misconduct and theft  [*55]  
by unlawful taking statutes violate due process norms and are 
unconstitutionally vague.

Appearing as amicus curiae, the Board supports the State's 
argument that Quinlan is irrelevant to this case. It 
characterizes  [**1178]  the records at issue in this case as 
uniquely entitled to protection from theft, by virtue of the 
strict confidentiality provisions of FERPA and its New Jersey 
counterpart. The Board argues that defendant violated its 
internal confidentiality policies, which restrict employees' 
access to and use of student records.

Amicus curiae New Jersey School Boards Association 
(NJSBA) similarly relies on the special status of student 
records under FERPA and analogous state laws. NJSBA 
submits that federal and state laws protect the privacy of 
students provided with services under the Individuals with 
Disabilities Education Act. See 20 U.S.C.A. § 1417(c). 
NJSBA identifies sensitive information that is included in 
student records, particularly the records of students receiving 
special services, and argues that the removal of such records 
from the Board's files imperiled federal funding on [***26]  
which the North Bergen schools rely.

Amicus curiae Attorney General of New Jersey addresses 
defendant's constitutional arguments. The Attorney General 
contends that New Jersey's official misconduct and theft 
statutes are not unconstitutionally vague and that the LAD, 
CEPA, and this Court's decision in Quinlan do not justify or 

condone the appropriation of employer documents for use in 
anti-discrimination litigation. The Attorney General argues 
that, at most, Quinlan may provide to defendant a claim of 
right or other justification defense at trial.

III.

HN1 The trial court's decision denying defendant's motion to 
dismiss her indictment is reviewed for abuse of discretion. 
State v. Hogan, 144 N.J. 216, 229, 676 A.2d 533 (1996) 
(citing State v. Weleck, 10 N.J. 355, 364, 91 A.2d 751 (1952)). 
"A trial court's exercise of this discretionary power will not be 
disturbed on  [*56]  appeal 'unless it has been clearly abused.'" 
State v. Warmbrun, 277 N.J. Super. 51, 60, 648 A.2d 1153 
(App.Div.1994) (quoting Weleck, supra, 10 N.J. at 364, 91 
A.2d 751), certif. denied, 140 N.J. 277, 658 A.2d 300 (1995). 
Accordingly, we first consider whether the trial court properly 
exercised its discretion when it held that the State presented a 
prima facie showing on the elements of the official 
misconduct and theft offenses charged and that the State did 
not withhold from the grand jury exculpatory evidence that it 
had a duty to present.

A.

HN2 The grand jury determination under [***27]  review 
serves a crucial function in our criminal justice system. The 
New Jersey Constitution guarantees that a defendant will not 
be compelled to stand trial unless the State has presented the 
matter to a grand jury and the grand jury has returned an 
indictment. State v. Morrison, 188 N.J. 2, 12, 902 A.2d 860 
(2006) (citing N.J. Const. art. I, ¶ 8)). The grand jury "is an 
accusative rather than an adjudicative body," whose task is to 
"'assess whether there is adequate basis for bringing a 
criminal charge.'" Hogan, supra, 144 N.J. at 229-30, 676 A.2d 
533 (quoting United States v. Williams, 504 U.S. 36, 51, 112 
S. Ct. 1735, 1744, 118 L. Ed. 2d 352, 368 (1992)). "To fulfill 
its 'constitutional role of standing between citizens and the 
State,' the grand jury is asked to determine whether 'a basis 
exists for subjecting the accused to a trial.'" Id. at 227, 676 
A.2d 533 (quoting State v. Del Fino, 100 N.J. 154, 164, 495 
A.2d 60 (1985); Trap Rock Indus., Inc. v. Kohl, 59 N.J. 471, 
487, 284 A.2d 161 (1971), cert. denied, 405 U.S. 1065, 92 S. 
Ct. 1500, 31 L. Ed. 2d 796 (1972)). "The absence of any 
evidence to support the charges would render the indictment 
'palpably defective' and subject to dismissal." Morrison, 
supra, 188 N.J. at 12, 902  [**1179]  A.2d 860 (citing Hogan, 
supra, 144 N.J. at 228-29, 676 A.2d 533).

HN3 A trial court deciding a motion to dismiss an indictment 
determines "whether, viewing the evidence and the rational 
inferences drawn from that evidence in the light most 
favorable to the  [*57]  State, a grand jury could reasonably 
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believe that a crime occurred and that the defendant 
committed it." Id. at 13, 902 A.2d 860 (citing State v. Reyes, 
50 N.J. 454, 459, 236 A.2d 385 (1967)). A court "should not 
disturb an indictment if there is some evidence establishing 
each [***28]  element of the crime to make out a prima facie 
case." Id. at 12, 902 A.2d 860 (citing Hogan, supra, 144 N.J. 
at 236, 676 A.2d 533; State v. Vasky, 218 N.J. Super. 487, 
491, 528 A.2d 61 (App.Div.1987)).

Our inquiry in this appeal is thus a narrow one. With the 
evidence and the rational inferences from that evidence 
viewed in the light most favorable to the State, we determine 
whether the trial court abused its discretion when it found that 
the State presented evidence sufficient to establish a prima 
facie case on the elements of the relevant offenses, and that it 
did not withhold exculpatory evidence from the grand jury or 
fail to present to the grand jury a defense of justification that 
should have been presented.

B.

The first offense for which defendant was indicted is official 
misconduct. N.J.S.A. 2C:30-2. The statute provides:

HN4 A public servant is guilty of official misconduct 
when, with purpose to obtain a benefit for himself or 
another or to injure or to deprive another of a benefit:

a. He commits an act relating to his office but 
constituting an unauthorized exercise of his official 
functions, knowing that such act is unauthorized or 
he is committing such act in an unauthorized 
manner; or

b. He knowingly refrains from performing a duty 
which is imposed upon him by law or is clearly 
inherent in the nature of his office.

 [***29] [N.J.S.A. 2C:30-2.]

HN5 New Jersey's official misconduct statute, enacted as part 
of the Code of Criminal Justice (Code) in 1979, is based on a 
New York statute, and was intended "'to consolidate the law 
as to malfeasance [subsection (a)] and non-feasance 
[subsection (b)] by public servants.'" State v. Hinds, 143 N.J. 
540, 545, 674 A.2d 161 (1996) (quoting Cannel, New Jersey 
Criminal Code Annotated, comment 1 on N.J.S.A. 2C:30-2 
(1996-1997)).

 [*58]  The State alleged before the grand jury that defendant 
violated subsection (a) of the official misconduct statute. 

N.J.S.A. 2C:30-2(a).3 To establish a prima facie case with 
respect to that offense, the State was required to present 
evidence that: (1) defendant was a "public servant" within the 
meaning of the statute (2) who, with the purpose to obtain a 
benefit or deprive another of a benefit, (3) committed an act 
relating to but constituting an unauthorized exercise of her 
office, (4) knowing that such act was unauthorized or that she 
was committing such act in an unauthorized manner. State v. 
Thompson, 402 N.J. Super. 177, 191-92, 953 A.2d 491 
(App.Div.2008) (citing State v. Bullock, 136 N.J. 149, 153, 
642 A.2d 397 (1994); State v. Schenkolewski, 301 N.J. Super. 
115, 143,  [**1180]  693 A.2d 1173 (App.Div.), certif. denied, 
151 N.J. 77, 697 A.2d 549 (1997)); see also Hinds, supra, 143 
N.J. at 545, 674 A.2d 161 (observing commentary of New 
Jersey Criminal Law Revision Commission as to elements of 
subsection (a) (quoting Cannel, supra, comment 2 to N.J.S.A. 
2C:30-2)).

HN6 The Legislature broadly defined a "public servant" as 
"any officer or employee of government, including legislators 
and judges, and any person participating as juror, advisor, 
consultant or otherwise, in performing a governmental 
function, but the term does not include witnesses." N.J.S.A. 
2C:27-1(g). Construing that expansive statutory language, our 
courts have applied N.J.S.A. 2C:30-2 to defendants serving in 
a range of official roles, including administrative positions. 
See, e.g., State v. Perez, 185 N.J. 204, 205-07, 883 A.2d 367 
(2005) (holding head clerk at motor vehicle agency is "public 
servant" notwithstanding her employer's status as private 
company managing agency under contract with State); 
Bullock, supra, 136 N.J. at 156, 642 A.2d 397 (holding police 
officer who was suspended from duty is "public servant"); 
 [*59]  State v. Parker, 124 N.J. 628, 641, 592 A.2d 228 
(1991) (holding teacher is "public servant"); State v. Quezada, 
402 N.J. Super. 277, 283-84, 953 A.2d 1206 (App.Div.2008) 
(finding that volunteer firefighter is "public servant" in setting 
of case).

With respect to that first element of the offense of official 
misconduct under N.J.S.A. 2C:30-2(a), the State presented 
evidence of defendant's employment by the Board as a clerk, 
first in the payroll department and then supporting the Special 
Services Division [***31]  of the Board. Defendant does not 
dispute that she is an "officer or employee of government" as 
defined in N.J.S.A. 2C:27-1(g). She argues, instead, that only 

3 Official misconduct is a second-degree crime unless the value of 
the benefit obtained or deprived is "$200 or less," in which [***30]  
case it is a third-degree crime. N.J.S.A. 2C:30-2; State v. Phelps, 187 
N.J. Super. 364, 373, 454 A.2d 908 (App.Div.1983), aff'd, 96 N.J. 
500, 476 A.2d 1199 (1984). Defendant was indicted for official 
misconduct in the second degree.

222 N.J. 39, *57; 117 A.3d 1169, **1179; 2015 N.J. LEXIS 641, ***27



Page 12 of 22

Gregory Green

employees who exercise public authority should be subject to 
prosecution for official misconduct. However, neither the 
statutory text nor our case law supports this narrow view of 
the "public servant" element of the offense. See N.J.S.A. 
2C:30-2(a); N.J.S.A. 2C:27-1(g); Perez, supra, 185 N.J. at 
206, 883 A.2d 367 (noting broad definition of "public servant" 
in official misconduct statute); see also Quezada, supra, 402 
N.J. Super. at 283-84, 953 A.2d 1206 (finding element proven 
when defendant served governmental function). In this case, 
the State presented to the grand jury a prima facie showing 
with respect to the first element of the offense of official 
misconduct.

Next, the State had the burden to present to the grand jury a 
prima facie showing that defendant acted "with purpose to 
obtain a benefit for himself or another or to injure or deprive 
another of a benefit" as an element of an official misconduct 
offense under N.J.S.A. 2C:30-2. The Legislature defined a 
"benefit" as "gain or advantage, or anything regarded by the 
beneficiary as gain or advantage." N.J.S.A. 2C:27-1(a). That 
definition includes pecuniary benefit, defined as a "benefit in 
the form of money, property, [***32]  commercial interests or 
anything else the primary significance of which is economic 
gain." N.J.S.A. 2C:27-1(f). It has also been held to encompass 
a variety of non-pecuniary benefits. See, e.g., Parker, supra, 
124 N.J. at 641, 592 A.2d 228 (holding defendant's personal 
gratification derived from exposing students to sexually  [*60]  
explicit material and discussion is benefit); State v. Stevens, 
115 N.J. 289, 306-07, 558 A.2d 833 (1989) (holding illegal 
strip search to satisfy sexual desire is benefit); Quezada, 
supra, 402 N.J. Super. at 285, 953 A.2d 1206 (holding "joy of 
responding to fires as a volunteer firefighter" is benefit).

Before the grand jury, the State presented evidence that 
defendant removed documents from the Board's files in order 
to use them in her discrimination litigation  [**1181]  against 
the Board. Gillman testified that some of the documents 
removed from the Board's files were its originals and that the 
Board was potentially exposed to sanctions under federal and 
state privacy laws by virtue of her conduct. Defendant 
contends that the purpose of her conduct was nothing more 
than to proceed with her lawsuit and that the State presented 
no evidence that she actually derived a financial benefit or 
personal gratification from her conduct.

HN7 The official misconduct statute does not require that the 
defendant actually gain a benefit. It merely requires [***33]  
that he or she act "with purpose to obtain a benefit for 
himself" or herself, whether or not that purpose was 
ultimately achieved. SeeN.J.S.A. 2C:30-2; see also ibid. 
(referring in grading provision to "benefit obtained or sought 
to be obtained"). If, as the State and defendant agree, 
defendant took her employer's documents for use in her 

employment discrimination claims, the trial court properly 
concluded that she acted with a "purpose" to "obtain a 
benefit" for herself. Ibid. Thus, considering the evidence and 
the rational inferences from that evidence in the light most 
favorable to the State, the State has presented a prima facie 
showing with respect to the second element of official 
misconduct.

Third, the State was required to present prima facie evidence 
that the defendant has committed "an act relating to [her] 
office but constituting an unauthorized exercise of [her] 
official functions." N.J.S.A. 2C:30-2(a). That standard 
distinguishes between conduct that relates to the public 
servant's office and a public servant's purely private 
misconduct. See Hinds, supra, 143 N.J. at 549, 674 A.2d 161 
(observing "not every offense committed  [*61]  by a public 
official involves official misconduct"). For example, this 
Court has noted that an act "sufficiently [***34]  relates" to 
law enforcement officers' public office when they "commit an 
act of malfeasance because of the office they hold or because 
of the opportunity afforded by that office . . . ." Bullock, 
supra, 136 N.J. at 157, 642 A.2d 397; see also State v. Kueny, 
411 N.J. Super. 392, 407-08, 986 A.2d 703 (App.Div.2010) 
(holding "misconduct must somehow relate to the 
wrongdoer's public office" and off-duty officer's illegal use of 
another's ATM card "does not constitute misconduct in 
office").

Addressing that element, Gillman testified that the documents 
taken originated in the Board's files and were obtained by 
defendant through her employment. He also told the grand 
jury that the documents contained highly confidential and 
private information about students, that defendant was not 
given permission to have them in her personal possession, and 
that defendant's conduct violated the Board's confidentiality 
policies. That testimony gave rise to a prima facie showing 
that defendant's conduct directly related to her public 
employment, and that the manner in which she allegedly 
handled the Board's documents was unauthorized by her 
employer.

Finally, the State was required to present a prima facie 
showing that defendant knew "that such act [was] 
unauthorized or [she was] committing such act in an 
unauthorized way." [***35]  N.J.S.A. 2C:30-2(a). HN8 As this 
Court noted, the New Jersey Criminal Law Revision 
Commission envisioned that "'the public servant must know 
that such act is unauthorized . . . because it is declared to be 
such by statute, ordinance, rule, regulation or otherwise.'" 
Hinds, supra, 143 N.J. at 545, 674 A.2d 161 (quoting Cannel, 
supra, comment 2 on N.J.S.A. 2C:30-2). In that regard, 
Gillman testified that by virtue of the Board's internal 
confidentiality policies, employees are trained and informed 
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that the documents at issue are highly confidential and must 
not be tampered with. His testimony and the  [**1182]  
rational inferences from that testimony, viewed in the light 
most favorable to the State, serves as a prima facie  [*62]  
showing on this final element of the offense of official 
misconduct. Thus, the State met its burden to present prima 
facie evidence on all four of the elements of official 
misconduct in violation of N.J.S.A. 2C:30-2(a).

N.J.S.A. 2C:20-3(a) defines the second offense in the 
indictment returned by the grand jury, theft by unlawful 
taking of movable property: "A person is guilty of theft if he 
unlawfully takes, or exercises unlawful control over, movable 
property of another with purpose to deprive him thereof." The 
offense of theft "constitutes a crime of the third degree if . 
. [***36]  . [i]t is of a public record, writing or instrument kept, 
filed or deposited according to law with or in the keeping of 
any public office or public servant." N.J.S.A. 2C:20-
2(b)(2)(g). Pursuant to that provision, defendant was indicted 
for theft in the third degree.

Gillman testified that defendant collected several hundred 
confidential records from her employer, in contravention of 
the employer's policy. The State, therefore, presented a prima 
facie case regarding the element of the offense that defendant 
"unlawfully takes, or exercises unlawful control over, 
movable property of another." N.J.S.A. 2C:20-3(a). Moreover, 
Gillman told the grand jury that a significant portion of those 
documents were the Board's "original" copies. Gillman 
explained that some of the documents that he characterized as 
"originals" bore "an ink signature," and others were 
photocopies that served as the Board's sole file copy, the 
removal of which left the Board without the document in its 
files. Thus, the State presented prima facie evidence that 
defendant took the documents "with purpose to deprive" the 
Board of them. Finally, the State presented evidence that the 
documents constituted "public record[s], writing[s] or 
instrument[s] kept . . . according to law with or [***37]  in the 
keeping of any public office or public servant," thus satisfying 
the "public record" element of N.J.S.A. 2C:20-3 for the third-
degree offense.

Accordingly, we concur with the trial court and the Appellate 
Division that the State met its burden of presenting a prima 
facie  [*63]  case with respect to each element of both offenses 
for which the grand jury indicted defendant.

C.

We also consider whether the trial court abused its discretion 
when it decided that the State did not withhold from the grand 
jury clearly exculpatory evidence that would negate 
defendant's guilt as to one or both offenses, see Hogan, supra, 

144 N.J. at 237, 676 A.2d 533, and whether the State properly 
did not charge the grand jury as to a defense, see State v. John 
Hogan, 336 N.J. Super. 319, 341-42, 764 A.2d 1012 
(App.Div.), certif. denied, 167 N.J. 635, 772 A.2d 937 (2001).

HN9 The prosecutor's duty to present exculpatory evidence to 
a grand jury is very closely circumscribed. The State is 
required to present such evidence "in the rare case in which . . 
. evidence . . . both directly negates the guilt of the accused 
and is clearly exculpatory;" the evidence must "squarely 
refute[] an element of the crime." Hogan, supra, 144 N.J. at 
237, 676 A.2d 533 (emphasis in original). "[T]he prosecutor 
need not construct a case for the accused or search for 
evidence that would exculpate the accused." Id. at 238, 676 
A.2d 533. It is "[o]nly when the prosecuting [***38]  attorney 
has actual knowledge of clearly exculpatory evidence that 
directly negates guilt must such evidence be presented to the 
grand jury." Ibid. As the Court observed:

 [**1183]  Ascertaining the exculpatory value of evidence 
at such an early stage of the proceedings can be difficult, 
see, e.g., Wayne R. L[a]Fave and Jerold H. Israel, 
Criminal Procedure § 15.4(d), at 318 (1984), and courts 
should act with substantial caution before concluding 
that a prosecutor's decision in that regard was erroneous. 
We emphasize that only in the exceptional case will a 
prosecutor's failure to present exculpatory evidence to a 
grand jury constitute grounds for challenging an 
indictment.

[Id. at 238-39, 676 A.2d 533.]

In this case, defendant contends that the State improperly 
withheld from the grand jury evidence that she collected her 
employer's documents for purposes of her employment 
discrimination case. Although defendant's civil litigation was 
not emphasized  [*64]  in the presentation to the grand jury, 
Gillman testified that defendant had an "outstanding" lawsuit 
against the Board, and that he learned about the disputed 
documents after they were provided by defendant's attorney to 
the Board's counsel in that lawsuit. The prosecutor had no 
obligation to [***39]  suggest to the grand jury that defendant 
thought that because she maintained an employment 
discrimination claim, her conduct was sanctioned by law.4 
Neither official misconduct nor theft by unlawful taking 
includes an element that would be "squarely refuted" by proof 

4 Although defendant cited Quinlan in her motion to dismiss her 
indictment before the trial court and on appeal, the record contains 
no assertion on her behalf that when she took the documents from 
her employer, she understood Quinlan to authorize her conduct. 
Indeed, it is unclear whether defendant collected the documents from 
the Board before or after this Court decided Quinlan.
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that defendant intended to use the documents to support her 
employment discrimination claim. This is not the 
"exceptional" case in which clearly exculpatory evidence was 
known to the prosecutor and improperly withheld. See Hogan, 
144 N.J. at 238-39, 676 A.2d 533.

Our dissenting colleague concurs with our conclusion that the 
prosecutor did not withhold exculpatory evidence in violation 
of Hogan, supra, 144 N.J. at 238-39, 676 A.2d 533, but 
contends instead that "[b]y suppressing a grand juror's 
legitimate questions and rationing the evidence, the 
prosecutor allowed a distorted picture of Saavedra's motives." 
Post at 82, 117 A.3d at 1193. We agree with the 
Appellate [***40]  Division that the grand jury was not misled 
by the prosecutor's response to one juror's inquiry about 
defendant's employment discrimination case. The prosecutor 
did not block the grand juror's questions, but cautioned his 
witness, who had already provided the grand jury with the 
limited information available to him about the nexus between 
the documents and defendant's lawsuit, from speculating 
about defendant's motive.

The grand juror's initial questions -- when defendant took the 
documents, and what she was going to do with them -- were 
posed to the State's sole witness, Board attorney Gillman. 
There is no  [*65]  indication that Gillman had information 
about the timing of defendant's removal of the documents, the 
subject of the first question. As to the grand juror's second 
question -- what defendant intended to do with the documents 
-- the grand jury was directly informed about the relationship 
between defendant's litigation and the documents at issue. 
When the grand juror asked his or her question, Gillman had 
already testified that defendant had sued the Board, and that 
"there is a lawsuit outstanding." Gilman added that he learned 
about the documents after they were produced to the 
Board's [***41]  counsel in the discovery phase of defendant's 
lawsuit. Indeed, a subsequent  [**1184]  question by a grand 
juror, who noted the testimony that defendant had sued the 
Board and asked how that testimony was relevant, confirms 
that juror's awareness that defendant had a civil claim. In 
short, contrary to the dissent's contention, the nexus between 
defendant's civil litigation and the documents was disclosed to 
the grand jury.

It would have been the better practice for the prosecutor to 
direct Gillman to reiterate his testimony that the documents 
had been produced in defendant's employment discrimination 
action in order to emphasize the connection between the 
documents and defendant's lawsuit. However, the prosecutor 
was correct to caution Gillman not to speculate on defendant's 
intent. We cannot conclude on this record that the State's 
handling of the grand juror's inquiry was misleading or 
otherwise improper.

Moreover, contrary to the contention of our dissenting 
colleague, the State was not obligated to charge the grand jury 
regarding the legal standard that governed a potential defense 
based on justification. The Appellate Division, in John 
Hogan, supra, correctly observed that HN10 "a 
prosecutor's [***42]  obligation to instruct the grand jury on 
possible defenses is a corollary to his responsibility to present 
exculpatory evidence." 336 N.J. Super. at 341, 764 A.2d 
1012. However, the panel further opined:

By its very nature, the grand jury does not consider a full 
and complete adversarial presentation, "and the 
instructions are not made after consideration [and with 
the benefit] of the views of the defense." State v. 
Schmidt, 213 N.J. Super. 576, 584 [517 A.2d 1226] 
(App.Div.1986), rev'd on other grounds, 110 N.J. 258 
[540 A.2d 1256] (1988). We do not believe that the 
prosecutor has the obligation on his own  [*66]  
meticulously to sift through the entire record of 
investigative files to see if some combination of facts 
and inferences might rationally sustain a defense of 
justification. Cf. State v. Choice, 98 N.J. 295, 299 [486 
A.2d 833] (1985).

[Id. at 343, 764 A.2d 1012 (alterations in original).]

Consequently, "it is only when the facts known to the 
prosecutor clearly indicate or clearly establish the 
appropriateness of an instruction that the duty of the 
prosecution arises." Id. at 343-44, 764 A.2d 1012 (citing 
Choice, supra, 98 N.J. at 299, 486 A.2d 833; State v. Bell, 60 
Haw. 241, 589 P.2d 517, 518 (Haw. 1978), rev'd on other 
grounds, State v. Chong, 86 Haw. 282, 949 P.d 122 (Haw. 
1997)); see also Pressler & Verniero, Current N.J. Court 
Rules, comment 3.4.2. to R. 3:10-2 (2015).

The principle stated by the Appellate Division in John Hogan 
applies here. In her motion to dismiss the indictment, 
defendant presented [***43]  no facts that clearly warranted an 
instruction on the issue of justification. She argued only that 
she removed the documents for a lawful use sanctioned by 
Quinlan -- the prosecution of her civil lawsuit. There is 
nothing in the record of the grand jury proceeding, or in the 
record before this Court, that suggests that defendant was 
motivated by Quinlan when she took the Board's documents 
from its premises. Indeed, it is unclear that Quinlan had even 
been decided when defendant's alleged misconduct took 
place. Moreover, notwithstanding the fact that defendant's 
lawsuit was focused on her compensation and working 
conditions, she allegedly removed confidential student 
records from the Board's files. The prosecutor had no duty to 
present to the grand jury a charge of justification based on 
Quinlan.
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In sum, we agree with the Appellate Division that the trial 
court did not abuse its discretion when it concluded that the 
State met its burden in the presentation of  [**1185]  evidence 
to the grand jury, that the State did not withhold clearly 
exculpatory evidence from the grand jury, and that the State 
did not fail to charge the grand jury as to a justification 
defense.

IV.

We next consider defendant's [***44]  constitutional and 
public policy arguments. Defendant contends that the trial 
court's denial  [*67]  of her motion to dismiss her indictment 
violates principles of due process in two respects: her 
prosecution contravenes the doctrine of fundamental fairness, 
and as applied to her case, the official misconduct and theft by 
unlawful taking statutes are unconstitutionally vague. 
Defendant also contends that her indictment should be 
dismissed as inconsistent with New Jersey's public policy 
against employment discrimination.

A.

HN11 The doctrine of fundamental fairness "'serves to protect 
citizens generally against unjust and arbitrary governmental 
action, and specifically against governmental procedures that 
tend to operate arbitrarily.'" Doe v. Poritz, 142 N.J. 1, 108, 
662 A.2d 367 (1995) (emphasis in original) (quoting State v. 
Ramseur, 106 N.J. 123, 377, 524 A.2d 188 (1987) (Handler, 
J., dissenting)). This Court has described this doctrine as "'an 
integral part of due process'" that "'is often extrapolated from 
or implied in other constitutional guarantees.'" State v. Miller, 
216 N.J. 40, 71, 76 A.3d 1250 (2013) (quoting Oberhand v. 
Dir., Div. of Taxation, 193 N.J. 558, 578, 940 A.2d 1202 
(2008)); see also State v. Abbati, 99 N.J. 418, 429, 493 A.2d 
513 (1985) (explaining underpinnings of doctrine).

The doctrine is applied "'sparingly'" and only where the 
"interests involved are especially compelling"; if a defendant 
would be subject "'to oppression, harassment, or egregious 
deprivation,'" [***45]  it is be applied. Doe, supra, 142 N.J. at 
108, 662 A.2d 367 (quoting State v. Yoskowitz, 116 N.J. 679, 
712, 563 A.2d 1 (1989) (Garibaldi, J., concurring and 
dissenting)). It can be applied "at various stages of the 
criminal justice process even when such procedures were not 
constitutionally compelled." Ibid. (citations omitted).5 The 

5 Our courts have occasionally applied the doctrine of fundamental 
fairness to dismiss an indictment, typically in settings in which the 
indictment follows multiple mistrials or the State attempts to 
prosecute a defendant several times for the same conduct. See, e.g., 
Abbati, supra, 99 N.J. at 435, 493 A.2d 513; State v. Simmons, 331 
N.J. Super. 512, 522-24, 752 A.2d 724 (App.Div.2000); State v. 

doctrine's "primary considerations should be  [*68]  fairness 
and fulfillment of reasonable expectations in the light of the 
constitutional and common law goals." Yoskowitz, supra, 116 
N.J. at 706, 563 A.2d 1 (emphasis omitted) (quoting State v. 
Currie, 41 N.J. 531, 539, 197 A.2d 678 (1964)).

Defendant's as-applied vagueness challenge to the official 
misconduct and theft by unlawful taking statutes requires the 
Court to determine whether either statute fails "to give 
[defendant] 'fair warning' that his or her conduct is 
prohibited." Jenkins v. N.J. Dep't of Corr., 412 N.J. Super. 
243, 257, 989 A.2d 854 (App.Div.2010); see also State v. Lisa, 
391 N.J. Super. 556, 578, 919 A.2d 145 (App.Div.2007), aff'd, 
194 N.J. 409, 412, 945 A.2d 690 (2008). HN12 "Vagueness 'is 
essentially a procedural due process concept grounded in 
notions of fair play." State v. Lee, 96 N.J. 156, 165, 475 A.2d 
31 (1984) (quoting State v. Lashinsky, 81 N.J. 1, 17, 404 A.2d 
1121 (1979)). Here, relying on the opinion of the dissenting 
Appellate Division judge, defendant argues  [**1186]  that, 
although the official [***46]  misconduct and theft by 
unlawful taking statutes are constitutionally precise in other 
settings, those statutes are impermissibly vague in her case 
because they conflict with the anti-discrimination policies 
promoted by Quinlan. See Saavedra, supra, 433 N.J. Super. 
at 536-37, 81 A.3d 693 (Simonelli, J., dissenting).

Defendant's public policy argument substantially restates her 
constitutional contentions. She contends that her indictment 
should be dismissed as a matter of public policy because in 
Quinlan, this Court "legalized the right of employees to take 
confidential documents as a protective measure under the Law 
Against Discrimination." She and NELA argue that her 
prosecution chills the assertion of LAD and CEPA claims.

 [*69]  Defendant's constitutional and policy arguments are 
thus founded upon her interpretation of this Court's decision 
in Quinlan. To defendant, Quinlan stands for the proposition 
that an employee has a legally recognized right to take 
confidential employer documents for use in employment 
discrimination litigation, and, accordingly, criminal 
prosecution for that act is barred by due process principles 
and public policy. 

B.

Given her invocation of her employment discrimination 
lawsuit and this Court's opinion in Quinlan in support [***47]  
of her constitutional and public policy arguments, defendant's 
civil lawsuit is a pivotal issue in her criminal appeal.

Had she chosen to invoke it, the discovery process prescribed 

Dunns, 266 N.J. Super. 349, 378-79, 629 A.2d 922 (App.Div.), certif. 
denied, 134 N.J. 567, 636 A.2d 524 (1993).
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by our court rules would have afforded to defendant a fair 
opportunity to seek documents in support of her case. In her 
employment discrimination litigation, defendant was 
permitted HN13 "discovery regarding any matter, not 
privileged, which is relevant to the subject matter involved in 
[her] pending action, whether it relates to the claim or defense 
of the party seeking discovery or to the claim or defense of 
any other party." R. 4:10-2(a). That rule exists to "advance 
'the public policies of expeditious handling of cases, avoid[] 
stale evidence, and provid[e] uniformity, predictability and 
security in the conduct of litigation.'" Pressler & Verniero, 
supra, comment 1 on R. 4:10-2 (quoting Zaccardi v. Becker, 
88 N.J. 245, 252, 440 A.2d 1329 (1982)).

Even before filing her complaint, defendant had the right to 
file a verified petition seeking to "preserve any evidence or to 
inspect documents or property or copy documents pursuant to 
[Rule] 4:18-1"; upon an appropriate showing, a court order 
could have been entered compelling the Board to preserve 
evidence. R. 4:11-1(a), (c); see Gilleski v. Cmty. Med. Ctr., 
336 N.J. Super. 646, 655, 765 A.2d 1103 (App.Div.2001) 
(holding HN14 "any person desiring to preserve evidence 
prior [***48]  to institution of an action may seek such relief 
by verified petition pursuant to [Rule] 4:11-1(a)"). The rule 
 [*70]  is "intended for cases in which there exist[s] a genuine 
risk that testimony w[ill] be lost or evidence destroyed before 
suit c[an] be filed and in which an obstacle beyond the 
litigant's control prevents suit from being filed immediately." 
In re Hall ex rel. Hall, 147 N.J. 379, 385, 688 A.2d 81 (1997). 
Accordingly, had defendant been able to substantiate her 
contention that the Board might discard or destroy evidence 
before she filed suit, she could have obtained relief on an 
emergent basis.

After her complaint was filed, defendant had access to such 
discovery methods as demands for the production of 
documents, R. 4:18-1, interrogatories, R. 4:17-1 to -8, and 
deposition notices served upon organizations, R. 4:14-2, 
among many others. Had defendant's requests for discovery 
been unreasonably opposed, she could  [**1187]  have filed 
motions to compel discovery, obtain court-ordered production 
of documents and impose sanctions. See R. 4:23-1, -2, -5. 
HN15 In the event that a party is found to have committed 
spoliation of evidence, a range of sanctions is available under 
both our common law and Court Rules. See Jerista v. Murray, 
185 N.J. 175, 201-02, 883 A.2d 350 (2005); see also Pressler 
& Verniero, supra, comment 3 on R. 4:23-2 (explaining range 
of consequences for spoliation including discovery [***49]  
sanctions under Rule 4:23-2(b)).

Had defendant sought the documents at issue pursuant to our 
court rules, the Law Division judge handling her application 
would have been in a position to make two important 

determinations. First, the judge could have reviewed the 
discovery sought against the backdrop of the statutory and 
common law claims that defendant asserted and ascertained 
the relevance of that discovery to defendant's case. With a full 
record, which is unavailable on this appeal, the judge could 
have assessed the relevance of documents from the Board's 
student files to defendant's claims.

Second, student privacy concerns raised by the disclosure of 
the documents could have been addressed by a trial judge 
equipped to impose a range of available remedies. If, as the 
Board and  [*71]  NJSBA contend, the disclosure of the 
records at issue implicated the individual privacy rights of 
students and parents, violating federal and state privacy laws 
and imperiling the North Bergen schools' federal funding, the 
Law Division judge could have addressed those issues. The 
judge could have denied the proposed discovery, limited that 
discovery by redaction of private information, or imposed a 
protective order restricting [***50]  access to the documents. 
See R. 4:10-2, -3.

Thus, our court rules provided defendant the opportunity to 
obtain from the Board relevant documents in support of her 
civil claim, subject to procedural safeguards and judicial 
oversight.

C.

This Court's decision in Quinlan did not endorse self-help as 
an alternative to the legal process in employment 
discrimination litigation. Nor did Quinlan bar prosecutions 
arising from an employee's removal of documents from an 
employer's files for use in a discrimination case, or otherwise 
address any issue of criminal law. Instead, the Court analyzed 
one aspect of the substantive legal standard governing LAD 
retaliation claims under N.J.S.A. 10:5-12(d): whether an 
employee's conduct in taking documents from his or her 
employer for use in a discrimination claim -- and in using 
those documents in pursuit of that claim -- is protected 
activity for purposes of the employee's claim when the 
employer takes adverse employment action against the 
employee. See Quinlan, supra, 204 N.J. at 267-69, 8 A.3d 
209.

Quinlan arose from a discrimination claim asserted by a 
human resources executive, who contended that her employer 
discriminated against her on the basis of her gender. Id. at 
246-49, 8 A.3d 209. Without advising her attorney and in an 
alleged [***51]  violation of the employer's confidentiality 
policy, the plaintiff-employee reviewed and copied files, 
some containing other employees' personal and financial 
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information. Id. at 246-48, 8 A.3d  [*72]  209.6 Most of the 
documents were eventually produced in discovery to the 
defendant  [**1188]  employer. Id. at 248, 8 A.3d 209. 
Thereafter, the plaintiff-employee copied and supplied to her 
attorneys her supervisor's performance evaluation, and her 
counsel used that evaluation at the deposition of the 
supervisor. Ibid.

Quinlan's employer terminated her employment, and she 
amended her complaint to assert a retaliation claim under the 
LAD. Id. at 248-49, 8 A.3d 209. The trial court held that 
Quinlan could recover on her LAD retaliation claims if her 
employment was terminated because her counsel used the 
performance evaluation to prosecute her lawsuit, and a jury 
returned a verdict in her favor. Id. at 250-51, 8 A.3d 209. The 
Appellate Division reversed and remanded for a new trial. Id. 
at 255, 8 A.3d 209.

This Court reversed the judgment of the Appellate [***52]  
Division. The majority premised its holding on a portion of 
the LAD's anti-retaliation provision, which prohibits 
retaliation against a plaintiff because he or she "has . . . 
assisted in any proceeding" under the LAD. Id. at 258-60, 8 
A.3d 209 (citing N.J.S.A. 10:5-12(d)). It acknowledged an 
employee's duty to safeguard confidential information that he 
or she gains through the employment relationship and to 
refrain from sharing that information with third parties. Id. at 
260-61, 8 A.3d 209. It held, however, that the employer's 
interest must be balanced against the employee's right to be 
free from unlawful discrimination. Id. at 261, 8 A.3d 209.

In so holding, the Court expanded upon the standard set forth 
by a federal Court of Appeals applying Title VII, 42 U.S.C.A. 
§ 2000e-3(a), in Niswander v. Cincinnati Ins. Co., 529 F.3d 
714, 719-20 (6th Cir. 2008). Quinlan, supra, 204 N.J. at 267-
71, 8 A.3d 209. It adopted "a flexible, totality of the 
circumstances approach" for courts to consider in assessing an 
employee's conduct  [*73]  for purposes of his or her LAD 
retaliation claim. Id. at 269, 8 A.3d 209. Under that standard, 
a court evaluates a number of factors: how the employee 
gained "possession of, or access to, the document"; "what the 
employee did with the document"; "the nature and content of 
the particular document"; whether the employee violated "a 
clearly identified company policy on privacy or 
confidentiality"; [***53]  "the circumstances relating to the 
disclosure of the document"; "the strength of the employee's 

6 The Court's opinion in Quinlan cites no evidence that the plaintiff 
in that case removed her employer's original file documents. The 
documents taken by the plaintiff in that case were apparently 
photocopied, and the originals remained on the employer's premises. 
Id. at 248-49, 8 A.3d 209.

expressed reason for copying the document"; the broad 
remedial purposes of our laws against discrimination; and 
"the effect, if any, that either protecting the document or 
permitting it to be used will have upon the balance of 
employers' and employees' legitimate rights." Id. at 269-71, 8 
A.3d 209.

The Court acknowledged employers' concerns that by virtue 
of its holding, "employers will be powerless to discipline 
employees who take documents when they are not privileged 
to do so." Id. at 272, 8 A.3d 209. Dismissing those concerns, 
the Court cautioned:

On the contrary, employees may still be disciplined for 
that behavior and even under the best of circumstances, 
run the significant risk that the conduct in which they 
engage will not be found by a court to fall within the 
protection our test creates. The risk of self-help is high 
and the risk that a jury will reject a plaintiff's argument 
that he or she was fired for using the document, rather 
than for finding it and taking it in the first place, will 
serve as an important limitation upon any realization of 
the fears that the employers have expressed to the Court.

[Ibid.]

The Court reinstated [***54]  Quinlan's LAD retaliation 
verdict, and further held that the jury's award of punitive 
damages was supported  [**1189]  by the evidence. Id. at 273-
75, 8 A.3d 209.

Thus, the balancing test of Quinlan may be an important 
measure in cases involving the retaliation provision of the 
LAD, N.J.S.A. 10:5-12(d), when the employee's conduct in 
taking or using confidential documents allegedly provoked 
the employer to take retaliatory action. Id. at 269, 8 A.3d 209. 
The Court never suggested, however, that its ruling in 
Quinlan extends to any question of criminal law. It expressly 
recognized that "employers legitimately expect[] that they 
will not be required to tolerate acts  [*74]  amounting to self-
help or thievery." Id. at 245-46, 8 A.3d 209. In short, nothing 
in Quinlan states or implies that the anti-discrimination policy 
of the LAD immunizes from prosecution an employee who 
takes his or her employer's documents for use in a 
discrimination case.

Accordingly, the fundamental fairness doctrine, premised 
upon the reasonable expectations of those who are subject to 
the law with respect to the legality of their conduct, cannot 
render the official misconduct and theft by unlawful taking 
statutes unconstitutional as applied to defendant. Nor are 
those laws unconstitutionally vague as they [***55]  pertain to 
defendant. Each statute defines the conduct that it proscribes 
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and provides ample notice of its terms. We concur with the 
Appellate Division majority that, as applied in this case, the 
official misconduct and theft by unlawful taking statutes meet 
due process standards.

Finally, defendant's indictment is not defective on the ground 
that it violates public policy. HN16 New Jersey has long-
expressed a strong public policy against discrimination. 
Lehmann v. Toys 'R' Us, Inc., 132 N.J. 587, 600, 626 A.2d 445 
(1993) (citing Fuchilla v. Layman, 109 N.J. 319, 335, 537 
A.2d 652, cert. denied, 488 U.S. 826, 109 S. Ct. 75, 102 L. Ed. 
2d 51 (1988)). That policy is reflected in the Legislature's 
recognition of the causes of action codified in the LAD and 
CEPA. N.J.S.A. 10:5-12; N.J.S.A. 34:19-3; see also Battaglia 
v. United Parcel Serv., Inc., 214 N.J. 518, 549, 555, 70 A.3d 
602 (2013) (noting both LAD and CEPA promote strong state 
public policies).

In the setting of civil litigation, New Jersey's anti-
discrimination policy is promoted by the assertion of statutory 
and common law anti-discrimination claims, by the vigorous 
pursuit of relevant information in discovery, and by the 
presentation of evidence at trial. To date, the Legislature has 
not determined that in order to effect the State's anti-
discrimination policy, employment discrimination litigants 
should be immunized from prosecution for surreptitiously 
taking employer documents to support their claims. [***56]  
Such litigants remain subject to our criminal laws.

 [*75]  Accordingly, no constitutional argument or 
consideration of public policy compels the dismissal of 
defendant's indictment. The trial court did not abuse its 
discretion when it declined to dismiss the indictment on those 
grounds.

V.

Notwithstanding the inapplicability of Quinlan to criminal 
proceedings, defendant may assert that her intent to use the 
documents at issue in support of her employment 
discrimination claim gives rise to a "claim of right" defense or 
other justification, if the evidence at trial supports such an 
assertion.

HN17 Our Code recognizes justification as an affirmative 
defense "[i]n any prosecution based on conduct which is 
justifiable under this chapter." N.J.S.A. 2C:3-1(a). N.J.S.A. 
2C:3-2(b) generally addresses the defenses based on 
justification:

Conduct which would otherwise be an offense is 
justifiable by reason of any defense of justification 
provided by law for which neither the code nor other 
 [**1190]  statutory law defining the offense provides 

exceptions or defenses dealing with the specific situation 
involved and a legislative purpose to exclude the 
justification claimed does not otherwise plainly appear.

[N.J.S.A. 2C:3-2(b).]

Distinct from the general [***57]  justification provision, as a 
form of justification in prosecutions for theft, "New Jersey 
has long recognized a claim[]of[]right defense." State v. 
Mejia, 141 N.J. 475, 497, 662 A.2d 308 (1995) (citing State v. 
Mayberry, 52 N.J. 413, 431, 245 A.2d 481 (1968), cert. 
denied, 393 U.S. 1043, 89 S. Ct. 673, 21 L. Ed. 2d 593 
(1969)), overruled on other grounds, State v. Cooper, 151 
N.J. 326, 378, 700 A.2d 306 (1997). The Legislature codified 
the defense in N.J.S.A. 2C:20-2(c), which mirrors the 
language of the Model Penal Code § 223.1. See Model Penal 
Code and Commentaries, § 223.1(3) & comment 4, at 126, 
151 & n. 79 (1980).7 Our Code provides:

 [*76]  HN18 (c) Claim of right. It is an affirmative 
defense to prosecution for theft that the actor:

(1) Was unaware that the property or service was 
that of another;

(2) Acted under an honest claim of right to the 
property or service involved or that he had a right to 
acquire or dispose of it as he did; or

(3) Took property exposed for sale, intending to 
purchase and pay for it promptly, or reasonably 
believing that the owner, if present, would have 
consented.

[N.J.S.A. 2C:20-2(c)(1)-(3); see also Mejia, supra, 141 
N.J. at 497-98, 662 A.2d 308.]

HN20 "'[T]he Code adopts the position that a genuine belief 
in one's legal right shall in all cases be a defense to theft' 
when [***58]  credible evidence supports the defense." Mejia, 
supra, 141 N.J. at 497, 662 A.3d 308 (quoting II New Jersey 
Code: The Final Report of the New Jersey Law Commission § 
2C:20-2, commentary at 221-22 (1971)); accord Model Penal 
Code, supra, comment 4(b) to § 223.1, at 157 ("[A] genuine 
belief in one's legal right should in all cases be a defense to 
theft."). The defense is not restricted to cases in which the 
defendant asserts a belief that the property at issue is his or 

7 HN19 "When a provision of the Code is modeled after the [Model 
Penal Code], it is appropriate to consider the [Model Penal Code] 
and any commentary to interpret the intent of the statutory 
language." State v. Robinson, 217 N.J. 594, 606, 92 A.3d 656 (2014) 
(citation omitted).
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her own. State v. Ippolito, 287 N.J. Super. 375, 381, 671 A.2d 
165 (App.Div.) (citing Mejia, supra, 141 N.J. at 496, 662 A.3d 
308), certif. denied, 144 N.J. 585, 677 A.2d 758 (1996); see 
also Mejia, supra, 141 N.J. at 497, 662 A.3d 308 
("[D]efendant entitled to defense because he honestly but 
incorrectly believed he was assisting rightful owner in 
removing television set." (citing State v. Taplin, 230 N.J. 
Super. 95, 100, 552 A.2d 1015 (1988)). Subsection (c)(2) 
applies where "the defendant may know that the property 
belongs to another but where he believes that he is 
nevertheless entitled to behave the way he does." Model 
Penal Code, supra, comment 1 to § 223.1, at 155. The "claim 
of right defense is not premised on a failure of proof, but on 
justification." Mejia, supra, 141 N.J. at 496, 662 A.2d 308 
(citation omitted). Thus, as a justification, it "goes beyond 
merely negating an element of a theft . . . charge." Ippolito, 
supra, 287  [*77]  N.J. Super. at 381, 671 A.2d 165 (citing 
Mejia, supra, 141 N.J. at 496, 662 A.2d 308).8

 [**1191]  We concur with the Appellate Division majority in 
this case that, if warranted by the evidence at trial, a jury 
charge with respect to a justification based on a claim of right 
would be appropriate in this case. Saavedra, supra, 433 N.J. 
Super. at 520-21, 81 A.3d 693 (quoting Model Jury Charge 
(Criminal), "Claim of Right Defense to Theft Offenses" (Nov. 
4, 1996)). Subject to the trial court's ruling on a full record, 
the evidence may also warrant a jury charge with respect to 
justification as a defense to a charge of official misconduct 
under N.J.S.A. 2C:30-2.

Although the Quinlan balancing test for LAD retaliation cases 
does not govern the availability of a claim of right or other 
justification in a criminal prosecution, evidence that would be 
relevant to that test in a civil case may be considered if a 
jury [***60]  evaluates defendant's claim of right defense or 
other defense of justification. See Quinlan, 204 N.J. at 268-
71, 8 A.3d 209. Should this matter proceed to trial, the jury 
may consider such issues as the contents of the documents, 
the presence or absence of confidentiality policies, the privacy 
interests at stake, the circumstances under which defendant 

8 Although the defense of justification under N.J.S.A. 2C:3-1(a) may 
be asserted as to both charges against defendant if the record 
supports it, the specific claim of right affirmative defense authorized 
by N.J.S.A. 2C:20-2 expressly relates [***59]  to a "prosecution for 
theft." N.J.S.A. 2C:20-2. Given the limited record before the Court, 
we make no determination as to whether a jury's finding that 
defendant acted with a "claim of right" under N.J.S.A. 2C:20-2 
would affect not only the charge of theft by unlawful taking of public 
documents under N.J.S.A. 2C:20-3 and N.J.S.A. 2C:20-2(b)(2)(g), 
but the charge of official misconduct under N.J.S.A. 2C:30-2(a) as 
well by virtue of the nexus between the official misconduct and theft 
charges.

gained access to the documents, the extent to which she 
disclosed them, and her reasons for taking an original or 
copying a document rather than simply seeking it in 
discovery. Ibid. With a complete factual record, the trial court 
will be in a position to instruct the jury regarding a  [*78]  
claim of right or other justification as a defense to the State's 
allegations.

Contrary to the suggestion of the dissent, our discussion of 
factors that may be considered if a claim of right defense is 
submitted to a petit jury in this case does not constitute an 
effort to "clarify[]" the test set forth in Quinlan. Post at 82-84, 
117 A.3d at 1194-95. In this appeal, we review a motion to 
dismiss a criminal indictment, not a cause of action premised 
upon the LAD or CEPA. The import of Quinlan in 
employment discrimination litigation is not before the Court. 
Accordingly, we do not respond to our dissenting colleague's 
comments about the [***61]  holding of Quinlan, and confine 
our analysis to the issues of this case.

VI.

The judgment of the Appellate Division is affirmed, and the 
matter is remanded to the trial court.

CHIEF JUSTICE RABNER; JUSTICES LaVECCHIA, 
FERNANDEZ-VINA, and SOLOMON; and JUDGE CUFF 
(temporarily assigned) join in JUSTICE PATTERSON's 
opinion. JUSTICE ALBIN filed a separate, dissenting 
opinion.

Dissent by: ALBIN

Dissent

JUSTICE ALBIN, dissenting.

A grand jury was impanelled to determine whether to return 
criminal charges against Ivonne Saavedra for the unlawful 
taking of documents from her employer, the North Bergen 
Board of Education. That Saavedra removed confidential 
documents from the Board's office was made clear to the 
grand jury. Saavedra's motive for removing those documents, 
however, was not disclosed to the grand jury because the 
prosecutor blocked a grand juror's highly relevant questions 
posed to a witness. As a result, the grand jury was not told 
that Saavedra gave those documents to her attorney for the 
purpose of pursuing against the Board an employment 
discrimination lawsuit based on our Law Against 
Discrimination (LAD), N.J.S.A. 10:5-1 to -42, and the 
Conscientious Employee Protection Act (CEPA),  [**1192]  
N.J.S.A. 34:19-1 to -8. Nor was the grand jury [***62]  told 
that Saavedra's attorney -- after he filed the lawsuit -- 
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provided the documents to the Board's attorney in response to 
a discovery request. The prosecutor led the grand  [*79]  jury 
to believe that Saavedra had spirited away the documents for 
some nefarious reason, and that the Board learned of the 
"theft" through its own investigation.

I cannot agree with the majority that Saavedra suffered no 
harm as a result of the prosecutor's suppression of relevant 
information sought by the grand jury. The grand jury was 
entitled to answers to critical questions posed to a witness. 
The prosecutor subverted the grand jury's independence and, 
in doing so, denied Saavedra her right to a fair grand jury 
presentation. Unlike the majority, I would dismiss the 
indictment and require the prosecutor to re-present the matter 
to a new grand jury.

In addition, the majority concedes that a claim-of-right 
defense is available to Saavedra. A jury must decide whether 
Saavedra's taking of confidential documents for the purpose 
of pursuing a LAD or CEPA action falls within the realm of 
that defense. The grand jury, however, was never charged on 
that defense. Of equal concern is that the state of our law 
concerning [***63]  the claim-of-right defense at the time of 
Saavedra's alleged offense was hopelessly confusing as a 
result of this Court's decision in Quinlan v. Curtiss-Wright 
Corp., 204 N.J. 239, 269-71, 8 A.3d 209 (2010). The 
majority's decision makes an attempt but does not succeed in 
clarifying Quinlan's amorphous test. In the end, a reasonable 
person will not know in advance the line separating lawful 
from unlawful conduct.

I therefore respectfully dissent.

I.

A.

In November 2009, Saavedra filed a civil action against her 
employer, the North Bergen Board of Education, alleging 
violations of LAD and CEPA. In connection with the filing of 
this employment-discrimination lawsuit, Saavedra removed 
confidential documents from the Board's office without 
permission. Approximately a year and a half after the filing of 
Saavedra's lawsuit, her  [*80]  counsel provided the 
confidential documents to the Board's litigation attorney "in 
response to [the Board's] requests for all documents in 
[defendant's] possession which may include confidential 
and/or privileged information." The Board's litigation attorney 
alerted the Board's general counsel, Jack Gillman, about the 
documents received in discovery. Gillman then contacted the 
Hudson County Prosecutor's Office concerning the documents 
received [***64]  during civil discovery.

Gillman was the only witness called by the prosecutor to 

testify before the grand jury. In response to questioning by the 
prosecutor, Gillman testified that Saavedra had 367 Board 
documents in her possession, of which at least 69 were 
originals. He explained the highly confidential nature of some 
of the documents. He also testified that she was not permitted 
to take any of those documents from the Board's office.

After the prosecutor completed his questioning, a grand juror 
asked: "When did she take out these documents? What's she 
going to do with them? The documents, what she do with 
them?" The prosecutor responded: "I don't believe Mr. 
Gillman can speculate as to what she was going to do with the 
actual documents."

However, Gillman did not have to speculate about what 
Saavedra had done with the documents. He knew, and so did 
the  [**1193]  prosecutor. Gillman told the grand jury earlier 
that Saavedra had a lawsuit against the Board, and cryptically 
stated that "[a]nother attorney . . . had received [highly 
confidential, very sensitive] documents in discovery." But 
Gillman did not tell the grand jury that Saavedra gave the 
documents to the Board in discovery. The grand juror's 
perceptive [***65]  question would have disclosed that 
Saavedra's motive was not that of a burglar but that of a 
plaintiff pursuing an employment discrimination lawsuit. 
Saavedra was not hiding the documents or concealing the 
truth. The prosecutor had no authority to censor information 
flowing to the grand jury -- no authority to sustain his own 
objection to a legitimate and relevant question posed by a 
grand juror. Even if the information  [*81]  possessed by 
Gillman could be classified as hearsay, it was admissible 
before the grand jury. See State v. Thrunk, 157 N.J. Super. 
265, 278, 384 A.2d 906 (App.Div.1978) (noting that hearsay 
evidence is admissible before grand jury).

B.

"The grand jury is a judicial, investigative body, serving a 
judicial function; it is an arm of the court, not a law 
enforcement agency or an alter ego of the prosecutor's office." 
In re Grand Jury Appearance Request by Loigman, 183 N.J. 
133, 141, 870 A.2d 249 (2005). It is "a bulwark against hasty 
and ill-conceived 'prosecutions and continues to lend 
legitimacy to our system of justice by infusing it with a 
democratic ethos.'" Id. at 139, 870 A.2d 249 (quoting State v. 
Fortin, 178 N.J. 540, 638, 843 A.3d 974 (2004)).

The grand jury has "extraordinary powers," including "the 
power to investigate upon its own suggestion." Id. at 141-42, 
870 A.2d 249 (internal citations and quotation marks omitted). 
For example, the grand jury "can direct the prosecutor to 
subpoena witnesses and evidence."  [***66] Id. at 142, 870 
A.2d 249. Grand jurors, moreover, "have the right" to ask 
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questions of witnesses. State v. White, 326 N.J. Super. 304, 
314, 741 A.2d 143 (App.Div.1999), certif. denied, 163 N.J. 
397, 749 A.2d 371 (2000). Indeed, the assignment judge 
instructs grand jurors that they have that right. Ibid. 
"[L]egitimate inquiries of a grand juror should not be 
frustrated under the guise of screening" by a prosecutor. Ibid.; 
see also 31 New Jersey Practice, Criminal Practice and 
Procedure § 10:20, at 469 (Leonard N. Arnold) (2011-12) 
(stating that prosecutor may "screen questions that grand 
jurors wish to propound to witnesses so long as this does not 
infringe on the grand jury's independence").

The bottom line is that a prosecutor cannot thwart a grand 
jury's effort to secure relevant evidence that will bear on its 
charging decision. The prosecutor's role is to assist the grand 
jury, and "'to see that justice is done.'" In re Loigman, supra, 
 [*82]  183 N.J. at 144, 970 A.2d 249 (quoting State v. Frost, 
158 N.J. 76, 83, 727 A.2d 1 (1999)). A prosecutor must 
scrupulously honor the grand jury's independence, particularly 
because the prosecutor operates in that forum without the 
oversight of a judge or the check of a defense attorney. Id. at 
144-45, 870 A.2d 249.

This case does not implicate our jurisprudence on the 
prosecutor's affirmative duty to present exculpatory evidence 
-- a duty that attaches regardless of a grand juror's inquiries. 
State v. Hogan, 144 N.J. 216, 236, 676 A.2d 533 (1996). This 
case simply involves [***67]  the fundamental right of a grand 
juror to ask questions intended to elicit relevant information. 
By suppressing a grand juror's legitimate questions and 
rationing the evidence, the prosecutor allowed a distorted 
picture of Saavedra's motives. The grand jury had a right to 
the information it requested, and Saavedra had the "right to a 
fair grand jury presentation."  [**1194]  See In re Loigman, 
supra, 183 N.J. at 145, 870 A.2d 249.

I would dismiss the indictment and allow the prosecutor to 
present the matter again to a grand jury.

II.

I agree with the majority that Saavedra is entitled to assert a 
claim-of-right defense -- a justification defense -- at trial. I 
also would require that the grand jury be charged on such a 
defense, provided evidence suggests that Saavedra took the 
documents under a lawful claim of right for the purpose of 
pursuing a LAD and CEPA action. See 31 Criminal Practice 
and Procedure, supra, § 10:20, at 469 (noting prosecutor's 
obligation to charge on "the gist of [an] exonerating defense 
or justification"). Any reliance on a justification defense must 
relate to the time Saavedra is alleged to have committed the 
offense of theft. See State v. Perez, 220 N.J. 423, 438, 106 
A.3d 1212 (2015) (stating that Ex Post Facto Clause of the 

U.S. Constitution prohibits law that "deprives one charged 
with crime of any defense available . . . at the time when the 
act was committed" [***68]  (internal quotation marks 
omitted)). We cannot apply retroactively a newly minted 
justification  [*83]  defense that was not on the books during 
the relevant time period if it disadvantages Saavedra. See 
State v. Natale, 184 N.J. 458, 491, 878 A.2d 724 (2005) 
(stating that retrospective application of law that 
disadvantages defendant violates Ex Post Facto Clause). A 
court must identify the prevailing law governing Saavedra's 
conduct at the time she took the documents from the Board's 
office.

In Quinlan, supra, 204 N.J. at 269-71, 8 A.3d 209, the Court 
articulated a seven-factor totality-of-the-circumstances test in 
deciding whether the taking of an employer's documents is 
protected activity under LAD. That test hardly places a 
reasonable person on notice of the line demarcating lawful 
from unlawful conduct. The test asks the trier of fact to 
determine: (1) how the employee came to possess the 
document; (2) "what the employee did with the document"; 
(3) "the nature and content of the particular document in order 
to weigh the strength of the employer's interest in keeping the 
document confidential"; (4) whether the employee violated a 
"clearly identified company policy" on confidentiality; (5) 
"the circumstances relating to the disclosure of the document 
to balance its relevance against considerations about 
whether [***69]  its use or disclosure was unduly disruptive to 
the employer's ordinary business"; (6) "the strength of the 
employee's expressed reason for copying the document"; and 
(7) how the court's decision in the particular case "bears 
upon" the "broad remedial purposes" of LAD and "the effect, 
if any, that either protecting the documents by precluding its 
use or permitting it to be used will have upon the balance of 
legitimate rights of both employers and employees." Id. at 
269-71, 8 A.3d 209.

The Quinlan factors do not define a clear and understandable 
claim-of-right defense in civil or criminal cases because the 
standard is too amorphous, too wide open -- too susceptible to 
various inconsistent outcomes. Employees need standards 
they can grasp at the time they make decisions rather than 
later, when a court is passing judgment on their conduct.

 [*84]  The majority holds that "the Quinlan balancing test for 
LAD retaliation cases does not govern the availability of a 
claim of right or other justification in a criminal prosecution." 
Ante at 77, 117 A.3d at 1191. However, the majority's valiant 
effort to make the claim-of-right defense sufficiently clear -- 
to give fair notice of the limits placed on an employee's 
conduct -- also falls short. [***70]  The majority states that, 
 [**1195]  in considering a claim-of-right defense, "the jury 
may consider such issues as[:]
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[1] the contents of the documents,

[2] the presence or absence of confidentiality policies,

[3] the privacy interests at stake,

[4] the circumstances under which defendant gained 
access to the documents,

[5] the extent to which she disclosed them, and

[6] her reasons for taking an original or copying a 
document rather than simply seeking it in discovery.

[Ante at 77, 117 A.3d at 1191.]

The majority's approach suffers from the same shortcomings 
as the Quinlan approach in a LAD case -- it does not give 
reasonable and clear notice of what the law proscribes before 
an employee acts. The law should not place whistleblowers in 
a position where they are playing Russian roulette with their 
careers or their liberty. Like the Quinlan standard, the 
majority's new approach is overly complicated and too open 
to differing interpretations.

Furthermore, the majority has not identified whether 
reasonable persons in 2009 would have anticipated the 
standard it now enunciates.

To the extent there is any distance between the standards set 
forth in Quinlan and here, it may be possible that an employee 
taking confidential [***71]  documents from an employer's 
files to pursue a LAD claim will win a multi-million dollar 
discrimination lawsuit but serve time in prison for committing 
a crime. The potential for such discordant results will not 
bring credit to our justice system.

 [*85]  III.

At least going forward, I favor a much simpler approach to 
claim-of-right defenses in both civil and criminal cases, the 
one I articulated in my dissent in Quinlan. Under my 
template, an employee would be permitted to take a 
confidential document to an appropriate authority only if the 
document "clearly indicates that the employer was engaged in 
illegal conduct." See Quinlan, supra, 204 N.J. at 282, 8 A.3d 
209 (Albin, J., dissenting). Moreover, an employee with a 
potential LAD or CEPA claim may "have the right to preserve 
a document that he or she reasonably believes an employer is 
about to destroy or alter." Ibid. On the other hand, when an 
employee has an ongoing lawsuit and no reasonable fear that 
the employer will destroy relevant evidence, the taking of 
confidential documents by an employee cannot be justified. 
Ibid.

IV.

In summary, I would dismiss the indictment because the 
prosecutor undermined the independence of the grand jury by 
interfering with its ability to elicit relevant [***72]  
information bearing on the decision whether to return an 
indictment. If the Quinlan standard was the reigning law for 
claim-of-right defenses, then, like Judge Simonelli, the 
dissenting judge in the Appellate Division, State v. Saavedra, 
433 N.J. Super. 501, 536, 81 A.3d 693 (2013) (Simonelli, 
J.A.D., dissenting), I have doubts that the law gave clear 
notice of the line demarcating criminal from non-criminal 
conduct. Last, if the documents taken by Saavedra were 
irrelevant to her LAD action, then the claim-of-right defense 
should not be available.

Accordingly, I respectfully dissent.

End of Document
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Case Summary

Procedural Posture
The court granted certiorari on a judgment from the United 
States Court of Appeals for the Sixth Circuit, which held that 
the attorney-client privilege did not apply to communications 
made by petitioner corporation's mid-level and lower-level 
officers and agents, and that the work-product doctrine did not 
apply to the administrative tax summonses issued under 26 
U.S.C.S. § 7602.

Overview

Responding to a claim that its foreign subsidiary made illegal 
payments to secure a government business, petitioner 
corporation initiated an investigation and sent out a 
questionnaire to all of its foreign general and area managers to 
determine the nature and magnitude of such payments. After 
petitioner disclosed such payments to the Securities and 
Exchange Commission, the Internal Revenue Service 
demanded a production of all the files relating to the 
investigation. Petitioner refused to produce the documents. 

The court rejected the "control group" test applied by the 
lower appellate court, concluding that even low-level and 
mid-level employees could have the information necessary to 
defend against the potential litigation, and that Fed. R. Evid. 
501 protected any client information that aided the orderly 
administration of justice. The court rejected the lower 
appellate court's conclusion that the work-product doctrine 
did not apply to tax summonses, but remanded the issue 
because the work-product at issue was based on potentially 
privileged oral statements. The doctrine could only be 
overcome upon a strong showing of necessity for disclosure, 
and unavailability by other means.

Outcome
The judgment was reversed because petitioner's low- and 
mid-level employees' information was protected by the 
attorney-client privilege where it was necessary to defend 
against potential litigation, and the work-product doctrine 
applied to tax summonses. The court remanded the case for a 
determination as to whether the work-product doctrine 
applied, and to allow respondent to show a necessity for the 
disclosure.
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Civil Procedure > Discovery & Disclosure > General Overview

Civil Procedure > ... > Privileged Communications > Work 
Product Doctrine > General Overview

Civil Procedure > Discovery & 
Disclosure > Discovery > Relevance of Discoverable Information

HN9 Not all written materials obtained or prepared by an 
adversary's counsel with an eye toward litigation are 
necessarily free from discovery in all cases. Where relevant 
and nonprivileged facts remain hidden in an attorney's file and 
where production of those facts is essential to the preparation 
of one's case, discovery may properly be had. Production 
might be justified where the witnesses are no longer available 
or can be reached only with difficulty. This does not apply to 
oral statements made by witnesses, whether presently in the 
form of the attorney's mental impressions or memoranda.

Lawyers' Edition Display

Decision

Communications between corporate general counsel and 
corporate employees, held protected by attorney-client 
privilege; work-product doctrine, held applicable to Internal 
Revenue Service summons.  
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Summary

After a corporation's general counsel was informed of certain 
questionable payments made by one of the corporation's 
foreign subsidiaries to foreign government officials, he began 
an internal investigation which included the sending of 
questionnaires to foreign managers seeking detailed 
information concerning the payments. Interviews were also 
conducted with the managers and other corporate officers and 
employees. The Internal Revenue Service, during the course 
of an investigation to determine the tax consequences of the 
payments, issued a summons pursuant to 26 USCS 7602 
demanding production of, among other things, the 
questionnaires and the general counsel's notes on the 
interviews. The corporation declined to produce the material 
sought on the grounds that it was protected from disclosure by 
the attorney-client privilege and constituted the "work 
product" of an attorney prepared in anticipation of litigation. 
The United States sought enforcement of the summons in the 
United States District Court for the Western District of 
Michigan, which adopted a magistrate's conclusion that the 
summons should be enforced. On appeal, the United States 
Court of Appeals for the Sixth Circuit held that the attorney-
client privilege did not apply to the extent the 
communications were made by officers and agents not 
responsible for directing the corporation's actions in response 
to legal advice, because the communications were not those of 
the "client," and that the work-product doctrine did not apply 
to IRS summonses (600 F2d 1223).

On certiorari, the United States Supreme Court reversed and 
remanded. In an opinion by Rehnquist, J., joined by Brennan, 
Stewart, White, Marshall, Blackmun, Powell, and Stevens, 
JJ., and joined in pertinent part by Burger, Ch. J., it was held 
that (1) the communications between the corporation's 
employees and the general counsel, which were evidenced 
both by the responses to the questionnaires and by notes taken 
by the general counsel reflecting employee responses during 
the interviews, were protected by the attorney-client privilege, 
and accordingly disclosure of such communications could not 
be compelled by the Internal Revenue Service pursuant to an 
administrative summons under 7602 since the 
communications at issue were made by the employees to the 
general counsel, acting as such, at the direction of corporate 
superiors, in order to secure legal advice from counsel, and 
concerned matters within the scope of the employees' 
corporate duties, and (2) the work-product doctrine may be 
applied to tax summonses issued by the Internal Revenue 
Service under 7602, and therefore the work product of the 
corporation's general counsel, including notes and memoranda 
based on the oral statements of employees interviewed by the 
attorney, to the extent such material did not reveal 
communications already protected by the attorney-client 

privilege, did not have to be disclosed to the Internal Revenue 
Service simply on a showing of "substantial need" and the 
inability to obtain the equivalent "without undue hardship," 
especially in view of Rule 26 of the Federal Rules of Civil 
Procedure which accords special protection to work product 
revealing an attorney's mental processes.

Burger, Ch. J., concurring in part and concurring in the 
judgment, agreed with the court's holding as to the work-
product doctrine, and expressed the view that the court, 
although properly holding that the communications in the case 
at bar were protected by the attorney-client privilege, should 
have made clear that, as a general rule, a communication is 
privileged at least when an employee or former employee 
speaks with an attorney at the direction of the management 
regarding conduct or proposed conduct within the scope of 
employment, provided the attorney is one authorized by the 
management to inquire into the subject and is seeking 
information to assist counsel in evaluating whether the 
employee's conduct has bound or would bind the corporation, 
assessing the legal consequences, if any, of that conduct, or 
formulating appropriate legal responses to actions that have 
been or may be taken by others with regard to that conduct.  

Headnotes

 REVENUE §74.5  > IRS summons -- corporate communications 
-- attorney-client privilege --  > Headnote:

LEdHN[1A] [1A]LEdHN[1B] [1B]

Communications between corporate employees and a 
corporation's general counsel--which are evidenced both by 
responses to questionnaires made by the corporation's foreign 
managers in connection with a corporate investigation into 
questionable payments made to foreign government officials, 
and by notes taken by the general counsel reflecting responses 
in interviews with corporate employees--are protected by the 
attorney-client privilege, and accordingly disclosure of such 
communications may not be compelled by the Internal 
Revenue Service pursuant to an administrative summons 
issued under 26 USCS 7602 during the course of an 
investigation into the tax consequences of the payments, 
where the communications at issue were made by the 
corporation's employees to the general counsel, acting as 
such, at the direction of corporate superiors in order to secure 
legal advice from counsel, and where the communications 
concerned matters within the scope of the employees' 
corporate duties.

 REVENUE §74.5  > IRS summons -- work-product doctrine -- 
 > Headnote:
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LEdHN[2A] [2A]LEdHN[2B] [2B]

The work-product doctrine is applicable to tax summonses 
issued by the Internal Revenue Service under 26 USCS 7602; 
accordingly, the work product of a corporation's general 
counsel including notes and memoranda based on the oral 
statements of corporate employees interviewed by the 
attorney in connection with an investigation into questionable 
payments made to foreign government officials--to the extent 
such materials do not reveal communications already 
protected by the attorney-client privilege--need not be 
disclosed to the Internal Revenue Service during the course of 
a tax investigation into the payments, simply on a showing by 
the Service of "substantial need" and the inability to obtain 
the equivalent "without undue hardship," especially in view of 
Rule 26 of the Federal Rules of Civil Procedure, which 
accords special protection from disclosure to work product 
revealing an attorney's mental processes, such as the general 
counsel's notes and memoranda.

 EVIDENCE §699  > attorney-client privilege -- scope of 
protection --  > Headnote:

LEdHN[3] [3]

The attorney-client privilege exists to protect not only the 
giving of professional advice to those who can act on it, but 
also the giving of information to the lawyer to enable him to 
give sound and informed advice.

 EVIDENCE §699  > attorney-client privilege -- scope of 
protection -- facts underlying communications --  > Headnote:

LEdHN[4] [4]

The attorney-client privilege only protects disclosure of 
communications; it does not protect disclosure of the 
underlying facts by those who communicated with the 
attorney.

 REVENUE §74.5  > tax summons -- traditional privileges and 
limitations --  > Headnote:

LEdHN[5] [5]

The obligation imposed by a tax summons remains subject to 
the traditional privileges and limitations.  

Syllabus

 When the General Counsel for petitioner pharmaceutical 
manufacturing corporation (hereafter petitioner) was informed 
that one of its foreign subsidiaries had made questionable 
payments to foreign government officials in order to secure 

government business, an internal investigation of such 
payments was initiated.  As part of this investigation, 
petitioner's attorneys sent a questionnaire to all foreign 
managers seeking detailed information concerning such 
payments, and the responses were returned to the General 
Counsel.  The General Counsel and outside counsel also 
interviewed the recipients of the questionnaire and other 
company officers and employees.  Subsequently, based on a 
report voluntarily submitted by petitioner disclosing the 
questionable payments, the Internal Revenue Service (IRS) 
began an investigation to determine the tax consequences of 
such payments and issued a summons pursuant to 26 U. S. C. 
§ 7602 demanding production of, inter alia, the 
questionnaires and the memoranda and notes of the 
interviews. Petitioner refused to produce the documents on 
the grounds that they were protected from disclosure by the 
attorney-client privilege and constituted the work product of 
attorneys prepared in anticipation of litigation.  The United 
States then filed a petition in Federal District Court seeking 
enforcement of the summons. That court adopted the 
Magistrate's recommendation that the summons should be 
enforced, the Magistrate having concluded, inter alia, that the 
attorney-client privilege had been waived and that the 
Government had made a sufficient showing of necessity to 
overcome the protection of the work-product doctrine.  The 
Court of Appeals rejected the Magistrate's finding of a waiver 
of the attorney-client privilege, but held that under the so-
called "control group test" the privilege did not apply "[to] the 
extent that the communications were made by officers and 
agents not responsible for directing [petitioner's] actions in 
response to legal advice . . . for the simple reason that the 
communications were not the 'client's.'" The court also held 
that the work-product doctrine did not apply to IRS 
summonses.

Held:

1. The communications by petitioner's employees to counsel 
are covered by the attorney-client privilege insofar as the 
responses to the questionnaires and any notes reflecting 
responses to interview questions are concerned.  Pp. 389-397.

(a) The control group test overlooks the fact that such 
privilege exists to protect not only the giving of professional 
advice to those who can act on it but also the giving of 
information to the lawyer to enable him to give sound and 
informed advice. While in the case of the individual client the 
provider of information and the person who acts on the 
lawyer's advice are one and the same, in the corporate context 
it will frequently be employees beyond the control group (as 
defined by the Court of Appeals) who will possess the 
information needed by the corporation's lawyers.  Middle-
level -- and indeed lower-level -- employees can, by actions 
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within the scope of their employment, embroil the corporation 
in serious legal difficulties, and it is only natural that these 
employees would have the relevant information needed by 
corporate counsel if he is adequately to advise the client with 
respect to such actual or potential difficulties.  Pp. 390-392.

(b) The control group test thus frustrates the very purpose of 
the attorney-client privilege by discouraging the 
communication of relevant information by employees of the 
client corporation to attorneys seeking to render legal advice 
to the client.  The attorney's advice will also frequently be 
more significant to noncontrol employees than to those who 
officially sanction the advice, and the control group test 
makes it more difficult to convey full and frank legal advice 
to the employees who will put into effect the client 
corporation's policy.  P. 392.

(c) The narrow scope given the attorney-client privilege by 
the Court of Appeals not only makes it difficult for corporate 
attorneys to formulate sound advice when their client is faced 
with a specific legal problem but also threatens to limit the 
valuable efforts of corporate counsel to ensure their client's 
compliance with the law.  Pp. 392-393.

(d)  Here, the communications at issue were made by 
petitioner's employees to counsel for petitioner acting as such, 
at the direction of corporate superiors in order to secure legal 
advice from counsel.  Information not available from upper-
echelon management was needed to supply a basis for legal 
advice concerning compliance with securities and tax laws, 
foreign laws, currency regulations, duties to shareholders, and 
potential litigation in each of these areas.  The 
communications concerned matters within the scope of the 
employees' corporate duties, and the employees themselves 
were sufficiently aware that they were being questioned in 
order that the corporation could obtain legal advice. Pp. 394-
395.

2. The work-product doctrine applies to IRS summonses. Pp. 
397-402.

(a) The obligation imposed by a tax summons remains subject 
to the traditional privileges and limitations, and nothing in the 
language or legislative history of the IRS summons provisions 
suggests an intent on the part of Congress to preclude 
application of the work-product doctrine.  P. 398.

(b) The Magistrate applied the wrong standard when he 
concluded that the Government had made a sufficient 
showing of necessity to overcome the protections of the work-
product doctrine.  The notes and memoranda sought by the 
Government constitute work product based on oral 
statements.  If they reveal communications, they are protected 
by the attorney-client privilege.  To the extent they do not 

reveal communications they reveal attorneys' mental 
processes in evaluating the communications.  As Federal Rule 
of Civil Procedure 26, which accords special protection from 
disclosure to work product revealing an attorney's mental 
processes, and Hickman v. Taylor, 329 U.S. 495, make clear, 
such work product cannot be disclosed simply on a showing 
of substantial need or inability to obtain the equivalent 
without undue hardship. P. 401.  

Counsel: Daniel M. Gribbon argued the cause and filed briefs 
for petitioners.

Deputy Solicitor General Wallace argued the cause for 
respondents.  With him on the brief were Solicitor General 
McCree, Assistant Attorney General Ferguson, Stuart A. 
Smith, and Robert E. Lindsay. *

Judges: REHNQUIST, J., delivered the opinion of the Court, 
in which BRENNAN, STEWART, WHITE, MARSHALL, 
BLACKMUN, POWELL, and STEVENS, JJ., joined, and in 
Parts I and III of which BURGER, C. J., joined.  BURGER, 
C. J., filed an opinion concurring in part and concurring in the 
judgment, post, p. 402.  

Opinion by: REHNQUIST 

Opinion

 [*386]  [***589]  [**681]    JUSTICE REHNQUIST delivered 
the opinion of the Court. 

 LEdHN  LEdHN We granted certiorari in this case to 
address important questions concerning the scope of the 
attorney-client privilege in the corporate context and the 
applicability of the work-product doctrine in proceedings to 
enforce tax summonses. 445 U.S. 925. With respect to the 
privilege question the parties and various amici have 
described our task as one of choosing between two "tests" 
which have gained adherents in the courts of appeals.  We are 
acutely aware, however, that we sit to decide concrete cases 

* Briefs of amici curiae urging reversal were filed by Leonard S. 
Janofsky, Leon Jaworski, and Keith A. Jones for the American Bar 
Association; by Thomas G. Lilly, Alfred F. Belcuore, Paul F. 
Rothstein, and Ronald L. Carlson for the Federal Bar Association; by 
Erwin N. Griswold for the American College of Trial Lawyers et al.; 
by Stanley T. Kaleczyc and J. Bruce Brown for the Chamber of 
Commerce of the United States; and by Lewis A. Kaplan, James N. 
Benedict, Brian D. Forrow, John G. Koeltl, Standish Forde Medina, 
Jr., Renee J. Roberts, and Marvin Wexler for the Committee on 
Federal Courts et al.

William W. Becker filed a brief for the New England Legal 
Foundation as amicus curiae.
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and not abstract propositions of law.  We decline to lay down 
a broad rule or series of rules to govern all conceivable future 
questions in this area, even were we able to do so.  We can 
and do, however, conclude that the attorney-client privilege 
protects the communications involved in this case from 
compelled disclosure and that HN1 the work-product doctrine 
does apply in tax summons enforcement proceedings.

I

Petitioner Upjohn Co. manufactures and sells pharmaceuticals 
here and abroad.  In January 1976 independent accountants 
conducting an audit of one of Upjohn's foreign subsidiaries 
discovered that the subsidiary made payments to or for the 
benefit of foreign government officials in order to secure 
government business.  The accountants so informed petitioner 
Mr. Gerard Thomas, Upjohn's Vice President, Secretary, and 
General Counsel.  Thomas is a member of the Michigan and 
New York Bars, and has been Upjohn's General Counsel for 
20 years.  He consulted with outside counsel and R. T. Parfet, 
Jr., Upjohn's Chairman of the Board.  It was decided that the 
company would conduct an internal investigation of what 
were termed "questionable payments." As part of this 
investigation the attorneys prepared a letter containing a 
questionnaire which was sent to "All Foreign General and 
Area Managers" over the Chairman's signature.  The letter 
 [*387]  began by noting recent disclosures that several 
American companies made "possibly illegal"  payments to 
foreign government officials and emphasized that the 
management needed full information concerning any such 
payments made by Upjohn.  The letter indicated that the 
Chairman had asked Thomas, identified as "the company's 
General Counsel," "to conduct an investigation for the 
purpose of determining the nature and magnitude of any 
payments made by the Upjohn Company or any of its 
subsidiaries to any employee or official of a foreign 
government." The questionnaire sought detailed information 
concerning such payments.  Managers were instructed to treat 
the investigation as "highly confidential" and not to discuss it 
with anyone other than Upjohn employees  [***590]  who 
might be helpful in providing the requested information.  
Responses were to be sent directly to Thomas.  Thomas and 
outside counsel also interviewed the recipients of the 
questionnaire and some 33 other Upjohn officers or 
employees as part of the investigation.

On March 26, 1976, the company voluntarily submitted a 
preliminary report to the Securities and Exchange 
Commission on Form 8-K disclosing certain questionable 
payments. 1 A copy of the report was simultaneously 

1 On July 28, 1976, the company filed an amendment to this report 
disclosing further payments.

submitted to the Internal Revenue Service,  which 
immediately began an investigation to determine the tax 
consequences of the payments.  Special agents conducting the 
investigation were given lists by Upjohn of all those 
interviewed and all who had responded to the questionnaire. 
On November 23, 1976, the Service issued a summons 
pursuant to 26 U. S. C. § 7602 demanding production of:

"All files relative to the investigation conducted under the 
supervision of Gerard Thomas to identify payments to 
employees of foreign governments and any  [**682]  political 
 [*388]  contributions made by the Upjohn Company or any of 
its affiliates since January 1, 1971 and to determine whether 
any funds of the Upjohn Company had been improperly 
accounted for on the corporate books during the same period.

"The records should include but not be limited to written 
questionnaires sent to managers of the Upjohn Company's 
foreign affiliates, and memorandums or notes of the 
interviews conducted in the United States and abroad with 
officers and employees of the Upjohn Company and its 
subsidiaries." App. 17a-18a.

The company declined to produce the documents specified in 
the second paragraph on the grounds that they were protected 
from disclosure by the attorney-client privilege and 
constituted the work product of attorneys prepared in 
anticipation of litigation.  On August 31, 1977, the United 
States filed a petition seeking enforcement of the summons 
under 26 U. S. C. §§ 7402 (b) and 7604 (a) in the United 
States District Court for the Western District of Michigan.  
That court adopted the recommendation of a Magistrate who 
concluded that the summons should be enforced.  Petitioners 
appealed to the Court of Appeals for the Sixth Circuit which 
rejected the Magistrate's finding of a waiver of the attorney-
client privilege, 600 F.2d 1223, 1227, n. 12, but agreed that 
the privilege did not apply "[to] the extent that the 
communications were made by officers and agents not 
responsible for directing Upjohn's actions in response to legal 
advice . . . for the simple reason that the communications 
were not the 'client's.'" Id., at 1225. The court reasoned that 
accepting petitioners' claim for a broader application of the 
privilege would encourage upper-echelon management to 
ignore unpleasant facts and create too broad a "zone of 
silence." Noting that Upjohn's counsel had interviewed 
officials such as the Chairman and President, the Court of 
Appeals remanded to the District  [***591]  Court so that a 
determination of who was  [*389]  within the "control group" 
could be made.  In a concluding footnote the court stated that 
the work-product doctrine "is not applicable to administrative 
summonses issued under 26 U. S. C. § 7602." Id., at 1228, n. 
13. 
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II

 Federal Rule of Evidence 501 HN2 provides that "the 
privilege of a witness . . . shall be governed by the principles 
of the common law as they may be interpreted by the courts 
of the United States in light of reason and experience." The 
attorney-client privilege is the oldest of the privileges for 
confidential communications known to the common law. 8 J. 
Wigmore, Evidence § 2290 (McNaughton rev. 1961).  HN3  
Its purpose is to encourage full and frank communication 
between attorneys and their clients and thereby promote 
broader public interests in the observance of law and 
administration of justice.  The privilege recognizes that sound 
legal advice or advocacy serves public ends and that such 
advice or advocacy depends upon the lawyer's being fully 
informed by the client.  As we stated last Term in Trammel v. 
United States, 445 U.S. 40, 51 (1980): "The lawyer-client 
privilege rests on the need for the advocate and counselor to 
know all that relates to the client's reasons for seeking 
representation if the professional mission is to be carried out." 
And in Fisher v. United States, 425 U.S. 391, 403 (1976), we 
recognized the purpose of the privilege to be "to encourage 
clients to make full disclosure to their attorneys." This 
rationale for the privilege has long been recognized by the 
Court, see Hunt v. Blackburn, 128 U.S. 464, 470 (1888) 
(privilege "is founded upon the necessity, in the interest and 
administration of justice, of the aid of persons having 
knowledge of the law and skilled in its practice, which 
assistance can only be safely and readily availed of when free 
from the consequences or the apprehension of disclosure").  
Admittedly complications in the application of the privilege 
arise when the client is a corporation, which in theory is an 
artificial creature of the  [*390]   [**683]  law, and not an 
individual; but this Court has assumed that HN4 the privilege 
applies when the client is a corporation, United States v. 
Louisville & Nashville R. Co., 236 U.S. 318, 336 (1915), and 
the Government does not contest the general proposition. 

 [3] [3]The Court of Appeals, however, considered the 
application of the privilege in the corporate context to present 
a "different problem," since the client was an inanimate entity 
and "only the senior management, guiding and integrating the 
several operations, . . . can be said to possess an identity 
analogous to the corporation as a whole." 600 F.2d, at 1226. 
The first case to articulate the so-called "control group test" 
adopted by the court below, Philadelphia v. Westinghouse 
Electric Corp., 210 F.Supp. 483, 485 (ED Pa.), petition for 
mandamus and prohibition denied sub nom. General Electric   
Co. v. Kirkpatrick, 312 F.2d 742 (CA3 1962), cert. denied, 
372 U.S. 943 (1963), reflected a similar conceptual approach:

"Keeping in mind that the question is, Is it the corporation 
which is seeking the lawyer's advice  [***592]  when the 

asserted privileged communication is made?, the most 
satisfactory solution, I think, is that if the employee making 
the communication, of whatever rank he may be, is in a 
position to control or even to take a substantial part in a 
decision about any action which the corporation may take 
upon the advice of the attorney, . . . then, in effect, he is (or 
personifies) the corporation when he makes his disclosure to 
the lawyer and the privilege would apply." (Emphasis 
supplied.)

Such a view, we think, overlooks the fact that the privilege 
exists to protect not only the giving of professional advice to 
those who can act on it but also the giving of information to 
the lawyer to enable him to give sound and informed advice. 
See Trammel, supra, at 51; Fisher, supra, at 403. The first 
step in the resolution of any legal problem is ascertaining the 
factual background and sifting through the facts  [*391]  with 
an eye to the legally relevant.  See ABA Code of Professional 
Responsibility, Ethical Consideration 4-1:

"A lawyer should be fully informed of all the facts of the 
matter he is handling in order for his client to obtain the full 
advantage of our legal system.  It is for the lawyer in the 
exercise of his independent professional judgment to separate 
the relevant and important from the irrelevant and 
unimportant.  The observance of the ethical obligation of a 
lawyer to hold inviolate the confidences and secrets of his 
client not only facilitates the full development of facts 
essential to proper representation of the client but also 
encourages laymen to seek early legal assistance."

See also Hickman v. Taylor, 329 U.S. 495, 511 (1947).

In the case of the individual client the provider of information 
and the person who acts on the lawyer's advice are one and 
the same.  HN5 In the corporate context, however, it will 
frequently be employees beyond the control group as defined 
by the court below -- "officers and agents . . . responsible for 
directing [the company's] actions in response to legal advice" 
-- who will possess the information needed by the 
corporation's lawyers.  Middle-level -- and indeed lower-level 
-- employees can, by actions within the scope of their 
employment, embroil the corporation in serious legal 
difficulties, and it is only natural that these employees would 
have the relevant information needed by corporate counsel if 
he is adequately to advise the client with respect to such 
actual or potential difficulties.  This fact was noted in 
Diversified Industries, Inc. v. Meredith, 572 F.2d 596 (CA8 
1978) (en banc):

"In a corporation, it may be necessary to glean information 
relevant to a legal problem from middle management or non-
management personnel as well as from top executives.  The 
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attorney dealing with a complex legal problem 'is thus faced 
with a "Hobson's choice".  If he  [**684]  interviews 
employees not having "the very highest authority",  [*392]  
their communications to him will not be privileged. If, on the 
other hand, he interviews only those employees with "the very 
highest authority", he may find it  [***593]  extremely 
difficult, if not impossible, to determine what happened.'" Id., 
at 608-609 (quoting Weinschel,  Corporate Employee 
Interviews and the Attorney-Client Privilege, 12 B. C. Ind. & 
Com. L. Rev. 873, 876 (1971)).

The control group test adopted by the court below thus 
frustrates the very purpose of the privilege by discouraging 
the communication of relevant information by employees of 
the client to attorneys seeking to render legal advice to the 
client corporation.  The attorney's advice will also frequently 
be more significant to noncontrol group members than to 
those who officially sanction the advice, and the control group 
test makes it more difficult to convey full and frank legal 
advice to the employees who will put into effect the client 
corporation's policy.  See, e. g., Duplan Corp. v. Deering 
Milliken, Inc., 397 F.Supp. 1146, 1164 (SC 1974) ("After the 
lawyer forms his or her opinion, it is of no immediate benefit 
to the Chairman of the Board or the President.  It must be 
given to the corporate personnel who will apply it").

The narrow scope given the attorney-client privilege by the 
court below not only makes it difficult for corporate attorneys 
to formulate sound advice when their client is faced with a 
specific legal problem but also threatens to limit the valuable 
efforts of corporate counsel to ensure their client's compliance 
with the law.  In light of the vast and complicated array of 
regulatory legislation confronting the modern corporation, 
corporations, unlike most individuals, "constantly go to 
lawyers to find out how to obey the law," Burnham, The 
Attorney-Client Privilege in the Corporate Arena, 24 Bus. 
Law.  901, 913 (1969), particularly since compliance with the 
law in this area is hardly an instinctive matter, see, e. g., 
United States v. United States Gypsum Co., 438 U.S. 422, 
440-441 (1978) ("the behavior proscribed by the [Sherman] 
Act is  [*393]  often difficult to distinguish from the gray zone 
of socially acceptable and economically justifiable business 
conduct"). 2 The test adopted by the court below is difficult to 

2 The Government argues that the risk of civil or criminal liability 
suffices to ensure that corporations will seek legal advice in the 
absence of the protection of the privilege.  This response ignores the 
fact that the depth and quality of any investigations to ensure 
compliance with the law would suffer, even were they undertaken.  
The response also proves too much, since it applies to all 
communications covered by the privilege: an individual trying to 
comply with the law or faced with a legal problem also has strong 
incentive to disclose information to his lawyer, yet the common law 

apply in practice, though no abstractly formulated and 
unvarying "test" will necessarily enable courts to decide 
questions such as this with mathematical precision.  But if the 
purpose of the attorney-client privilege is to be served, the 
attorney and client must be able to predict with some degree 
of certainty whether particular discussions will be protected.  
An uncertain privilege, or one which purports to be certain 
but results in widely varying applications by the courts, is 
little better than no privilege at all.  The very terms of the test 
adopted by the court below suggest the unpredictability of its 
application.  The test restricts the availability of the privilege 
to those officers  [***594]  who play a "substantial role" in 
deciding and directing a corporation's legal response.  
Disparate decisions in cases applying this test illustrate its 
unpredictability.  Compare, e. g., Hogan v. Zletz, 43 F.R.D. 
308, 315-316 (ND Okla. 1967), aff'd in part sub nom.  Natta v. 
Hogan, 392 F.2d 686 (CA10 1968) (control group includes 
managers and assistant managers of patent division and 
research and development department), with Congoleum 
Industries, Inc. v. GAF Corp., 49 F.R.D. 82, 83-85 (ED Pa. 
1969), aff'd, 478 F.2d 1398 (CA3 1973) (control group 
includes only division and corporate  [**685]  vice presidents, 
and not two directors of research and vice president for 
production and research).

  [*394]   LEdHN  The communications at issue were made by 
Upjohn employees 3 to counsel for Upjohn acting as such, at 
the direction of corporate superiors in order to secure legal 
advice from counsel.  As the Magistrate found, "Mr. Thomas 
consulted with the Chairman of the Board and outside counsel 
and thereafter conducted a factual investigation to determine 
the nature and extent of the questionable payments and to be 
in a position to give legal advice to the company with respect 
to the payments." (Emphasis supplied.) 78-1 USTC para. 
9277, pp. 83,598, 83,599. Information, not available from 
upper-echelon management, was needed to supply a basis for 
legal advice concerning compliance with securities and tax 
laws, foreign laws, currency regulations, duties to 
shareholders, and potential litigation in each of these areas. 4 

has recognized the value of the privilege in further facilitating 
communications.

3 Seven of the eighty-six employees interviewed by counsel had 
terminated their employment with Upjohn at the time of the 
interview. App. 33a-38a.  Petitioners argues that the privilege should 
nonetheless apply to communications by these former employees 
concerning activities during their period of employment.  Neither the 
District Court nor the Court of Appeals had occasion to address this 
issue, and we decline to decide it without the benefit of treatment 
below.

4 See id., at 26a-27a, 103a, 123a-124a.  See also In re Grand Jury 
Investigation, 599 F.2d 1224, 1229 (CA3 1979); In re Grand Jury 
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The communications concerned matters within the scope of 
the employees' corporate duties, and the employees 
themselves were sufficiently aware that they were being 
questioned in order that the corporation could obtain legal 
advice. The questionnaire identified Thomas as "the 
company's General Counsel" and referred in its opening 
sentence to the possible illegality of payments such as the 
ones on which information was sought.  App. 40a.  A 
statement of policy accompanying the questionnaire clearly 
indicated the legal implications of the investigation.  The 
policy statement was issued "in order that there be no 
uncertainty in the future as to the policy with respect to the 
practices which are the subject of this investigation."  [*395]  
It began "Upjohn will comply with all laws and regulations," 
and stated that commissions or payments "will not be used as 
a subterfuge for bribes or illegal payments" and that all 
payments must be "proper and legal." Any future agreements 
with foreign distributors or agents were to be approved "by a 
company attorney" and any questions concerning the policy 
were to be referred "to the company's General Counsel." Id., 
at 165a-166a.  This statement was issued to Upjohn 
employees worldwide, so that even those interviewees not 
receiving a questionnaire were aware of the legal implications 
of  [***595]  the interviews. Pursuant to explicit instructions 
from the Chairman of the Board, the communications were 
considered "highly confidential" when made, id., at 39a,  43a, 
and have been kept confidential by the company. 5 Consistent 
with the underlying purposes of the attorney-client privilege, 
these communications must be protected against compelled 
disclosure.

  [4] [4]The Court of Appeals declined to extend the attorney-
client privilege beyond the limits of the control group test for 
fear that doing so would entail severe burdens on discovery 
and create a broad "zone of silence" over corporate affairs.  
Application of the attorney-client privilege to 
communications such as those involved here, however, puts 
the adversary in no worse position than if the communications 
had never taken place.  The privilege only protects disclosure 
of communications; it does not protect disclosure of the 
underlying facts by those who communicated with the 
attorney:

HN6 "[The] protection of the privilege extends only to 
communications and not to facts.  A fact is one thing and a 
communication concerning that fact is an entirely different 
 [*396]   [**686]  thing.  The client cannot be compelled to 

Subpoena, 599 F.2d 504, 511 (CA2 1979).

5 See Magistrate's opinion, 78-1 USTC para. 9277, p. 83,599: "The 
responses to the questionnaires and the notes of the interviews have 
been treated as confidential material and have not been disclosed to 
anyone except Mr. Thomas and outside counsel."

answer the question, 'What did you say or write to the 
attorney?' but may not refuse to disclose any relevant fact 
within his knowledge merely because he incorporated a 
statement of such fact into his communication to his 
attorney." Philadelphia v. Westinghouse Electric Corp., 205 
F.Supp. 830, 831 (ED Pa. 1962). 

See also Diversified Industries, 572 F.2d, at 611; State ex rel.  
Dudek v. Circuit Court, 34 Wis. 2d 559, 580, 150 N. W. 2d 
387, 399 (1967) ("the courts have noted that a party cannot 
conceal a fact merely by revealing it to his lawyer").  Here the 
Government was free to question the employees who 
communicated with Thomas and outside counsel. Upjohn has 
provided the IRS with a list of such employees, and the IRS 
has already interviewed some 25 of them.  While it would 
probably be more convenient for the Government to secure 
the results of petitioner's internal investigation by simply 
subpoenaing the questionnaires and notes taken by petitioner's 
attorneys, such considerations of convenience do not 
overcome the policies served by the attorney-client privilege.  
As Justice Jackson noted in his concurring opinion in 
Hickman v. Taylor, 329 U.S., at 516: "Discovery was hardly 
intended to enable a learned profession to perform its 
functions . . . on wits borrowed from the adversary."

Needless to say, we decide only the case before us, and do not 
undertake to draft a set of rules which should govern 
challenges to investigatory subpoenas.  Any such approach 
would violate the spirit of Federal Rule of Evidence 501.  See 
S. Rep. No. 93-1277, p. 13 (1974) ("the recognition of a 
privilege based on a confidential relationship . . . should be 
determined on a case-by-case basis"); Trammel, 445 U.S., at 
47; United States v. Gillock, 445 U.S. 360, 367 (1980). 
 [***596]  While such a "case-by-case" basis may to some 
slight extent undermine desirable certainty in the boundaries 
of the attorney-client  [*397]  privilege, it obeys the spirit of 
the Rules.  At the same time we conclude that the narrow 
"control group test" sanctioned by the Court of Appeals in this 
case cannot, consistent with "the principles of the common 
law as . . . interpreted . . . in the light of reason and 
experience," Fed. Rule Evid. 501, govern the development of 
the law in this area.

III

Our decision that the communications by Upjohn employees 
to counsel are covered by the attorney-client privilege 
disposes of the case so far as the responses to the 
questionnaires and any notes reflecting responses to interview 
questions are concerned.  The summons reaches further, 
however, and Thomas has testified that his notes and 
memoranda of interviews go beyond recording responses to 
his questions.  App. 27a-28a, 91a-93a.  To the extent that the 
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material subject to the summons is not protected by the 
attorney-client privilege as disclosing communications 
between an employee and counsel, we must reach the ruling 
by the Court of Appeals that the work-product doctrine does 
not apply to summonses issued under 26 U. S. C. § 7602. 6

The Government concedes, wisely, that the Court of Appeals 
erred and that the work-product doctrine does apply to IRS 
summonses. Brief for Respondents 16, 48.  This doctrine was 
announced by the Court over 30 years ago in Hickman v. 
Taylor, 329 U.S. 495 (1947). In that case the Court rejected 
"an attempt, without purported necessity or justification, to 
secure written statements, private memoranda and personal 
recollections prepared or formed by an adverse party's 
counsel in the course of his legal duties." Id., at 510. The 
Court noted that "it is essential that a lawyer work with 
 [*398]  a certain degree of privacy [**687]  " and reasoned that 
if discovery of the material sought were permitted

"much of what is now put down in writing would remain 
unwritten.  An attorney's thoughts, heretofore inviolate, would 
not be his own.  Inefficiency, unfairness and sharp practices 
would inevitably develop in the giving of legal advice and in 
the preparation of cases for trial.  The effect on the legal 
profession would be demoralizing.  And the interests of the 
clients and the cause of justice would be poorly served." Id., 
at 511.

The "strong public policy" underlying the work-product 
doctrine was reaffirmed recently in United States v. Nobles, 
422 U.S. 225, 236-240 (1975), and has been substantially 
incorporated in Federal Rule of Civil Procedure 26 (b)(3) . 7

6 The following discussion will also be relevant to counsel's notes 
and memoranda of interviews with the seven former employees 
should it be determined that the attorney-client privilege does not 
apply to them.  See n. 3, supra.

7 This provides, in pertinent part:

HN7 "[A] party may obtain discovery of documents and tangible 
things otherwise discoverable under subdivision (b)(1) of this rule 
and prepared in anticipation of litigation or for trial by or for another 
party or by or for that other party's representative (including his 
attorney, consultant, surety, indemnitor, insurer, or agent) only upon 
a showing that the party seeking discovery has substantial need of 
the materials in the preparation of his case and that he is unable 
without undue hardship to obtain the substantial equivalent of the 
materials by other means.  In ordering discovery of such materials 
when the required showing has been made, the court shall protect 
against disclosure of the mental impressions, conclusions, opinions, 
or legal theories of an attorney or other representative of a party 
concerning the litigation."

 [5] [5] As  [***597]  we stated last Term, HN8 the obligation 
imposed by a tax summons remains "subject to the traditional 
privileges and limitations." United States v. Euge, 444 U.S. 
707, 714 (1980). Nothing in the language of the IRS summons 
provisions or their legislative history suggests an intent on the 
part of Congress to preclude application of the work-product 
doctrine.  Rule 26 (b)(3) codifies the work-product doctrine, 
and the Federal Rules of Civil Procedure are made applicable 
 [*399]  to summons enforcement proceedings by Rule 81 
(a)(3).  See Donaldson v. United States, 400 U.S. 517, 528 
(1971). While conceding the applicability of the work-product 
doctrine, the Government asserts that it has made a sufficient 
showing of necessity to overcome its protections.  The 
Magistrate apparently so found, 78-1 USTC para. 9277, p. 
83,605. The Government relies on the following language in 
Hickman:

HN9 "We do not mean to say that all written materials 
obtained or prepared by an adversary's counsel with an eye 
toward litigation are necessarily free from discovery in all 
cases.  Where relevant and nonprivileged facts remain hidden 
in an attorney's file and where production of those facts is 
essential to the preparation of one's case, discovery may 
properly be had. . . .  And production might be justified where 
the witnesses are no longer available or can be reached only 
with difficulty." 329 U.S., at 511.

The Government stresses that interviewees are scattered 
across the globe and that Upjohn has forbidden its employees 
to answer questions it considers irrelevant.  The above-quoted 
language from Hickman, however, did not apply to "oral 
statements made by witnesses . . . whether presently in the 
form of [the attorney's] mental impressions or memoranda." 
Id., at 512. As to such material the Court did "not believe that 
any showing of necessity can be made under the 
circumstances of this case so as to justify production. . . .  If 
there should be a rare situation justifying production of these 
matters, petitioner's case is not of that type." Id., at 512-513. 
See also Nobles, supra, at 252-253 (WHITE, J., concurring).  
Forcing an attorney to disclose notes and memoranda of 
witnesses' oral statements is particularly disfavored because it 
tends to reveal the attorney's mental processes, 329 U.S., at 
513 ("what he saw fit to write down regarding witnesses' 
remarks"); id., at 516-517 (" [**688]  the statement would be 
his [the  [*400]  attorney's] language, permeated  [***598]  
with his inferences") (Jackson, J., concurring). 8

8 Thomas described his notes of the interviews as containing "what I 
considered to be the important questions, the substance of the 
responses to them, my beliefs as to the importance of these, my 
beliefs as to how they related to the inquiry, my thoughts as to how 
they related to other questions.  In some instances they might even 
suggest other questions that I would have to ask or things that I 

449 U.S. 383, *397; 101 S. Ct. 677, **686; 66 L. Ed. 2d 584, ***596



Page 11 of 13

Gregory Green

 LEdHN Rule 26 accords special protection to work product 
revealing the attorney's mental processes.  The Rule permits 
disclosure of documents and tangible things constituting 
attorney work product upon a showing of substantial need and 
inability to obtain the equivalent without undue hardship. This 
was the standard applied by the Magistrate, 78-1 USTC para. 
9277, p. 83,604. Rule 26 goes on, however, to state that "[in] 
ordering discovery of such materials when the required 
showing has been made, the court shall protect against 
disclosure of the mental impressions, conclusions, opinions or 
legal theories of an attorney or other representative of a party 
concerning the litigation." Although this language does not 
specifically refer to memoranda based on oral statements of 
witnesses, the Hickman court stressed the danger that 
compelled disclosure of such memoranda would reveal the 
attorney's mental processes.  It is clear that this is the sort of 
material the draftsmen of the Rule had in mind as deserving 
special protection. See Notes of Advisory Committee on 1970 
Amendment to Rules, 28 U. S. C. App., p. 442 ("The 
subdivision . . . goes on to protect against disclosure the 
mental impressions, conclusions, opinions, or legal theories . . 
. of an attorney or other representative of a party.  The 
Hickman opinion drew special attention to the need for 
protecting an attorney against discovery of memoranda 
prepared from recollection of oral interviews. The courts have 
steadfastly safeguarded against disclosure of lawyers' mental 
impressions and legal theories . . .").

 [*401]  Based on the foregoing, some courts have concluded 
that no showing of necessity can overcome protection of work 
product which is based on oral statements from witnesses.  
See, e. g., In re Grand Jury Proceedings, 473 F.2d 840, 848 
(CA8 1973) (personal recollections, notes, and memoranda 
pertaining to conversation with witnesses); In re Grand Jury 
Investigation, 412 F.Supp. 943, 949 (ED Pa. 1976) (notes of 
conversation with witness "are so much a product of the 
lawyer's thinking and so little probative of the witness's actual 
words that they are absolutely protected from disclosure").  
Those courts declining to adopt an absolute rule have 
nonetheless recognized that such material is entitled to special 
protection. See, e. g., In re Grand Jury Investigation, 599 
F.2d 1224, 1231 (CA3 1979) ("special considerations . . . 
must shape any ruling on the discoverability of interview 
memoranda . . . ; such documents will be discoverable only in 
a 'rare situation'"); cf.  In re Grand Jury Subpoena, 599 F.2d 
504, 511-512 (CA2 1979).

We do not decide the issue at this time.  It is clear that the 
Magistrate applied the wrong standard when he concluded 
that the Government had made a sufficient showing of 
necessity to overcome the protections of the work-product 

needed to find elsewhere." 78-1 USTC para. 9277, p. 83,599.

doctrine.  The Magistrate applied the "substantial  [***599]  
need" and "without undue hardship" standard articulated in 
the first part of Rule 26 (b)(3).  The notes and memoranda 
sought by the Government here, however, are work product 
based on oral statements.  If they reveal communications, they 
are, in this case, protected by the attorney-client privilege.  To 
the extent they do not reveal communications, they reveal the 
attorneys' mental processes in evaluating the communications.  
As Rule 26 and Hickman make clear, such work product 
cannot be disclosed simply on a showing of substantial need 
and inability to obtain the equivalent without undue hardship.

While we are not prepared at this juncture to say that such 
material is always protected by the work-product rule, we 
 [*402]   [**689]  think a far stronger showing of necessity and 
unavailability by other means than was made by the 
Government or applied by the Magistrate in this case would 
be necessary to compel disclosure. Since the Court of Appeals 
thought that the work-product protection was never applicable 
in an enforcement proceeding such as this, and since the 
Magistrate whose recommendations the District Court 
adopted applied too lenient a standard of protection, we think 
the best procedure with respect to this aspect of the case 
would be to reverse the judgment of the Court of Appeals for 
the Sixth Circuit and remand the case to it for such further 
proceedings in connection with the work-product claim as are 
consistent with this opinion.

Accordingly, the judgment of the Court of Appeals is 
reversed, and the case remanded for further proceedings.

It is so ordered.  

Concur by: BURGER (In Part) 

Concur

CHIEF JUSTICE BURGER, concurring in part and 
concurring in the judgment.

I join in Parts I and III of the opinion of the Court and in the 
judgment.  As to Part II, I agree fully with the Court's 
rejection of the so-called "control group" test, its reasons for 
doing so, and its ultimate holding that the communications at 
issue are privileged. As the Court states, however, "if the 
purpose of the attorney-client privilege is to be served, the 
attorney and client must be able to predict with some degree 
of certainty whether particular discussions will be protected." 
Ante, at 393.  For this very reason, I believe that we should 
articulate a standard that will govern similar cases and afford 
guidance to corporations, counsel advising them, and federal 
courts.  
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The Court properly relies on a variety of factors in concluding 
that the communications now before us are privileged. See 
ante, at 394-395.  Because of the great importance of the 
issue, in my view the Court should make clear now that, as a 
 [*403]  general rule, a communication is privileged at least 
when, as here, an employee or former employee speaks at the 
direction of the management with an attorney regarding 
conduct or proposed conduct within the scope of employment.  
The attorney must be one authorized by the management to 
inquire into the subject and must be seeking information to 
assist counsel in performing any of the following functions: 
(a) evaluating  [***600]  whether the employee's conduct has 
bound or would bind the corporation;  (b) assessing the legal 
consequences, if any, of that conduct; or (c) formulating 
appropriate legal responses to actions that have been or may 
be taken by others with regard to that conduct.  See, e. g., 
Diversified Industries, Inc. v. Meredith, 572 F.2d 596, 609 
(CA8 1978) (en banc); Harper & Row Publishers, Inc. v. 
Decker, 423 F.2d 487, 491-492 (CA7 1970), aff'd by an 
equally divided Court, 400 U.S. 348 (1971); Duplan Corp. v. 
Deering Milliken, Inc., 397 F.Supp. 1146, 1163-1165 (SC 
1974). Other communications between employees and 
corporate counsel may indeed be privileged -- as the 
petitioners and several amici have suggested in their proposed 
formulations * -- but the need for certainty does not compel us 
now to prescribe all the details of the privilege in this case.

 Nevertheless, to say we should not reach all facets of the 
privilege does not mean that we should neglect our duty to 
provide guidance in a case that squarely presents the question 
in a traditional adversary context.  Indeed, because Federal 
Rule of Evidence 501 provides that the law of privileges "shall 
be governed by the principles of the common law as they may 
be interpreted by the courts of the United States in the light of 
reason and experience," this Court has a special duty to clarify 
aspects of the law of privileges properly  [*404]  before us.  
Simply asserting that this failure "may to some slight extent 
undermine desirable certainty," ante, at 396, neither 
minimizes the consequences  [**690]  of continuing 
uncertainty and confusion nor harmonizes the inherent 
dissonance of acknowledging that uncertainty while declining 
to clarify it within the frame of issues presented.  
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IN RE: TOYOTA MOTOR CORP. UNINTENDED ACCELERATION MARKETING, SALES
PRACTICES, AND PRODUCTS LIABILITY LITIGATION.

This document relates to: ALL CASES

Case No. 8:10ML02151 JVS (FMOx).

September 2, 2014.

United States District Court, C.D. California, Southern Division.

THOMAS J. NOLAN, LISA GILFORD, KEVIN J. MINNICK, SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP,
Los Angeles, CA, Lead Defense Counsel for Economic Loss Cases.

ORDER TO SHOW CAUSE WHY CIVIL SANCTIONS SHOULD NOT
ISSUE AGAINST BETSY BENJAMINSON

JAMES V. SELNA, District Judge.

ORDER TO SHOW CAUSE

Before the Court is the Toyota Defendants' Ex Parte Application For An Order To Show Cause Why Civil
Sanctions Should Not Issue Against Betsy Benjaminson (the "Application"). Having considered the papers,
the Court GRANTS the Toyota Defendants' Application.

IT IS ORDERED that Betsy Benjaminson shall show cause, unless she waives the right to do so, before the
Honorable James V. Selna of the United States District Court for the Central District of California, located in
Courtroom 10C of the Ronald Regan Federal Building and United States Courthouse, 411 West Fourth Street,
Room 1053, Santa Ana, California on October 27, 2014 at 3:00 p.m. why Ms. Benjaminson should not be
held in civil contempt for her failure to comply with the Court's First Amended Protective Order entered
January 19, 2011 (ECF No. 627).

Toyota shall make service upon Benjaminson of this Order to Show Cause and all supporting papers
forthwith. Benjaminson shall file and serve any response to the Order to Show Cause on or before October
2, 2014. Toyota may file and serve a reply on or before October 16, 2014.

Should Benjaminson be found in contempt, the Court will consider appropriate remedies, including monetary
sanctions. Such remedies will provide Benjaminson an opportunity to cure her contempt and avoid further
sanction by complying with the First Amended Protective Order in the future by (1) ceasing and desisting from
any further dissemination of Toyota's Confidential and Highly Confidential and privileged material; (2)
returning and destroying all documents and electronically stored information in her possession, custody, or
control that relate or refer to Toyota which she obtained from Linguistic Services, Inc., or Technovate, Inc., as
well as such material obtained from anyone else who has worked on a Toyotarelated litigation to the extent
that information contains material protected by the Court's protective orders or by any other law or agreement;
(3) allowing Toyota to have a forensic mechanism to verify that all electronic copies of protected materials on
her computers or devices have been fully removed.
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The Court further orders:

1. The Court will promptly appoint a member of the Criminal Justice Act panel to represent
Benjaminson. Counsel shall be bound by all protective orders of this Court with respect to any
material counsel receives, and shall sign and file a written acknowledgement prior to receipt of
any such material.

2. Until the Court has resolved the Order to Show Cause, Benjaminson shall preserve from
alteration or destruction any and all documents, electronically stored information, data, records,
or files of any kind, including metadata, that relate to the subpoena Toyota served on
Benjaminson, nor shall she publish or disseminate said material. The Court adopts this measure
to preserve the status quo and without prejudice to any party's position on the Order to Show
Cause.

IT IS SO ORDERED.

Save trees  read court opinions online on Google Scholar.
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Case Summary

Overview
HOLDINGS: [1]-Defendant's motion for sanctions was 
proper, as clear evidence adduced at a sanctions hearing 
established that plaintiff acted in bad faith and vexatiously 
during the course of the litigation in three respects, by 
intentionally seeking to destroy information on his laptop 
computer after the court had entered an order requiring him to 
provide the laptop for forensic discovery, by at a minimum 
recklessly failing to take reasonable measures to safeguard 
evidence on his phone, which he regularly used to exchange 
text messages with employees and which was another 
important source of discovery, and by repeatedly lying under 
oath—in interrogatory responses, at deposition, at trial, and in 

a post-trial affidavit—to cover up aspects of his secret 
deletion of information from his laptop computer and 
extraction of information from the hard drive of defendant's 
computer.

Outcome
Motion for sanctions is granted.

LexisNexis® Headnotes

Civil Procedure > ... > Attorney Fees & Expenses > Basis of 
Recovery > American Rule

Civil Procedure > Judicial Officers > Judges > Discretionary 
Powers

HN1 Delaware follows the "American Rule" under which 
courts generally do not award attorneys' fees to prevailing 
parties in litigation. A well-recognized exception to this rule 
is when the losing party has acted in bad faith, vexatiously, 
wantonly, or for oppressive reasons. The purpose of this 
exception is not to award attorney's fees to the prevailing 
party as a matter of right, but rather to deter abusive litigation 
in the future, thereby avoiding harassment and protecting the 
integrity of the judicial process. Delaware courts have shifted 
fees upon finding that a party delayed the litigation, asserted 
frivolous motions, falsified evidence and changed their 
testimony to suit their needs. Any one of these findings alone 
would be sufficient to justify a shifting of fees, and the Court 
of Chancery has broad discretion in fixing the amount of 
attorney fees to be awarded. Because the remedy of shifting 
fees for bad faith is an extraordinary one, the bad faith 
exception is not lightly invoked. To shift fees, a finding that 
the defendants acted in bad faith must be based upon clear 
evidence. In its most stringent formulation, the Court of 
Chancery has held that the bad faith exception only applied 
when the party in question displayed unusually deplorable 
behavior.

Evidence > Inferences & Presumptions > Inferences

HN2 The most natural inference that arises when 
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sophisticated people act secretively in a process that is 
governed by a court order and that has been placed under the 
purview of counsel to ensure compliance is that they have 
something to hide.

Evidence > Relevance > Preservation of Relevant Evidence

HN3 A party in litigation has a duty to preserve what it 
knows, or reasonably should know, is relevant in the action, is 
reasonably calculated to lead to the discovery of admissible 
evidence, is reasonably likely to be requested during 
discovery and/or is the subject of a pending discovery request.

Civil Procedure > Discovery & 
Disclosure > Discovery > Misconduct During Discovery

HN4 Delaware Courts have defined "recklessness" in the 
context of a reckless failure to safeguard evidence as a 
conscious awareness of the risk that one's action or inaction 
may cause evidence to be despoiled.

Criminal Law & Procedure > ... > Obstruction of Administration 
of Justice > Perjury > Elements

HN5 Under Delaware law, a person is guilty of perjury in the 
third degree when the person swears falsely. Del. Code Ann. 
tit. 11, § 1221. Perjury is obvious bad faith.

Criminal Law & Procedure > Criminal Offenses > Obstruction of 
Administration of Justice > Perjury

Civil Procedure > ... > Attorney Fees & Expenses > Basis of 
Recovery > Bad Faith Awards

HN6 False statements under oath, among other things, 
warrant fee shifting in a case where behavior by defendants 
unnecessarily increases the plaintiff's litigation expenses.

Evidence > Relevance > Preservation of Relevant 
Evidence > Spoliation

Civil Procedure > ... > Attorney Fees & Expenses > Basis of 
Recovery > Bad Faith Awards

HN7 In determining what remedy to award for spoliation, the 
court should consider (1) the culpability of the spoliating 
party; (2) the degree of prejudice suffered by the aggrieved 
party; and (3) the availability of lesser sanctions that could 
both avoid unfairness to the aggrieved party and serve as an 
adequate penalty to deter such future conduct. More 
generally, to award fees under the bad faith exception, the 
party against whom the fee award is sought must be found to 
have acted in subjective bad faith. The court evaluates the 
totality of a party's misconduct to determine whether the party 
litigated in bad faith and to determine the amount of fees to 

award.

Civil Procedure > Judicial Officers > Judges > Discretionary 
Powers

Civil Procedure > Sanctions > Baseless Filings > Bad Faith 
Motions

Civil Procedure > Sanctions > Baseless Filings > Vexatious 
Litigants

Civil Procedure > ... > Attorney Fees & Expenses > Basis of 
Recovery > Bad Faith Awards

HN8 In exercising its discretion to determine an appropriate 
sanction for bad faith and vexatious litigation conduct, the 
Court of Chancery of Delaware has shifted a portion of, and 
on occasion the entirety of, the opposing side's attorneys' fees.
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Opinion

MEMORANDUM OPINION

BOUCHARD, C.

Elizabeth Elting and Philip Shawe are the co-founders and co-
CEOs of TransPerfect Global, Inc. ("TPG" or the 
"Company"). As chronicled in a post-trial decision issued last 
year, their management of the corporation devolved into a 
state of dysfunction. Emblematic of the deep divisions and 
fundamental distrust between them, virtually every aspect of 
this litigation has been turbulent, with each side filing motions 
for sanctions against the other. This decision resolves the 
sanctions motion Elting filed against Shawe based on an 
evidentiary hearing that was held earlier this year.

As explained below, clear evidence adduced at the sanctions 
hearing establishes that Shawe acted in bad faith and 
vexatiously during the course of the litigation in [*3]  three 
respects: (1) by intentionally seeking to destroy information 
on his laptop computer after the Court had entered an order 
requiring him to provide the laptop for forensic discovery; (2) 
by, at a minimum, recklessly failing to take reasonable 
measures to safeguard evidence on his phone, which he 
regularly used to exchange text messages with employees and 
which was another important source of discovery; and (3) by 
repeatedly lying under oath—in interrogatory responses, at 
deposition, at trial, and in a post-trial affidavit—to cover up 
aspects of his secret deletion of information from his laptop 
computer and extraction of information from the hard drive of 
Elting's computer.

Shawe's actions obstructed discovery, concealed the truth, and 
impeded the administration of justice. He needlessly 
complicated and protracted these proceedings to Elting's 
prejudice, all while wasting scarce resources of the Court. 
Accordingly, Elting's motion for sanctions is granted. Shawe 
will be required to pay a significant portion of her attorneys' 
fees and expenses, as explained below.

I. BACKGROUND

These are the facts as I find them based on the documentary 
evidence and witness testimony provided during [*4]  a two-

day hearing held on January 7-8, 2016 (the "Sanctions 
Hearing"). Five fact witnesses and two expert witnesses 
testified. The two experts provided testimony concerning 
Shawe's deletion of files from his laptop computer after he 
had been ordered to provide the laptop for forensic discovery. 
Elting's expert was Daniel Schilo of Deloitte Financial 
Advisory Services LLP ("Deloitte"). Shawe's expert was 
Michael Bandemer of Berkeley Research Group. I accord the 
evidence the weight and credibility I find it deserves.

For additional background on the disputes between Shawe 
and Elting in their management of the Company, the reader is 
referred to the post-trial opinion issued on August 13, 2015 
(the "Merits Opinion"),1 after a six-day trial (the "Merits 
Trial"). The facts relevant here begin in late 2013.

A. Shawe Obtains Access to Elting's Gmails with Wudke's 
Help

In October 2013, Elting hired Kramer Levin Naftalis & 
Frankel LLP to try to negotiate a resolution of the 
increasingly acrimonious disputes that had been brewing 
between Shawe and Elting for some time over their 
management of the Company. This enraged Shawe. Rather 
than hire his own counsel and engage in a mature dialogue, 
Shawe [*5]  undertook a campaign to spy on Elting in pursuit 
of what had become a personal battle in which Shawe was 
determined to get his way over Elting at all costs, even if (to 
use Shawe's words) it meant "shutting down" or "dismantling" 
the Company.2

Shawe initially directed employees to intercept Elting's 

1 In re Shawe & Elting LLC, 2015 Del. Ch. LEXIS 211, 2015 WL 
4874733 (Del. Ch. Aug. 13, 2015).

2 See 2015 Del. Ch. LEXIS 211, [WL] at *5 (quoting Shawe's 
emails). On April 11, 2016, Shawe moved to supplement the 
Sanctions Hearing record to include evidence that Elting reimbursed 
the Company in December 2015 for approximately $159,000 that the 
Company paid two years earlier to Kramer Levin and Kidron 
Corporate Advisors LLC, a financial advisor Kramer Levin had 
hired. Mot. to Supplement the Record to Include Post-Hearing 
Evidence (April 11, 2016). In that motion, Shawe claims that "the 
event that finally pushed Shawe to go into Elting's office was 
discovering that Elting was using TransPerfect funds to pay her 
lawyers." Id. ¶ 4. I rejected this asserted justification in the Merits 
Opinion and see no basis to revisit it now. Merits Opinion, 2015 Del. 
Ch. LEXIS 211, 2015 WL 4874733, at *27 n.288). In any event, the 
supplemental evidence is irrelevant to the matters at issue here, 
namely, Shawe's intentional deletion of files from his laptop, his 
reckless failure to safeguard evidence on his phone, and his repeated, 
intentionally false statements [*6]  under oath in connection with the 
Merits Trial.

2016 Del. Ch. LEXIS 107, *2
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regular mail, including her correspondence with Kramer 
Levin, and to monitor her phone calls. By the end of 
December 2013, Shawe's surreptitious monitoring of Elting 
had expanded to include her private emails, including those 
with her counsel.

Late on New Year's Eve, 2013, Shawe used a master cardkey 
to access her office. Shawe removed her computer and carried 
it to his office, where Michael Wudke, President of TPG's 
Forensic Technology business, was waiting.3 Shawe directed 
Wudke to make an image of Elting's hard drive.4 Wudke did 
so by removing the hard drive and connecting it to a forensic 
"Tableau device" with a "write blocker," which ensured that 
no trace of his actions would be left on Elting's computer.5 
Wudke then restored the hard drive to Elting's computer, 
which Shawe returned to her office.6 Shawe did not tell 
Wudke whose computer it was, and he directed Wudke not to 
document the copying.7

On January 1 or 2, 2014, [*7]  Shawe ordered Wudke to 
search for emails on the image Wudke had made of Elting's 
hard drive. Wudke exported the Outlook ".pst" and ".ost" files 
(which archive emails) onto an external device.8 Wudke saw 
that one of the files was named "lizelting1@gmail.com.pst.," 
from which he deduced that the hard drive was Elting's.9 
Wudke gave the external device containing Elting's emails to 
Shawe.10

Wudke helped Shawe download Elting's Gmails on at least 
two other occasions in early 2014. Each time, also late at 
night, Shawe took Elting's computer from her office, brought 
it to Wudke's office, and had Wudke extract Elting's emails 
from her hard drive while instructing him not to document his 
actions.11

During the first quarter of 2014, Wudke installed "NUIX" 
onto Shawe's laptop.12 NUIX is a forensic tool that allows a 

3 Transcript of Sanctions Hearing ("Tr.") 347 (Wudke) (Jan. 7-8, 
2016); Tr. 484-85 (Shawe).

4 Tr. 347-48 (Wudke).

5 Tr. 358-59 (Wudke).

6 Tr. 359-60 (Wudke).

7 Tr. 360-62 (Wudke).

8 Tr. 352-54, 364-65 (Wudke).

9 Tr. 363-64 (Wudke).

10 Tr. 354 (Wudke).

11 Tr. 355-56, 365-68 (Wudke).

12 Tr. 78 (Schilo); Tr. 385-88 (Wudke).

user to search information from unstructured data.13 Wudke 
taught Shawe how to enter search terms into NUIX to find 
responsive emails, and entered NUIX searches that Shawe 
requested.14

As discussed below, Shawe repeatedly provided false [*8]  
testimony during the litigation to conceal Wudke's 
involvement in the extraction of Gmails from the hard drive 
of Elting's computer as well as other activities involving the 
deletion of files from Shawe's laptop. Wudke's role did not 
become known until late November 2015, shortly before the 
Sanctions Hearing.

B. Shawe Remotely Accesses Elting's Privileged 
Communications

Beginning on March 31, 2014, Shawe arranged to access 
Elting's hard drive on her office computer remotely.15 Having 
obtained her unique identification number from the back of 
her office computer, he mapped his way to her hard drive.16 
Event logs from Elting's and Shawe's work computers show 
that Shawe used this method to access Elting's computer at 
least 44 times on 29 different dates between March and July 
2014.17 These events occurred late in the evening or in the 
early hours of the morning.18 Through his stealthy actions, 
Shawe ultimately gained access to approximately 19,000 of 
Elting's Gmails, including approximately 12,000 privileged 
communications with her counsel at Kramer Levin and her 
Delaware counsel in this litigation.19

C. Shawe Hires Nathan Richards, Who Assists in Spying 
on Elting

On April 1, 2014, Nathan Richards, a former TPG employee 
who worked for Shawe, came to New York at Shawe's request 
to meet with him.20 Richards believed he was coming for a 

13 Tr. 385-86 (Wudke).

14 Tr. 386-88 (Wudke).

15 Merits Opinion, 2015 Del. Ch. LEXIS 211, 2015 WL 4874733, at 
*13.

16 Id.; see JX-S 16 ¶¶14-15; Tr. 539 (Shawe); Shawe Dep. 226 (Dec. 
23, 2015).

17 JX-S 16 ¶¶12-16 & App'x [*9]  A.

18 Id.

19 Merits Opinion, 2015 Del. Ch. LEXIS 211, 2015 WL 4874733, at 
*13.

20 Tr. 399-403, 436 (Richards).

2016 Del. Ch. LEXIS 107, *6



Page 5 of 20

Gregory Green

marketing assignment.21 Just five days later, on April 6, 
Richards used a temporary card key to enter Elting's office at 
4:47 a.m.22 Richards took photographs of Elting's office, 
including the inside of her file cabinets, and removed hard 
copies of documents, which Richards delivered to an 
investigator working for Shawe's lawyers at Sullivan & 
Cromwell LLP.23

In May 2014, Shawe entered into a "Consulting Agreement" 
with Richards that provided for Richards to perform 
"paralegal and litigation support services" and to "facilitate 
the rendering of legal services" by Shawe's counsel "in 
connection with disputes between or among" Shawe, Elting 
and related parties.24 The Agreement was back-dated to "as of 
April 4, 2014," before Richards entered Elting's office on 
April 6.25

Richards had [*10]  no experience as a paralegal or in 
litigation support, investigative work, or "document 
preservation"— a task Shawe later would stress was one of 
Richard's key functions.26 Richards had worked at 
TransPerfect in communications and marketing, later at a not-
for-profit, and then formed his own company offering 
marketing services.27 The "Consulting Agreement" promised 
Richards $30,000 a month, and eventually yielded him 
$250,000 for approximately ten months of work—almost 
twice the highest salary Richards had ever earned before.28

On later occasions, all early in the morning and all at Shawe's 
direction, Richards entered Elting's office and that of TPG 
employee Gale Boodram to go through and photograph their 
files.29 Richards described his procedure for taking the 
photographs as a technique he had learned from television 
crime shows.30 Richards deployed these methods because 
Shawe told him that they were engaged in a "fraud 
investigation" involving, among other things, forgery.31 As 

21 Tr. 436 (Richards).

22 Tr. 412, 440-41 (Richards); JX 1348 at 7.

23 Tr. 444, 447-48 (Richards); JX-S 35 at 36-38, 41.

24 JX-S 3 at 1.

25 Id.; Tr. 402, 437-38 (Richards).

26 Tr. 405, 434-35, 443 (Richards); Tr. 491-92 (Shawe).

27 Tr. 398-402 (Richards).

28 Tr. 436-39 (Richards); JX-S 3 at 1.

29 Tr. 441-46 (Richards).

30 Tr. 416 (Richards).

31 Tr. 412-14 [*11]  (Richards); Tr. 477-78 (Shawe).

Richards later acknowledged, that suspicion proved baseless.
32

D. The Litigation Hold Notices

In May 2014, Shawe and Elting filed four separate lawsuits 
against each other, one in New York and three in this Court. 
Anticipating the onset of litigation, Shawe distributed a 
"Litigation Hold Notice" to senior management and other 
employees of TPG on April 11, 2014.33 The notice applied to 
both text messages and data on laptop computers.34 Shawe 
instructed that recipients were "to retain and not destroy any 
documents or communications, either in hard copy or 
electronic form, relating in any way, either directly or 
indirectly, to Shawe & Elting LLC. If you are uncertain as to 
whether a particular document related to this matter, it should 
be retained."35

On September 3, 2014, as the Delaware litigation was heating 
up, Elting served Shawe with document requests seeking 
Shawe's text messages, communications from Shawe's 
personal email addresses, and documents concerning 
Richards.36 That same day, Elting sent [*12]  out her own 
litigation hold notice to TPG senior management and other 
employees.37 Similar to the one Shawe issued in April, it 
called for the preservation of documents, including emails and 
text messages, on personal phones and laptops. Elting 
instructed that, "[b]ecause of the number of issues in dispute, 
you must retain and may not destroy any documents or 
communications, whether in hard copy or electronic form, and 
including those stored on personal computers or handheld 
electronic devices, that relate in any way to TransPerfect, 
your employment here, or to me or Phil."38 Shawe replied to 
the email, stating that "Liz is absolutely correct" and that 
everyone must "save all documents that might be relevant."39

Despite these two litigation hold notices (the "Litigation Hold 

32 Tr. 442 (Richards).

33 JX-S 5 at 5-6.

34 See Tr. 596 (Shawe).

35 JX-S 5 at 5. The entity referred to in this litigation hold notice, 
Shawe & Elting LLC, served as a vehicle to receive money from 
TPG and to make distributions periodically to Shawe and Elting. 
Merits Opinion, 2015 Del. Ch. LEXIS 211, 2015 WL 4874733, at *2.

36 JX-S 4 at 21.

37 JX-S 5 at 3-4.

38 Id. at 4.

39 Id. at 3.

2016 Del. Ch. LEXIS 107, *9
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Notices") and his familiarity with litigation discovery 
practices as the co-CEO of a company engaged in providing 
litigation support services, Shawe did nothing to image or 
preserve his iPhone or laptop, both of which he continued to 
use.40 Nor did Shawe, or anyone else, tell Richards that the 
Litigation Hold Notices applied to Richards' own documents, 
including his communications with Shawe, even though [*13]  
Richards was (according to Shawe) working directly for 
Shawe on "litigation support services" and his key task was 
"document preservation."41

E. The September 26 Conference and Scheduling of Trial

On September 26, 2014, the Court held a conference at which 
it granted Elting leave to retain a vendor to collect the 
Company's electronically stored information.42 The parties 
ultimately agreed to use Deloitte for this purpose. Concerned 
that the manifest tensions between the parties presaged that 
discovery would be highly contentious, I cautioned the parties 
about the dangers of spoliating evidence:

[T]he last thing anybody should want to have happen 
here — and I'm not suggesting anybody would, but the 
last thing you want to allow any of your clients to be in 
the position or exposed to having happen is some ESI or 
other discovery gone missing. That will be a horrible 
outcome for whoever is found responsible for that, if that 
were ever to occur. And the sanctions, you know, can 
range from financial in nature to adverse inferences to 
losing the case[.]43

On November 18, 2014, at the conclusion of [*14]  a hearing 
during which the deep divisions between Shawe and Elting 
again were apparent, I ordered that the three then-pending 
cases be scheduled for an expedited trial on a consolidated 
basis.44 Trial was later scheduled to begin on February 23, 
2015.

40 Tr. 596-600, 603-04 (Shawe).

41 Tr. 492 (Shawe); JX-S 3 at 1; JX-S 5.

42 Tr. of Teleconference at 5 (Sept. 26, 2014).

43 Id. at 7-8.

44 See In re TransPerfect Global, Inc., 2014 Del. Ch. LEXIS 250, 
2014 WL 6810761, at *1-3 (Del. Ch. Dec. 3, 2014) (denying motion 
for the appointment of a temporary custodian but noting that Elting 
had "identified a number of areas of fundamental disagreement 
between her and Shawe that may well support a finding of deadlock 
and warrant the appointment of a custodian under 8 Del. C. § 
226(a)(2) after the trial of this action is held and the Court has the 
opportunity to consider a full record.").

F. Shawe's iPhone is Damaged and Discarded

On Saturday, November 22, 2014, just four days after the 
Court ordered an expedited trial, Shawe's iPhone allegedly 
was damaged when Shawe visited his brother Larry at his 
apartment.45 I say "allegedly" because, as discussed below, 
the phone ended up being discarded in a strange episode and 
was never made available for a forensic examination.

At some point during Shawe's visit, the brothers went into the 
kitchen, leaving Shawe's phone in the adjacent living room 
with Larry's five year-old daughter, [*15]  Ava.46 Hearing Ava 
scream, the brothers ran into the living room to find Shawe's 
iPhone partly submerged in a plastic cup of Diet Coke.47 The 
partial submersion, which Larry characterized as a "1 out of 
100,000" shot, lasted just a couple of seconds.48 Shawe 
retrieved the phone, dried it, charged it, and tried "several 
techniques with the buttons" to revive it, without success.49

The next week, before Thanksgiving, Shawe gave the phone 
to his "trusted assistant" Joe Campbell, with whom Shawe 
shared the same office, and instructed Campbell to attempt to 
revive the phone.50 Shawe did not say anything to Campbell 
about the outstanding discovery requests or remind him about 
the Litigation Hold Notices.51

After taking possession of the phone, Campbell tried to 
recharge it and unsuccessfully searched Google for 
solutions.52 He did not contact Apple or visit the Apple Store 
eight blocks from his office,53 nor did he solicit aid from 
TPG's forensics team.54 After making some modest efforts to 
revive the phone, Campbell said he put the phone in the [*16]  
drawer of his office desk.55 The story of what allegedly 
happened with the phone next is bizarre.

According to Campbell, sometime in December 2014, he 

45 Tr. 281-82 (Larry Shawe); Tr. 496 (Shawe).

46 Tr. 283 (Larry Shawe).

47 Tr. 283, 285, 287 (Larry Shawe).

48 Tr. 286-87 (Larry Shawe).

49 Tr. 497, 589-90 (Shawe).

50 Tr. 308 (Campbell); Tr. 497-98, 597 (Shawe).

51 Tr. 312 (Campbell).

52 Tr. 310 (Campbell).

53 Tr. 311 (Campbell).

54 Id.

55 Tr. 293 (Campbell).

2016 Del. Ch. LEXIS 107, *12
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opened his desk drawer where he had left Shawe's iPhone and 
concluded from seeing "some droppings" in the drawer that a 
rat had invaded the desk—which was located on the 39th 
floor of a commercial office building at 3 Park Avenue—and 
chewed on a PowerBar.56 Campbell claims that, in a 
"visceral" reaction, he tossed the contents of the drawer, 
including the iPhone, into the garbage.57 Campbell had been a 
paralegal for five years and was a recipient of both Litigation 
Hold Notices.58 His claim that he threw out the phone 
because of rat droppings is inexplicable.

G. The December 11 Expedited Discovery Order

On December 2, 2014, Elting moved for expedited discovery 
in aid of a motion for sanctions she later filed (the "Sanctions 
Motion") based on her discovery, on November 25, 
2014, [*17]  that Shawe had accessed and reviewed her 
personal Gmails, including emails with her counsel. On 
December 11, I entered an order granting this motion (the 
"Expedited Discovery Order"), finding that expediting 
discovery was "urgently necessary to protect Elting's rights 
and the integrity of these proceedings and related actions."59

The Expedited Discovery Order granted discovery on an 
expedited basis into "[t]he full extent of, and reasons for, 
Shawe's attempt to access Elting's Gmail," including the 
"identity and role of all persons who assisted Shawe in such 
conduct and who were aware (or should have been aware) of 
such conduct (and when)."60 It directed Shawe to respond to 
Elting's interrogatories and document requests, and permitted 
Elting to depose "Shawe and other individuals who either 
assisted Shawe in accessing Elting's Gmail . . . or individuals 
who were otherwise involved or knew of Shawe's conduct."61 
The Expedited Discovery Order also permitted Elting to take 
forensic discovery of Shawe's "computers, telephones, and 
any other devices or systems that may contain information 
relevant to the issues presented in the Expedited Discovery 
Motion."62

56 Tr. 294-95, 313-14 (Campbell).

57 Tr. 294, 296 307, 314 (Campbell).

58 Tr. 307 (Campbell); JX 5; see also Tr. 330 (Campbell) (admitting 
he would not have thrown out the phone if he had recalled the 
Litigation Hold Notices).

59 JX-S 6 at 2.

60 Id. at 2-3.

61 Id. at 3-4.

62 Id. at 4.

Campbell could not recall with [*18]  specificity when he 
discarded the phone.63 It is thus not clear whether it was 
discarded before or after the Expedited Discovery Order was 
entered. But Campbell estimated that Shawe did not ask him 
about the status of the iPhone until January 2015, at which 
point Campbell told Shawe he had thrown the phone out.64

H. Shawe Deletes Files from His Laptop Before it is 
Imaged

After the Expedited Discovery Order was entered, Shawe 
continued to use his laptop for nine days,65 until an image of 
the laptop was made on December 20 (the "December 20 
Image"). Crucial to the pending motion, Shawe deleted 
approximately 19,000 files from the laptop on December 19, 
the day before the December 20 Image was made.66 The 
deletions on December 19 took three forms.

First, Shawe added files to, and then emptied, the recycle bin 
on his computer.67 The recycle bin is where users send files 
they wish to delete, but the files sent there generally are not 
actually deleted unless the bin is emptied, in which case the 
space on the hard drive once dedicated to the data is no longer 
protected and may be overwritten.68 Shawe was not a regular 
emptier of his recycle bin. Forensic evidence shows that files 
dating back to August 2014 were still in his recycle bin on 
December 19.69 On the evening of December 19, Shawe 
added several thousand more files to his recycle bin and then 
emptied it.70

Second, Shawe cleared his temporary internet files, which 
included the histories of three different internet browsers 
Shawe used dating back to August 2013 (Explorer and 

63 See Tr. 314 (Campbell).

64 Tr. 292-94 (Campbell).

65 Noting that Shawe's hard drive was over 95% full on December 11 
when the Expedited Discovery Order was entered, Elting argues that 
Shawe's continued use of the laptop "likely caused data in 
unallocated space of the hard drive to be overwritten" so as to 
spoliate evidence. Elting Op. Br. 20-21. I have considered the cited 
testimony carefully but the record is too inconclusive for me to make 
any finding on this [*19]  issue.

66 Tr. 553-54 (Shawe); JX-S 10 at 4.

67 Tr. 65-67 (Schilo).

68 Tr. 58-59 (Schilo).

69 Tr. 66 (Schilo).

70 Tr. 66-67 (Schilo).
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Firefox) and January 2014 (Chrome).71 Browser histories can 
be an important source for forensic examination because, for 
example, temporary internet files can disclose email searches 
and identify files the user considered important enough to 
open.72

Third, Shawe deleted [*20]  temporary files created by 
application software, which included evidence of his use of 
NUIX to review Elting's Gmails.73

Shawe's own expert, Bandemer, testified that a total of 18,970 
files were deleted from Shawe's laptop on December 19.74 As 
discussed below, Shawe testified at the Merits Trial that he 
did not delete any files from his laptop before the December 
20 Image was made.75 That testimony was plainly false.

A significant part of the Sanctions Hearing focused on the 
ability of the forensic experts to recover information Shawe 
deleted from his laptop before it was imaged on December 20 
using a "volume shadow copy" of the computer's hard drive 
that the Windows operating system automatically generates 
periodically. A volume shadow copy constitutes a "snapshot" 
of the hard drive that "freezes all the files at that date" so that 
one can "roll back to the files that existed as of those dates."76 
The December 20 Image contained volume shadow copies 
that were generated on December 8, 12, 16, and at 12:06 p.m. 
on December 19. Bandemer testified that he was able to 
recover most of the files Shawe [*21]  deleted from his laptop 
using the December 19 volume shadow copy.77 Despite these 
efforts, as Bandemer admitted, and as Elting's expert (Schilo) 
agreed, 1,068 out of the 18,970 files that Shawe had deleted 
from his laptop were unrecoverable.78

I. The December 20 Image and Richards' Departure

On December 20, nine days after entry of the Expedited 
Discovery Order, Wudke made an image of Shawe's laptop 
using a forensics program called EnCase.79 Even though 

71 Tr. 235 (Bandemer).

72 Tr. 68-72 (Schilo).

73 Tr. 79-80 (Schilo).

74 Tr. 232-33 (Bandemer).

75 Tr. 620-21 (Shawe) (quoting Trial Tr. 875 (Feb. 25, 2015)).

76 Tr. 59-62 (Schilo); see also Tr. 220, 234 (Bandemer).

77 Tr. 222 (Bandemer).

78 Tr. 233, 243, 260 (Bandemer). The unrecoverable files consisted 
of those that were created after the volume shadow copy was created 
around noon on December 19 and deleted before the December 20 
Image was made. Tr. 233, 260 (Bandemer).

EnCase permits the user to identify the image-maker, Wudke 
omitted that information in creating the December 20 
Image.80 At Shawe's request, Wudke did not document his 
work, as he normally would do for a client when imaging a 
hard drive.81

Also on December 20, Richards left for Europe.82 Before 
doing so, he deleted all of his text messages.83 Richards 
testified that no one told him to preserve his [*22]  text 
messages and that he would not have deleted them had he 
been so instructed.84

J. Shawe Deletes More Files on his Laptop on December 
22

On December 22, 2014, Shawe again deleted significant 
amounts of information from his laptop computer. 
Specifically, Shawe sat with Wudke in front of his laptop and 
identified approximately 22,000 files that he wanted Wudke 
to delete.85 Wudke deleted the files Shawe selected using a 
program called CCleaner, which Bandemer, Shawe's forensic 
expert described as "a specialty software program designed 
for the purpose of deletion, with the result that files and 
information would be permanently erased from the 
computer."86 Wudke used CCleaner's "secure" mode, which 
makes recovery of files "really hard" even for a forensic 
examiner.87 As a certified fraud examiner, Wudke is bound 
by an ethics code, which requires members to "comply with 
the lawful orders of the courts."88 But Shawe did not tell 
Wudke about the Expedited Discovery Order.89

The files Shawe instructed [*23]  Wudke to delete on 
December 22 included Elting's privileged Gmails with her 
lawyers on a range of topics,90 and files that were personal to 

79 Tr. 340-41 (Wudke).

80 Tr. 53 (Schilo).

81 Tr. 375-77 (Wudke).

82 Tr. 457 (Richards).

83 Tr. 458 (Richards).

84 Tr. 458-59 (Richards).

85 Tr. 32 (Schilo); Tr. 343-44, 378-81 (Wudke).

86 Tr. 344 (Wudke); JX-S 29 ¶ 22.

87 Tr. 33 (Schilo), 344 (Wudke).

88 Tr. 394-95 (Wudke); JX-S 46.

89 Tr. 382 (Wudke).

90 JX-S 23 ¶ 23.
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Elting and relevant to the Merits Trial.91 The subject matter of 
these deletions belie Shawe's attempt to rationalize his 
deletion of information out of concern for the security of his 
"personal, medical, and privileged" information.92

K. Shawe's Expert Discovers the December 22 Deletions

On December 22, 2014, Shawe's counsel engaged Bandemer 
to assist in procuring information from Shawe's laptop to 
provide to Elting's counsel in order to comply with the 
Expedited Discovery Order.93 Shawe did not tell Bandemer 
about his December 22 deletions or the December 20 Image 
that Wudke had created.94

On December 26, Bandemer received Shawe's laptop by 
Federal Express. He immediately imaged it, and began 
creating a file listing.95 In doing so, he observed artifacts 
signaling the use of CCleaner, i.e., many of the files had been 
renamed with "random Z characters."96 Bandemer reported 
his findings about the deletions to Shawe's counsel on January 
9, 2015.97 On January 12, Shawe flew to San Diego to deliver 
the December 20 Image to Bandemer in person.98 On January 
16, 2015, Shawe's professional responsibility counsel, Ronald 
Minkoff, sent a letter to Elting's counsel, which was filed with 
the Court the same day, disclosing the post-December 20 
deletions to Shawe's laptop.99 The letter [*25]  reported that: 

91 Files personal to Elting included her personal banking statements, 
Kramer Levin's detailed invoices, a confidentiality agreement 
between Elting and an investment bank, recommendations to Elting 
about money managers, and an email about Elting's personal credit 
line. Files relevant to the Merits Trial included a statement by a 
TransPerfect employee alleging supposed harassment by Elting, 
communications about Shawe & Elting LLC, emails reflecting 
Shawe's monitoring of the interactions of the Company's Chief 
Information Officer (Yu-Kai Ng) with Deloitte on document 
production, emails concerning Shawe's use of Ng to obtain access to 
software blocking emails from Kramer Levin, an Elting Gmail to 
TransPerfect IT Director George Buelna concerning Boodram's 
computer access, an email reflecting Shawe's knowledge of 
NUIX [*24]  software, and emails between Elting and Boodram on 
payroll issues. See JX-S 23 ¶ 21.

92 Tr. 502, 509 (Shawe).

93 Tr. 195-99 (Bandemer); JX-S 9.

94 Tr. 244, 272 (Bandemer).

95 Tr. 199-200, 244 (Bandemer).

96 Tr. 200 (Bandemer).

97 Tr. 201 (Bandemer); JX-S 10 at 5.

98 Tr. 274 (Bandemer); Tr. 516 (Shawe).

99 JX-S 10.

"Mr. Shawe states as follows: After the Court issued the 
Expedited Discovery Order, Mr. Shawe continued to use his 
personal laptop in the ordinary course of business. At that 
time, he did not believe that the Expedited Discovery Order 
required him to disclose personal, medical or privileged 
material to Ms. Elting's counsel or anyone else."100 The letter 
continued, stating that counsel had "recently learned" that 
Shawe had asked an "assistant to make a full forensic copy of 
the personal laptop, which was completed on December 20, 
2014," and then "to delete certain files so as to produce the 
personal laptop with only the files relevant to the 'limited 
discovery' surrounding Elting/Kramer Gmails ordered by the 
Court."101 The letter did not identify the referenced 
"assistant," and it did not disclose Shawe's December 19 
deletions.102

Shawe testified he did not tell his lawyers about the deletion 
of files on his laptop until after Bandemer noticed them.103 
This is consistent with Minkoff's representation in his January 
16 letter that counsel had "recently learned" [*26]  that 
deletions were made to Shawe's laptop.104

L. Shawe Provides False Interrogatory Answers

Shawe was scheduled for deposition about Gmail issues on 
January 20, 2015. The night before, Shawe verified under 
oath amended responses to interrogatories Elting had 
propounded.105 Shawe's sworn responses were false in several 
important respects.

Interrogatory No. 5 asked Shawe to "Identify and describe 
each instance in which You have accessed the hard drive of 
Elting's TransPerfect computer."106 Shawe referenced only 
the New Year's Eve incident. He omitted the other occasions 
when he took Elting's computer from her office and brought it 
to Wudke to extract information from it.107

Interrogatory No. 17 asked Shawe to "[i]dentify every person 
who may have knowledge of any facts concerning Your 

100 Id. at 4.

101 Id. at 5.

102 Id.

103 Tr. 582 (Shawe).

104 JX-S 10 at 5.

105 JX-S 11.

106 Id. at 6.

107 Id.
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downloading a replica '.pst' file of Elting's Gmail account. For 
each person identified, describe the knowledge possessed by 
each such person."108 In response, Shawe listed 27 people, 
five of whom he added in amending his responses.109 Shawe 
did not identify Wudke.

Interrogatories 20, 21 and 23 asked Shawe to identify persons 
with knowledge of facts concerning, or who may have 
assisted him, in [*27]  accessing or reviewing documents on 
Elting's hard drive.110 Shawe answered by swearing that 
"there are no persons other than his counsel . . . with 
knowledge of any facts concerning his 'accessing or 
reviewing documents stored on the hard drive of Elting's 
TransPerfect computer,'" that "no other person assisted him in 
downloading replica '.pst' files of Elting's Gmail emails," and 
that "no person assisted him in accessing Elting's Gmail 
emails."111 Once again, Shawe concealed Wudke's 
involvement.

M. Shawe Provides False Testimony at His Deposition

Shawe appeared for deposition on January 20. During the 
deposition, Shawe again provided false testimony to conceal 
Wudke's involvement in accessing Elting's hard drive as well 
his involvement in deleting information from Shawe's laptop.

When asked about the New Year's Eve extraction of 
information from Elting's hard drive, Shawe omitted Wudke 
from the story.112 Instead, he falsely claimed to have imaged 
Elting's hard drive "personally" and to have exported the files 
himself using equipment he borrowed from Wudke.113

When asked to identify the "assistant" mentioned in Minkoff's 
January 16 letter who had helped Shawe [*28]  delete 
information from his laptop just 30 days earlier, Shawe 
testified that it was Richards,114 and that he had "tasked Mr. 
Richards" both with making "a mirror image copy" and with 
selecting and deleting supposedly "personal, privileged, or 
medical" documents.115 According to Shawe, Richards not 

108 Id. at 12.

109 Id. at 12-13.

110 Id. at 15-16.

111 Id.

112 Shawe Dep. 65-66 (Jan. 20, 2015).

113 Id. at 66, 68-69.

114 Id. at 142-43.

115 Id. at 153.

only was the person who made the deletions—Richards was 
the person who decided which files to delete.116

It was convenient for Shawe to name Richards as his 
accomplice because Shawe knew at the time that Richards 
was quitting his job with Shawe and heading home to his 
family in the state of Washington.117 At 8:49 a.m. on January 
20, shortly before Shawe's deposition, Richards sent Shawe a 
text message that said, simply, "Godspeed."118 Knowing that 
Richards would be gone and difficult to track down before the 
rapidly approaching Merits Trial, Shawe used Richards as a 
scapegoat.

N. Further Disputes as the Merits Trial Approaches

On January 23, 2015, Elting's counsel reported to the Court 
her concerns that Shawe had spoliated evidence on his laptop 
and had failed to comply with the Expedited Discovery Order 
by, among other things, not making his laptop available 
for [*29]  inspection. On January 28, Shawe's ethics counsel 
responded, stating that "Shawe understands the seriousness of 
'spoliation' concerns arising out of his efforts to provide 
responsive information," and representing to the Court (with 
bold text in the original) that "Mr. Shawe arranged for a full 
forensic image of his personal laptop … on December 20, 
2014, before any files were removed from the laptop."119 
That representation, which only could have been made with 
Shawe's knowledge and approval, was false because, as 
discussed previously, Shawe had deleted almost 19,000 files 
from his laptop the day before the December 20 Image was 
made.

On February 2, 2015, after hearing argument on an 
application to require Shawe to comply with the Expedited 
Discovery Order, the Court issued another Order finding that 
"Shawe has failed to allow Elting to conduct forensic 
discovery of computers, telephones, and other devices or 
systems in his possession, custody, or control that may 
contain information relevant to the issues presented in the 
Expedited Discovery Motion, despite Elting having requested 
on multiple occasions that Shawe comply fully with the 
Expedited Discovery Order."120 I further [*30]  ordered that 
Shawe produce to Deloitte the December 20 Image within 72 

116 Id.

117 Tr. 424, 460 (Richards).

118 JX-S 43 at 30.

119 JX-S 13 at 1-2.

120 JX-S 15 at 2.
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hours.121 Three days later, on February 5, Shawe sought 
"clarification" of this Order to allow Bandemer to oversee and 
limit Deloitte's inspection of the devices.122 I rejected that 
application the same day.123 Only at this point, with less than 
three weeks to go before the Merits Trial was scheduled to 
begin, did Deloitte receive the December 20 Image.124

On February 11, 2015, during another pre-trial hearing, 
Shawe's counsel acknowledged that Shawe had made no 
effort to preserve or collect his text messages.125 Shawe also 
informed the Court for the first time that his "prior phone 
broke in November [2014]," with his counsel expressing 
uncertainty "what the state of being able to retain those . . . 
text messages is" while suggesting the presence of "a forensic 
consultant who will do that investigation."126 Shawe was 
ordered to produce personal emails and "text messages that 
involve any communications with any of the 32 employees 
that were the subject of subpoenas" Elting had served 
previously.127 His counsel [*31]  also was to provide a 
certification "regarding whether any deletions occurred to" 
Shawe's text messages or Gmails.128

On February 15, 2015, Shawe produced two weeks' worth of 
text messages with the subpoenaed employees, a total of 537 
text messages, many of which were relevant to the issues in 
the case.129 That same day, Minkoff stated in an affidavit that 
"Shawe has been unable to locate" his cell phone.130

On February 19, 2015, the Court held a pre-trial conference 

121 Id. at 3.

122 C.A. No. 9700-CB, D.I. No. 336.

123 C.A. No. 9700-CB, D.I. No. 337.

124 Tr. of Post-Hearing Oral Arg. 157 (Apr. 27, 2016).

125 Hr'g Tr. 59, 63-64 (Feb. 11, 2015).

126 Id. at 66-67.

127 Id. at 76-77. Shawe frequently communicated with Company 
employees through personal emails and text messages. In November, 
Elting had served subpoenas on 32 employees to obtain such 
communications, but counsel that Shawe hired for them objected to 
the subpoenas and the employees refused to produce documents to 
Elting without a fight. C.A. No. 9700-CB, D.I. 178, Ex. 43. Thus, the 
most practical way to obtain Shawe's personal emails and text 
messages with the employees in time for the Merits Trial was to get 
them from Shawe.

128 Hr'g Tr. 77 (Feb. 11, 2015).

129 See JX-S 18 at 6, 12, 19; Hr'g Tr. 100-05 (Feb. 19, 2015).

130 JX-S 17 ¶ 10.

and heard arguments on several motions in limine, including 
whether to order production [*32]  of Shawe's 
communications involving Richards.131 With respect to 
Shawe's missing iPhone, counsel for Shawe represented that 
they were "looking into [locating the phone] even as we 
speak" and said that a "niece of Mr. Shawe's named Ava 
dropped his phone into a Coke."132 Counsel continued, 
stating: "It is a work in progress to try to track it down [and it] 
may still exist, Coke and all. And it was handled by a 
TransPerfect employee who assists Mr. Shawe . . . as I 
understand it, he will attest that when he got it, it was in no 
condition for salvage or could not be salvaged. He [Campbell] 
has that technical ability."133 The last statement grossly 
overstated Mr. Campbell's "technical" abilities with iPhones.

Also on February 19, the Court ordered Shawe to produce 
communications with Richards, including text messages, from 
the 30-day period before and after "the date on which e-mails 
were deleted from Mr. Shawe's laptop."134 The Court ordered 
that Richards produce the same documents, noting that, 
according to representations by Shawe and his counsel, 
Richards "[p]resumably[ ] [is] acting under Mr. Shawe's 
control and should take the direction to produce such 
information."135 Shawe [*33]  did not disclose at this time that 
Richards already had quit working for him.

Of the text messages Shawe produced after the February 19 
hearing, nearly 200 were between Richards and Shawe.136 
The texts ended on January 15, 2015. They did not include the 
"Godspeed" text of January 20.137

131 Hr'g Tr. 163-86 (Feb. 19, 2015).

132 Id. at 126-27.

133 Id.

134 Id. at 183-85.

135 Id. at 184.

136 JX-S 21. The Court also conducted during trial an in camera 
review of communications between Shawe and Richards over which 
privilege had been asserted, and ordered the production of many of 
these documents. See C.A. No. 9700-CB, D.I. No. 486.

137 Elting argues that the failure to produce the "Godspeed" text 
message from Richards violated the Court's February 19 order. That 
order, which was delivered orally, required the production of text 
messages between Shawe and Richards 30 days before and 30 days 
after "the date on which emails were deleted from Mr. Shawe's 
laptop." Given that the focus at the time was on deletions Shawe 
made after the December 20 Image was made, the "Godspeed" text 
message of January 20 should have been produced. I am not 
prepared, however, to find that the failure to do so was done in 
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O. Shawe Testifies [*34]  Falsely at the Merits Trial and 
Submits a False Affidavit During Post-Trial Briefing

The Merits Trial began on February 23, 2015. During the 
third day of trial, Shawe falsely testified (again) that it was 
Richards who made the December 20 Image and that it was 
Richards who performed the deletions on his laptop:

Q. When you gave your laptop to Mr. Richards, you 
instructed him to make a full backup or mirror image of 
everything stored on the laptop; correct?

A. Correct.

Q. But you also instructed him at that same time to delete 
everything from the computer that he did not regard as 
responsive to Ms. Elting's discovery; correct?

A. My words were redact and sequester everything that 
didn't have — that was personal, that didn't have to do 
with the Gmails, such as my family photos and things 
like that.

Q. Yeah. But you left it up to him to decide what was 
responsive or relevant and what wasn't; right?

A. That's correct. . . .138

Shawe also falsely disclaimed any knowledge of how the 
December 20 Image was made and which files had 
supposedly deleted:

Q. Let me ask you this, Mr. Shawe: Do you know how 
the image was made?

A. I don't.

Q. Do you know where it was made?

A. I don't.

Q. Do you know exactly what [*35]  files Mr. Richards 
deleted?

A. I do not know exactly what files, but I do know that 
from comparing the subsequent image that I gave to the 
original image, you could — you could figure that 
out.139

Shawe again concealed Wudke's role in making the December 
20 Image and in deleting files from the laptop, and Shawe 

intentional disregard of a court order because of the imprecise 
wording of the oral ruling.

138 Trial Tr. 871-72 (Feb. 25, 2015).

139 Id. at 875.

acted as if someone else selected the files to be deleted when 
it was Shawe who directed which files to delete. Shawe also 
failed to mention Wudke in the context of the December 31, 
2013 search of Elting's office,140 and he falsely testified that 
no deletions were made before the December 20 Image was 
created:

Q. Now, Mr. Shawe, even before you gave your laptop to 
Mr. Richards, you yourself deleted or had someone else 
with technical skill delete files from that device, didn't 
you?

A. I -- I don't think that's true, no.

Q. Are you certain of that, Mr. Shawe?

A. I didn't have anyone delete anything from the laptop. 
There would be no purpose.

Q. Did you?

A. No.141

Once again, it was convenient for Shawe to use Richards as 
the fall guy to conceal Wudke's involvement. The same day 
Shawe provided the testimony quoted above during the Merits 
Trial, his counsel [*36]  disclosed to the Court that Richards 
had "resigned from his position as a paralegal at the end of 
January," and that, despite "efforts to get in contact with him 
since that time," Richards "is not responsive" to either Shawe 
or counsel.142

On April 3, 2015, in connection with post-trial briefing, 
Shawe submitted an affidavit in opposition to the Sanctions 
Motion in which he reiterated the lie that Richards was the 
person who made the December 20 Image and who deleted 
files from his laptop:

I understand Ms. Elting also claims that I subsequently 
spoliated electronic files relating to the Elting Gmails as 
well as text messages relating to discovery issues in 
these actions. This is also untrue. After first instructing 
my paralegal Nathan Richards to make a mirror image of 
my laptop — and thereby preserve it — I requested that 
he delete certain irrelevant, personal information that I 
feared would be misused by Ms. Elting. No relevant 
information on that laptop was lost.143

140 See id. at 861-64.

141 Id. at 875.

142 Id. at 605.

143 JX-S 28 ¶ 3.
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In the same affidavit, Shawe swore that Campbell 
"misplaced" his damaged iPhone and that it "cannot be 
located."144 This statement also was false because, as Shawe 
knew from speaking to Campbell months before Shawe 
signed his affidavit [*37]  on April 3, Campbell did not 
"misplace" Shawe's iPhone — he had thrown it out.145

P. The Merits Opinion and the Sanctions Hearing

On August 13, 2015, the Court issued the Merits Opinion. 
Based on false testimony Shawe provided at trial and his 
concealment [*38]  of Wudke's involvement through repeated 
false statements under oath, the Merits Opinion incorrectly 
states that it was Richards who had assisted Shawe in deleting 
files from his laptop, when in reality it was Wudke who had 
done so.146

As noted in the Merits Opinion, Shawe objected to having the 
Sanctions Motion decided based on facts not admitted at trial, 
such as affidavits that had been submitted by the computer 
forensic experts.147 For this reason, and given the seriousness 
of the issues raised in the Sanctions Motion, I deferred ruling 
on it pending the holding of an evidentiary hearing. On 
November 13, 2015, the Court entered an order scheduling 
the Sanctions Hearing for January 7-8, 2016.

On November 25, 2015, a newly retained member of Shawe's 
legal team (David L. Finger) emailed Elting's counsel to add 
Wudke to Shawe's previously exchanged witness list, saying 
that he had "just learned" that Wudke "was the party who, at 
Nate Richards' request, made the forensically valid copy of 
the hard drive of Mr. Shawe's laptop."148 This disclosure 

144 Id. ¶¶ 3, 25. In a brief accompanying this affidavit, it was stated 
that Campbell was "unable to revive the device and therefore 
discarded it," as if one followed from the other. Tr. 325-26 
(Campbell). That characterization does not square with Campbell's 
version of events.

145 As discussed above, Campbell testified during the Sanctions 
Hearing that he told Shawe in January 2015 that he had thrown the 
phone out. Tr. 292, 296-97 (Campbell). Campbell also testified that 
he told Shawe's lawyers the full story of the iPhone, including that he 
had thrown it out, but the date of this meeting is a matter of dispute. 
In his deposition before the Sanctions Hearing, Campbell initially 
placed the date of his meeting with Shawe's lawyers in January 2015, 
but he submitted an errata sheet changing that answer to say the 
meeting with Shawe's lawyers occurred on March 16, 2015, which is 
how he testified at the Sanctions Hearing. Tr. 315 (Campbell).

146 2015 Del. Ch. LEXIS 211, 2015 WL 4874733, at * 24.

147 2015 Del. Ch. LEXIS 211, [WL] at * 25.

148 JX-S 37.

prompted Wudke's deposition, during which the true nature of 
his involvement in the extraction of information from Elting's 
hard drive, the creation [*39]  of the December 20 Image, and 
the subsequent deletion of files from Shawe's laptop all came 
to light for the first time.

At the Sanctions Hearing, Shawe continued to insist that his 
concern about his laptop involved only "personal" files.149 
Shawe professed to be confused between Wudke and 
Richards,150 he recalled Wudke as a "passive" participant151 
who was kept on a "need-to-know" basis,152 but Shawe 
ultimately did not dispute Wudke's testimony.153

II. LEGAL ANALYSIS

A. Legal Standard

HN1 Delaware follows the "American Rule" under which 
courts generally do not award attorneys' fees to prevailing 
parties in litigation.154 A well-recognized exception to this 
rule is when the "losing party has 'acted in bad faith, 
vexatiously, wantonly, or for oppressive reasons.'"155 "The 
purpose of this exception is not to award attorney's fees to the 
prevailing party as a matter of right, but rather to 'deter 
abusive litigation in the future, thereby avoiding harassment 
and protecting the integrity of the judicial process.'"156 
Delaware courts have shifted fees upon finding that a party 
"delayed the litigation, asserted frivolous motions, [*40]  
falsified evidence and changed their testimony to suit their 
needs."157 "[A]ny one of these findings alone would be 
sufficient to justify a shifting of fees,"158 and the "Court of 

149 Tr. 577 (Shawe).

150 Tr. 555-59 (Shawe).

151 Tr. 531 (Shawe).

152 Tr. 538 (Shawe).

153 Tr. 485, 556 (Shawe).

154 Kaung v. Cole Nat'l Corp., 884 A.2d 500, 506 (Del. 2005).

155 Brice v. State Dept. of Corrs., 704 A.2d 1176, 1179 (Del. 1998) 
(quoting Alyeska Pipeline Serv. Co. v. Wilderness Soc'y, 421 U.S. 
240, 258-59, 95 S. Ct. 1612, 44 L. Ed. 2d 141 (1975)).

156 Id. (quoting Schlank v. Williams, 572 A.2d 101, 108 (D.C. 1990).

157 Johnston v. Arbitrium (Cayman Islands) Handels AG, 720 A.2d 
542, 546 (Del. 1998).

158 ATR-Kim Eng Fin. Corp. v. Araneta, 2006 Del. Ch. LEXIS 215, 
2006 WL 3783520, at *22 (Del. Ch. Dec. 21, 2006) (Strine, V.C.) 
(awarding attorneys' fees where defendant "engaged in a deliberate 
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Chancery has broad discretion in fixing the amount of 
attorney fees to be awarded."159

Because the remedy of shifting fees for bad faith is an 
extraordinary one, the "bad faith exception is not 'lightly 
invoked.'"160 To shift fees, "a finding that the defendants 
acted in bad faith must be based upon clear evidence."161 In 
its most stringent formulation, the Court of Chancery has held 
that "the bad faith exception only applied when the party in 
question displayed 'unusually deplorable behavior.'"162

Shawe's conduct meets all of these standards. For the reasons 
discussed below, clear evidence adduced at the Sanctions 
Hearing establishes that Shawe acted in bad faith and 
vexatiously during the course of this litigation in three 
respects which, in my view, constitute unusually deplorable 
behavior: (1) by intentionally attempting to destroy 
information on his laptop computer after the Court had 
entered an order requiring him to provide the laptop for 
forensic discovery, (2) by, at a minimum, recklessly failing to 
safeguard evidence on his phone, which he regularly used to 
exchange text messages with employees and which was an 
important source for discovery, and (3) by repeatedly lying 
under oath to conceal aspects of his secret extraction of 
information from Elting's hard drive and the deletion of 
information from his laptop.

B. Shawe Intentionally Sought to Destroy Evidence He 
Was Judicially Ordered to Make Available for Forensic 
Discovery

On December 11, 2014, the Court entered the Expedited 

pattern of obfuscation ranging from the obstruction of legitimate 
discovery requests, to the presentation of baseless and shifting 
defenses, and ultimately to the telling of outright lies under oath and 
the submission of a phony defense . . . ."), aff'd, 930 A.2d 928 (Del. 
2007) (TABLE).

159 Johnston, 720 A.2d at 547; accord Kaung, 884 A.2d 500, 506 
("The Court of Chancery's discretion is broad in fixing the amount of 
attorneys' fees to be awarded.")

160 Auriga Cap. Corp. v. Gatz Props., 40 A.3d 839, 880 (Del. Ch. 
2012) (Strine, C.) (quoting Nagy v. Bistricer, 770 A.2d 43, 64 (Del. 
Ch. 2000)), aff'd, 59 A.3d 1206 (Del. 2012).

161 Arbitrium (Cayman Islands) Handels AG v. Johnston, 705 A.2d 
225 (Del. Ch. 1997), aff'd, 720 A.2d 542 (Del. 1998).

162 ATR-Kim, 2006 Del. Ch. LEXIS 215, 2006 WL 3783520, at *23 
(quoting Barrows v. Bowen, 1994 Del. Ch. LEXIS 164, 1994 WL 
514868, at *2 (Del. Ch. Sept. 7, 1994) (Allen, [*41]  C.), and 
describing that test as "more stringent than that articulated recently 
by our Supreme Court in Kaung v. Cole National Corp.").

Discovery Order. It followed the initiation of litigation [*42]  
in May, the service of discovery requests from Elting, and the 
issuance of two Litigation Hold Notices (in April and 
September) that should have made it abundantly clear to 
Shawe many months earlier that he had a duty to preserve 
electronic information. But the Expedited Discovery Order 
went further. It explicitly granted Elting leave to conduct 
forensic discovery of Shawe's computers, phones and other 
devices concerning his review of Elting's Gmails, and it 
specifically directed Shawe "to allow and cause to be allowed 
any such forensic discovery."163 Shawe's laptop computer 
indisputably was central to and fell within the ambit of the 
Expedited Discovery Order.

A court order is a serious matter and should be treated with 
the utmost gravity. One reasonably would expect that Shawe, 
faced with the mandate of a court order requiring him to allow 
"forensic discovery" of his electronic devices, immediately 
would have turned over his laptop to a member of his vast 
legal team (which was in the process of engaging the 
assistance of a forensic computer expert) to ensure that all the 
information on it was preserved. But, in a very calculated and 
devious way, Shawe chose [*43]  a different path. He 
proceeded on two separate occasions, in secret and without 
the assistance of counsel,164 to delete a substantial amount of 
information from the laptop. HN2 "The most natural 
inference that arises when sophisticated people act secretively 
in a process that is governed by a court order and that has 
been placed under the purview of counsel to ensure 
compliance is that they have something to hide."165 Here, no 
such inference is necessary because the record shows that 
many of the deleted files that were recovered were directly 
relevant to the Merits Trial.166 More broadly, the record 
shows, and I find, that the intended purpose of Shawe's 
actions was to make information unavailable for the required 
forensic discovery in direct contravention of the Expedited 
Discovery Order. But for two fortuitous events, Shawe would 
have succeeded.

The first set of deletions, consisting of almost 19,000 files, 
occurred on December 19. All but 1,068 of these files 
eventually were recovered through use of the volume shadow 
copy system in the laptop's operating system. Tellingly, the 
record is devoid of any evidence that Shawe expected that the 
files he deleted [*44]  on December 19 would be recoverable. 

163 JX-S 6 ¶ 6 (emphasis added).

164 See supra Part I.K.

165 TR Investors, 2009 Del. Ch. LEXIS 203, 2009 WL 4696062, at *9.

166 See supra Part I.H.
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He did not testify that he was familiar with the volume 
shadow copy system generally, or how it operated on his 
laptop specifically, such as how often and when it would 
generate images of the laptop's hard drive. Based on all the 
evidence, and having observed Shawe's demeanor in trying to 
explain why he would delete files before making a mirror 
image of his laptop, I conclude that Shawe fully intended and 
attempted to destroy a substantial amount of information from 
his laptop on December 19 but, through the fortuity of the 
volume shadow copy system, was unsuccessful in doing so in 
a permanent and irretrievable manner. Being an ineffective 
spoliator does not negate the intention to spoliate.167

The second set of deletions, consisting of approximately 
22,000 files, occurred on December 22. Unlike the December 
19 deletions, the record does not support the inference that 
Shawe intended to destroy these files permanently because he 
already had created the December 20 [*45]  Image from which 
the deletions could be restored.168 That is not to say that the 
December 20 deletions were proper. To the contrary, Shawe 
intended to make these files unavailable for the forensic 
review in a different way—by trying to sneak one past his 
computer expert, who had just been hired. In pursuit of this 
plan, Shawe sent his laptop to Bandemer without disclosing to 
him (or to Shawe's own counsel) that he had deleted 
information from it on December 19 and 22. It was not until 
after Bandemer discovered evidence of deletions and reported 
his findings to Shawe's lawyers that Shawe sent him the 
December 20 Image. No logical reason comes to mind why 
Shawe would do this except the obvious one—he was hoping 
to get away with it and made the December 20 Image to use 
as a "get out of jail free card" in case he got caught.

Shawe seeks to justify the deletions he made because the 

167 See TR Investors, 2009 Del. Ch. LEXIS 203, 2009 WL 4696062, at 
*9 ("Admittedly, this was a clumsy effort. But tricksters are often 
ham-handed, and they are not absolved of wrongdoing simply 
because their improper conduct was not completely effective.")

168 Technically, as Wudke testified and the experts agreed, one would 
not be able to recover files created and deleted between the making 
of the December 20 Image and the time the December 22 deletions 
were made. Tr. 52 (Schilo); Tr. 247-49 (Bandemer); Tr. 383-84 
(Wudke). The loss of this information, however, is not a basis for 
sanctions in my view. Although one may need [*46]  to supplement 
a discovery response in certain circumstances, see Ct. Ch. R. 26(e), 
no authority has been provided in which an obligation has been 
imposed to continually image a computer to comply with the 
discovery rules. The core of the wrongdoing at issue here stems from 
Shawe's failure to safeguard the information on his laptop promptly 
after the Expedited Discovery Order was entered, before engaging in 
two rounds of deletions.

scope of discovery in the Expedited Discovery Order was 
"limited to the issues surrounding the Gmail account emails," 
and it did not "order Shawe's laptop immediately impounded 
or imaged."169 That "justification" is meritless. The central 
point of the Expedited Discovery Order was to make Shawe's 
laptop (and other devices) available for "forensic discovery" 
concerning Elting's Gmails. It was not a license to self-define 
the universe of information to be searched forensically.

The record shows, furthermore, that Shawe—who chose the 
files to delete from his laptop on both occasions—caused the 
deletion of Elting Gmails and documents about them from his 
laptop, including a "Partner" folder that contained 
Elting [*47]  Gmails that Shawe felt were important or 
noteworthy; voicemails from Elting's lawyers, which he 
obtained as attachments to Elting's Gmails; and records of 
searches Shawe conducted of his own Gmails for references 
to Elting's Gmails.170 Thus, even under his own erroneous 
reading of the Expedited Discovery Order, Shawe 
intentionally violated it. The nature of these deletions also 
squarely puts the lie to Shawe's rationalization that he was 
just seeking to remove personal information from the laptop.

Because of the volume shadow copy system on his laptop and 
because of Bandemer's intervention, all of the approximately 
41,000 files that Shawe deleted from his laptop ultimately 
were recovered except for 1,068 files. It is not possible to 
know with certainty what information was contained in these 
unrecoverable files.171 Ordinarily, one would infer in this 
circumstance that the destroyed information would be adverse 
to the spoliator's litigation position.172 Giving Shawe every 

169 JX-S 6, 4-5.

170 Tr. 71-72, 75-77 (Schilo); Tr. 578-79 (Shawe).

171 Bandemer testified that "those files were largely of the temporary 
type of files associated with Internet browsing and the kinds of files 
such as history files, the graphics, icons, the type of things that get 
downloaded to your computer when you browse the Internet." Tr. 
233 (Bandemer). The basis for this testimony is not clear to me and, 
in any event, Bandemer could not account for all of the 1,068 
permanently deleted files.

172 Beard Research, 981 A.2d at 1192 ("[D]rawing an adverse 
inference is appropriate when an actor is under a duty to preserve 
evidence while being consciously aware of a risk that he or she will 
cause or allow evidence to be spoiled by action or inaction and that 
risk would be deemed substantial and unjustifiable by a reasonable 
person."); see also Equitable Trust v. Gallagher, 34 Del. Ch. 249, 
102 A.2d 538, 541 (Del. 1954) ("It is the duty of a court, in such a 
case of wil[l]ful destruction of evidence, to adopt a view of the facts 
as unfavorable to the wrongdoer as the [*49]  known circumstances 
will reasonably admit. The maxim is that everything will be 
presumed against the despoiler."); Triton, 2009 Del. Ch. LEXIS 88, 
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benefit of the doubt, I am reluctant to draw such an inference 
here because the files that were destroyed logically must have 
been both created and deleted within a very narrow 
window [*48]  between when the volume shadow copy 
snapshot was made on December 19 and when Wudke 
imaged Shawe's laptop on December 20,173 and because this 
narrow window occurred after the Expedited Discovery Order 
had been entered. Thus, I consider the possibility that the 
unrecoverable files concerned Elting's Gmails to be rather 
remote.

Although I am not convinced that Shawe's laptop deletions 
resulted in the permanent destruction of relevant evidence, his 
conduct prejudiced Elting's ability to litigate effectively, 
drove up the costs of the litigation, and wasted the Court's 
resources. As a result [*50]  of Shawe's actions, Elting did not 
receive access to the information on Shawe's laptop until the 
first week of February—almost two months after the 
Expedited Discovery Order was entered on December 11, and 
less than three weeks before the Merits Trial was scheduled to 
begin on February 23. Shawe's attempts to spoliate documents 
on his laptop necessitated last-minute diversions to discover 
the facts before an already expedited trial, necessitated 
collateral proceedings within the Merits Trial, and 
precipitated the need for the Sanctions Hearing.174

C. Shawe Recklessly Failed to Safeguard Evidence on His 
Cell Phone

HN3 A party in litigation has a duty to "preserve what it 

2009 WL 1387115, at *9 ("In the case of [defendant's] Work 
Computer, the availability of the ghost copy presumably supplies 
most of the missing information. To the extent there are any 
significant gaps, however, it is appropriate to infer that the missing 
information would have supported [plaintiff's] position on any issue 
to which that information was relevant."); TR Investors, 2009 Del. 
Ch. LEXIS 203, 2009 WL 4696062, at *16 ("For a party to 
intentionally violate an order not to destroy or tamper with 
information and then to claim that he did little harm because no one 
can prove how much information he eradicated takes immense 
chutzpah. For a court to accept such a defense would render the court 
unable to govern situations like this in the future, as parties would 
know that they could argue extenuation using the very uncertainty 
their own misconduct had created.").

173 Tr. 233, 260 (Bandemer).

174 See Auriga, 40 A.3d 839, 881 ("[Defendant] and his counsel also 
created evidentiary uncertainty by . . . having [defendant], who 
appears not to have been adequately counseled by his legal advisors, 
delete relevant documents while litigation was either pending or 
highly likely. The constant presentation of arguments that were not 
plausible resulted in excess work by the court and, most important, 
by counsel for the [plaintiffs].")

knows, or reasonably should know, is relevant in the action, is 
reasonably calculated to lead to the discovery of 
admissible [*51]  evidence, is reasonably likely to be 
requested during discovery and/or is the subject of a pending 
discovery request."175 Shawe's missing cell phone fits into 
each of these categories.

Shawe frequently used text messages to communicate with 
employees of TPG and others who worked for him personally, 
such as Richards. Those communications were an important 
source of discovery that were reasonably calculated to yield 
information relevant to the Merits Trial, such as evidence of 
deadlocks between the Company's co-CEOs and the bias of 
witnesses who testified on Shawe's behalf. Indeed, many text 
messages retrieved from Shawe's next phone provided 
relevant evidence at the Merits Trial.176

It was reckless for Shawe not to take measures to safeguard 
the information on his phone early in the merits litigation. By 
September 2014, Shawe knew he had a duty to preserve this 
information as he was embroiled in multiple litigations in 
Delaware as well as in New York, discovery had been served 
on him, and two Litigation Hold Notices that covered text 
messages had been issued, including one he issued himself.

The timing of the "1 out of 100,000" submergence of 
Shawe's [*52]  iPhone into a plastic cup of Diet Coke—
coming just four days after an expedited trial was ordered—
raises an eyebrow of suspicion about what really happened to 
the phone. But the evidence concerning the loss of the phone 
is palpably suspicious. Campbell's story of having such a 
"visceral" reaction to seeing rat droppings in his office desk 
drawer that he spontaneously threw out the phone is so 
preposterous that it is not even recounted in Shawe's own 
brief.

The record also shows that Shawe has a demonstrated 
propensity to use subordinates firmly under his control to do 
dirty work for (and with) him in secret, off the grid, and 
usually late at night. He turned to Wudke late on New Year's 
Eve (and other occasions) to extract files from Elting's hard 
drive and told him not to document what he was doing even 
though he insists it was part of a legitimate "corporate" 
investigation. He hired Richards as his "personal paralegal" at 
the princely rate of $30,000 per month despite having a 

175 TR Investors, 2009 Del. Ch. LEXIS 203, 2009 WL 4696062, at 
*17 (quoting Zubulake v. UBS Warburg LLC, 220 F.R.D. 212, 217 
(S.D.N.Y. 2003)); see also Beard Research, 981 A.2d at 1185; Kan-
Di-Ki, LLC v. Suer, 2015 Del. Ch. LEXIS 191, 2015 WL 4503210, at 
*29 (Del. Ch. July 22, 2015).

176 See supra Part I.N.
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number of reputable law firms with vast resources at his 
disposal, and immediately tasked him with photographing 
Elting's office and removing documents from it in the wee 
hours of the morning. When it came to [*53]  his iPhone, he 
turned to another trusted subordinate, Campbell, who sits next 
to him in the same office in New York. Given Shawe's modus 
operandi and Campbell's farcical explanation of what 
happened to the phone when Elting was pressing for 
discovery of Shawe's text messages, it is more likely that 
Shawe told or otherwise made it clear to Campbell to get rid 
of the phone. In any event, whether Shawe did so or not is of 
no moment because, at a bare minimum, he recklessly failed 
to take appropriate measures to preserve the phone so that 
genuine efforts to recover information from it could have 
been utilized.

Shawe is the co-CEO of a company specializing in e-
discovery, which employs personnel qualified to conduct 
forensic recovery of damaged devices,177 and which has 
relationships with other professionals who can assist if 
needed.178 Shawe was represented by an able team of 
counsel, who engaged a forensic computer expert179 and who 
easily could have engaged an expert in data recovery if Shawe 
had been genuinely interested in trying to recover evidence on 
his phone. Faced with an embarrassment of riches in terms of 
professionals to whom he could turn to recover data from his 
phone, Shawe instead [*54]  inexplicably chose to give the 
phone to a subordinate under his control who had no forensic 
training in retrieving data from a phone.180 Campbell's sole 
experience is that his own phone once fell into a toilet and it 
worked after he let it dry.181 To top it off, Shawe gave the 
phone to Campbell without providing him even minimal 
instructions about why he wanted him to attempt to revive the 
phone, the need to preserve the evidence given the pending 
litigations, or even about ensuring an appropriate chain of 
custody.

Taking into account all evidence of record, I find that Shawe's 
failure to safeguard information on his phone earlier in the 
litigation (certainly by September 2014) and his decision to 
entrust his damaged phone to Campbell amounted to a 
reckless failure to safeguard evidence. HN4 Delaware Courts 
have defined "recklessness" in this context as "as a conscious 

177 Tr. 307 (Campbell); Tr. 388 (Wudke).

178 Tr. 389 (Wudke).

179 Tellingly, in the one instance when Shawe turned one of his 
devices to someone not under his control (Bandemer), as opposed to 
one of his subordinates, he was caught in an act of deception.

180 Tr. 307 (Campbell).

181 Tr. 288, 307-08 (Campbell).

awareness of the risk that one's action or [*55]  inaction may 
cause evidence to be despoiled."182 Given Campbell's limited 
capabilities and Shawe's lack of instructions regarding 
preservation obligations, Shawe was aware, or certainly 
should have been aware, that giving Campbell the cell phone 
created—at a minimum—a high risk of losing evidence. As 
with Shawe's laptop deletions, his actions prejudiced Elting 
by making it impossible for her to search an important source 
for relevant evidence before the Merits Trial,183 and by 
needlessly protracting and increasing the cost of the litigation.
184

D. Shawe Knowingly Provided False Testimony

HN5 Under Delaware law, "[a] person is guilty of perjury in 
the third degree when the person swears falsely."185 "Perjury 
is obvious bad faith."186 Shawe's repeated false statements 
under oath during the course of this litigation plainly support 
the conclusion that Shawe subjectively acted in bad faith to 
obstruct discovery and conceal the truth about activities 
relevant to this case.

Shawe's false statements under oath concerning the deletions 
to his laptop, the concealment of Wudke's role in those 
deletions and in the extraction of emails from Elting's hard 
drive, and the nature of Richards' involvement (or lack 

182 TR Investors, 2009 Del. Ch. LEXIS 203, 2009 WL 4696062, at 
*17 (citing Beard Research, 981 A.2d at 1192 ("Reckless conduct 
reflects a knowing disregard of a substantial and unjustifiable risk. It 
amounts to an 'I don't care attitude.'").

183 As noted previously, Elting served subpoenas on 32 employees of 
the Company in order to obtain their personal emails and text 
messages with Shawe, but that discovery was essentially shut down 
after Shawe hired counsel for them. See supra. note 127. Even if that 
avenue were available, it is no defense to one's reckless failure to 
safeguard evidence. See Kan-Di-Ki, 2015 Del. Ch. LEXIS 191, 2015 
WL 4503210, at *30 (rejecting defense to spoliation of text messages 
based on failure to produce "other-ends").

184 Citing to documents outside the Sanctions Hearing record, Shawe 
seeks [*56]  to deflect attention from his actions by focusing on 
Elting's handling of her electronic devices. See Ans. Br. 13. Those 
matters are irrelevant to the issues before the Court. See Kan-Di-Ki, 
2015 Del. Ch. LEXIS 191, 2015 WL 4503210, at *30 (rejecting 
defense to spoliation of text messages based on plaintiff's own 
failure "to produce a large number, or perhaps any, text messages of 
its own.").

185 11 Del. C. § 1221.

186 Arbitrium, 705 A.2d at 236 n.44 (quoting Bower v. Weisman, 674 
F.Supp. 109, 112 (S.D.N.Y. 1987)).
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thereof) in these activities, took seemingly every form 
imaginable. As detailed above, Shawe provided false 
statements on these topics (1) in his sworn interrogatory 
responses in January 2015, (2) during [*57]  his deposition on 
January 20, 2015, (3) on the witness stand at the Merits Trial, 
and (4) in an affidavit submitted on April 3, 2015, after the 
Merits Trial.

Shawe's testimony that he may have confused Richards with 
Wudke when testifying about who deleted the files from his 
laptop strains all credibility. Shawe was in the same room 
with Wudke directing him to make the deletions on December 
22, less than 30 days before he was deposed on January 20. 
Having observed Richards and Wudke at trial, they do not 
lend themselves to confusion in their physical characteristics 
or their computer skills. Wudke was a qualified computer 
expert, who knew exactly how to image a hard drive and to 
securely delete files. Richards was a makeshift "paralegal" 
who had no such skills.187

During his deposition, when he falsely fingered Richards for 
the December 22 deletions, Shawe knew that Richards was 
quitting his tour of duty with Shawe and leaving town. Just 
that morning, Shawe had received [*58]  the "Godspeed" text 
message from him. Shawe was not confused, but was very 
deliberate in perpetuating a lie because he knew Richards 
would be difficult to track down before the Merits Trial. 
Wudke, on the other hand, was a current TPG employee who 
easily could have been available for deposition and trial 
testimony concerning the laptop deletions, which likely would 
have shed light on other aspects of Shawe's secret activities. 
In short, Shawe used Richards as a convenient fall guy to 
prevent Wudke from being deposed in order to conceal the 
truth about Shawe's extraction of Elting's Gmails and laptop 
deletions.

There also is no excuse for Shawe's failure to identify Wudke 
in his sworn responses to Elting's interrogatories, which 
specifically called for the identity of every person 
knowledgeable about accessing Elting's hard drive or the 
making a replica of the ".pst" file of her Gmails.188 Wudke 
again was in the same room as Shawe when this occurred. 
This was not an act of confusion—it was one of concealment 
to prevent the truth of Shawe's activities from being 
discovered and probed.

In sum, I find that Shawe's pervasive false statements [*59]  

187 Richards was not even in the country on December 22, 2014—he 
was in London. Shawe knew this at the time. On December 24, 
Shawe sent Richards a "text asking how Europe was and wishing 
[him] Merry Christmas." Tr. 450-51 (Richards).

188 JX-S 11 (Interrogatory Nos. 17, 20, 21, 23 and 27).

under oath concerning who assisted him in accessing Elting's 
hard drive and the deletions made to his laptop were made 
intentionally to conceal the truth of his surreptitious activities. 
These actions had the effect of obstructing the administration 
of justice, prejudiced Elting's ability to fully develop the 
record at the Merits Trial, and protracted the proceedings.189 
They also had another pernicious effect. As noted above, 
Shawe's false testimony misled the Court and caused Richards 
to be identified mistakenly in the Merits Opinion as a 
participant in the December 22 deletions to Shawe's laptop.190 
Richards credibly testified that he was "horrified" when he 
saw this.191

E. Remedy

HN7 "In determining what remedy to award for spoliation, 
the court should consider (1) the culpability of the spoliating 
party; (2) the degree of prejudice suffered by the aggrieved 
party; and (3) the availability of lesser sanctions that could 
both avoid unfairness to the aggrieved party and serve as an 
adequate penalty to deter such future conduct."192 More 
generally, "[t]o award fees under the bad faith exception, the 
party against whom the fee award is sought must be found to 
have acted in subjective bad faith."193 The Court evaluates the 
totality of a party's misconduct to determine whether the party 
litigated in bad faith and to determine the amount of fees to 
award.194

As to each category of conduct discussed above, Shawe's bad 

189 See Hardy v. Hardy, 2014 Del. Ch. LEXIS 135, 2014 WL 
3736331, at *18 (Del. Ch. July 29, 2014) (HN6 "false statements 
under oath, among other things, warrant fee shifting" in a case where 
behavior by defendants "unnecessarily increased [plaintiff's] 
litigation expenses.")

190 2015 Del. Ch. LEXIS 211, 2015 WL 4874733, at *24.

191 Tr. 450 (Richards). This Court has sanctioned bad faith conduct 
by a defendant which evidenced "a willingness to put an innocent 
administrative employee of his at risk by falsely suggesting" actions 
taken by that employee. ATR-Kim, 2006 Del. Ch. LEXIS 215, 2006 
WL 3783520, at *2; see also 2006 Del. Ch. LEXIS 215, [WL] at *7 
("[Defendant] seems to have created this fiction in order to set up a 
phony defense to this court's jurisdiction [*60]  and to claim that [the 
employee] was responsible for any misfeasance at the [company] . . . 
—a futile exercise in 'plausible deniability.'").

192 TR Investors, 2009 Del. Ch. LEXIS 203, 2009 WL 4696062, at 
*18 (citing Beard Research, 981 A.2d at 1189).

193 Arbitrium, 705 A.2d 225, 232.

194 ATR-Kim, 2006 Del. Ch. LEXIS 215, 2006 WL 3783520, at *22.
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faith has been proven by clear evidence. His deletions to the 
laptop on December 19 and 22—done in secret, without the 
involvement of counsel, and in the face of a court order—
were done intentionally for the purpose of making files 
unavailable for the forensic discovery the Court had ordered. 
Shawe may not have [*61]  succeeded in his goal because of 
events beyond his control—the fortuity of the laptop's volume 
shadow copy system and Bandemer's intervention—but that 
does not negate his illicit intent. His failure to safeguard 
evidence from his iPhone, an important source of discovery 
given his frequent use of text messages, by not safeguarding it 
in the first place and by turning the allegedly damaged phone 
over to a subordinate under his firm control who was not 
competent to recover information from it was, at a minimum, 
reckless, and potentially much worse. And his repeated, 
intentional, making of false statements under oath concerning 
the laptop deletions and the extraction of Gmails from Elting's 
hard drive was flagrant and calculated—the epitome of 
subjective bad faith.

Each form of Shawe's misconduct prejudiced Elting's ability 
to fully develop the record for, and needlessly complicated the 
litigation of, the Merits Trial. Shawe's actions also 
necessitated holding a second evidentiary hearing to address 
the issues raised by the Sanctions Motion.

HN8 In exercising its discretion to determine an appropriate 
sanction for bad faith and vexatious litigation conduct,195 this 
Court has shifted a portion of, [*62]  and on occasion the 
entirety of, the opposing side's attorneys' fees.196 Here, the 
sensible starting point is to shift to Shawe all reasonable 
attorneys' fees and expenses (including expert expenses) 
Elting incurred in prosecuting the Sanctions Motion.197 An 

195 See, e.g., Johnston, 720 A.2d at 547; Kaung, 884 A.2d at 506; see 
also Beard Research, 981 A.2d at 1189 ("The Court has the power to 
issue sanctions for discovery abuses under its inherent equitable 
powers, as well as the Court's 'inherent power to manage its own 
affairs.'"); Ct. Ch. R. 37(b)(2) ("If a party . . . fails to obey an 
order [*63]  to provide or permit discovery, . . . the Court may make 
such orders in regard to the failure as are just.").

196 See, e.g. ATR-Kim, 2006 Del. Ch. LEXIS 215, 2006 WL 3783520, 
at *23 (defendant, whose conduct "made the procession of the case 
unduly complicated and expensive . . . easily qualifies for an order 
requiring him to pay [plaintiff's] attorneys' fees and expenses."); 
Arbitrium, 705 A.2d at 237 (Because "bad faith conduct . . . 
permeated virtually [the] entire litigation, that alone would justify an 
award of all of the plaintiffs' attorneys' fees.")

197 See, e.g., TR Investors, 2009 Del. Ch. LEXIS 203, 2009 WL 
4696062, at *19 ("because [defendant's] misconduct has occasioned 
great expense, I award [plaintiffs] their reasonable attorneys' fees 

additional amount is appropriate because Shawe's bad-faith 
misconduct significantly complicated and permeated the 
litigation of the Merits Trial, from at least December 2, 2014, 
the date on which Elting sought expedited discovery in aid of 
her later-filed Sanctions Motion, until its conclusion. For that 
period, an appropriate sanction is to shift to Shawe a 
reasonable percentage of the attorneys' fees and expenses 
Elting incurred in connection with the Merits Trial because 
Shawe's misconduct unduly complicated and drove up the 
costs of that proceeding.198 Based on my deep familiarity 
with the twists and turns of this case, 33% is a reasonable 
approximation to compensate Elting fairly for that time 
period.

To sum up, as a sanction for the conduct discussed above, 
Shawe will be ordered to pay Elting the following amount: (1) 
33% of her attorneys' fees and expenses incurred in 
connection with the litigation of the Merits Trial (including 
computer expert expenses but not including other experts) 
from December 2, 2015 up to the resolution of the Merits 
Trial, i.e., the date on which the Merits Opinion was issued, 
plus (2) 100% of her attorneys' fees and expenses (including 
computer expert expenses) incurred in connection with the 
litigation of the Sanctions Hearing.

III. CONCLUSION

For the foregoing reasons, Elting's motion for sanctions is 
granted. Elting is directed to prepare and file with the Court 
within ten business days an implementing order stating [*65]  
the amount of the reasonable attorneys' fees and expenses she 
incurred during the periods described above, along with an 

and expenses related to the motions for contempt and spoliation."); 
Kan-Di-Ki, 2015 Del. Ch. LEXIS 191, 2015 WL 4503210, at *30 
(awarding plaintiff "the reasonable attorneys' fees and expenses it 
incurred in filing and prosecuting its Motion for Sanctions.").

198 In cases where shifting the entirety of fees was not appropriate, 
this Court has used percentage approximations to determine an 
appropriate amount of fees to shift. See, e.g., Auriga, 40 A.3d at 881, 
882 (awarding 50% of "reasonable attorneys' fees and costs" where 
behavior by defendant and his counsel "made this case unduly 
expensive for [plaintiffs] to pursue"); HMG/Courtland Props., Inc. v. 
Gray, 749 A.2d 94, 124-25 (Del. Ch. 1999) (Strine, V.C.) (awarding 
plaintiff "half of [its] total [*64]  fees and expenses left after 
[defendant] pays fully for the costs incurred by [plaintiff] in 
connection with: i) its successful motions to compel" and other 
specific costs occasioned by defendant's misconduct); Preferred Inv. 
Servs., Inc. v. T & H Bail Bonds, Inc., 2013 Del. Ch. LEXIS 190, 
2013 WL 3934992, at *26-27 (Del. Ch. July 24, 2013) (awarding 
80% of reasonable attorneys' fees and expenses where bad faith 
actions "reflect[ed] a flagrant disregard or inexcusable ignorance of a 
litigant's obligation to preserve its documents, including its 
electronically stored information").

2016 Del. Ch. LEXIS 107, *60
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affidavit documenting the same. The implementing order shall 
provide for the sanction to be paid within ten business days of 

entry of that order.

End of Document

2016 Del. Ch. LEXIS 107, *64
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OPINION & ORDER 

KATHERINE B. FORREST, District Judge: 

Smart Insurance Company (“Smart”) brought this action in June 2015 

alleging claims for breach of contract and fraudulent misrepresentation/omission 

and fraudulent concealment against Benecard Services, Inc. (“Benecard”) arising 

out of Benecard’s alleged failure to manage Smart’s Medicare Part D Prescription 

Drug Plans.  Benecard also has a single counterclaim against Smart for breach of 

contract.  Trial is set to commence on September 19, 2016. 

Pending before the Court is Smart’s motion for an Order finding Benecard in 

civil contempt and imposing sanctions pursuant to the Court’s inherent powers 

and/or Federal Rule of Civil Procedure 37.  (ECF No. 77.)   Smart’s motion arises 

from its claim that Benecard’s counsel violated this Court’s December 8, 2015 

Memorandum Decision & Order (the “December 8 Order”) directing Benecard and 

its counsel to, inter alia, “cease further attempts at interference with Smart’s 

interviews” of former Benecard employees.  (ECF No. 60.)  Smart claims that 

Benecard’s counsel violated the December 8 Order when, in a January 28, 2016 

USDC SDNY 

DOCUMENT 

ELECTRONICALLY FILED 

DOC #:  _________________ 

DATE FILED: June 29, 2016 

Smart Insurance Company v. Benecard Services, Inc. Doc. 156

Dockets.Justia.com



2 

 

telephone conversation (the “January 28 Call”), they instructed Jeffrey Reed, a 

former Benecard employee, to not speak with Smart’s counsel.  Benecard opposes 

the motion on several grounds, including, inter alia, that the evidentiary record 

does not support a finding that counsel violated the December 8 Order and that, in 

any event, Smart has not shown that it suffered any prejudice even if such an 

instruction had been given. 

In relation to the pending motion, the Court has received numerous written 

submissions from the parties and has held two evidentiary hearings.  At those 

hearings, the Court heard sworn live testimony from all three participants on the 

January 28 Call, including two attorneys for Benecard—Brian John Pendleton, Jr. 

(lead counsel in this action) and Gina Trimarco (formerly associated with Mr. 

Pendleton’s firm and who has since moved on to other employment)—as well as 

Benecard’s former employee, Mr. Reed.  As explained below, counsels’ testimony is 

irreconcilable with the testimony offered by Mr. Reed; the Court found Mr. Reed 

consistent, reliable and credible.  Thus, in addition to addressing counsels’ alleged 

violation of the December 8 Order, this motion also presents one of the most 

distasteful tasks that a court has to face (and fortunately such issues arise rarely)—

namely, having to determine whether an attorney(s) appearing before it has 

intentionally misled the Court. 

As set forth below, based on a careful consideration of the whole record before 

it on this motion (including the Court’s credibility assessments based on the 

aforementioned live testimony), the Court finds by clear and convincing evidence 
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that Mr. Pendleton intentionally violated the Court’s unambiguous December 8 

Order by instructing Mr. Reed to not speak with Smart or its counsel, and that Ms. 

Trimarco was complicit in that violation.  The Court therefore holds Mr. Pendleton 

in civil contempt and imposes sanctions against both Mr. Pendleton and Ms. 

Trimarco pursuant to its inherent powers as set forth in this decision.1  That 

contemptuous conduct was significantly and seriously worsened by Mr. Pendleton’s 

and Ms. Trimarco’s intentional and knowing false testimony under oath on this 

issue.  Notwithstanding the foregoing, because there is no evidence in the record 

showing that Benecard itself—as opposed to its counsel—has in any way 

participated, been complicit in, or had any knowledge of counsels’ misconduct, and 

Smart has not shown that it suffered any prejudice as a result of that misconduct, 

the Court does not impose any separate additional sanctions against Benecard.  All 

sanctions are against Mr. Pendleton and Ms. Trimarco personally (and against Mr. 

Pendleton’s firm).  Accordingly, for the reasons set forth below, Smart’s motion is 

GRANTED IN PART. 

                                            

1 Although Smart’s motion seeks to have Benecard itself held in contempt—rather than Benecard’s 

counsel—Mr. Pendleton and Ms. Trimarco have had adequate notice and a fair opportunity to be 

heard as to whether they should be held in contempt or have other sanctions imposed against them.  

They have had notice of the allegations that they personally violated the December 8 Order, Mr. 

Pendleton’s partner, Richard Hans, was brought in as counsel to handle the motion and had the 

opportunity to present their own testimony, cross-examine Mr. Reed, and submit a supplemental 

brief in response to Mr. Reed’s testimony.  This is sufficient notice to allow the Court to hold Mr. 

Pendleton in civil contempt and to warrant sanctions against Ms. Trimarco.  See Fonar Corp. v. 

Magnetic Resonance Plus, Inc., 128 F.3d 99, 102 (2d Cir. 1997).  The Court notes, furthermore, that 

this result is consistent with the position taken by counsel in Benecard’s supplemental brief, which 

argues that “if this Court were to impose a sanction, it should be imposed solely on counsel and not 

the client.”  (Benecard’s Supp. Mem. of Law at 14, ECF No. 141.)   
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I. BACKGROUND2 

Smart commenced this action in June 2015 alleging claims for breach of 

contract and fraudulent misrepresentation/omission and fraudulent concealment 

against Benecard arising out of Benecard’s alleged failure to manage Smart’s 

Medicare Part D Prescription Drug Plans.  (Compl., ECF No. 1.)  After the Court 

denied Benecard’s partial motion to dismiss the Complaint (ECF No. 34), in October 

2015 Benecard filed its Answer and alleged four counterclaims (ECF No. 40).  The 

Court subsequently granted Smart’s motion to dismiss three of those counterclaims 

in a January 27, 2016 Memorandum Decision & Order (ECF No. 68), after which 

Smart filed an Answer to Benecard’s sole remaining counterclaim (ECF No. 70). 

A. The December 8 Order 

In the meantime, while discovery was proceeding, Smart filed a letter motion 

on November 18, 2015 that sought an order restraining Benecard from further 

interfering with Smart’s informal discovery efforts to speak to Benecard’s former 

employees.  (ECF No. 50.)  The letter explained that Benecard had sent letters to 

Smart asserting that Smart could not contact or interview any former Benecard 

employees, and stated that Smart had become aware that Benecard had sent a 

threatening letter to at least one former employee named James Jones (whom 

Smart asserted is a key witness in this action), instructing Jones to have no further 

contact with Smart.  Benecard opposed the motion by arguing, in part, that Smart 

had not yet engaged in a meet and confer as required by this Court’s Individual 

                                            

2 The Court here provides only that background which is pertinent to the pending motion.  The Court 

separately makes the findings supporting the sanctions being imposed in the Discussion section of 

this decision. 
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Rules.  (ECF No. 52.)  As a result, the Court directed the parties to meet and confer 

on the issues raised in Smart’s letter, and granted Smart leave to renew the motion 

should the parties’ discussions fail to resolve the issue.  (ECF No. 53.)   

Smart renewed its letter motion on November 30, 2015, restating its 

argument that it had the right to conduct informal discovery of former Benecard 

employees without Benecard’s interference.  (ECF No. 54.)  Benecard opposed the 

renewed motion on December 3, 2015, in which it raised concerns that Smart was 

inducing former Benecard employees to improperly divulge information governed by 

confidentiality agreements, and asked the Court to direct Smart to produce its notes 

of interviews of former employees and allow Benecard to participate in any future 

interviews of such individuals.  (ECF No. 56.) 

Based on the parties’ submissions, the Court issued the December 8 Order, 

which underlies Smart’s pending motion for sanctions.  (ECF No. 60.)  In relevant 

part, the December 8 Order directed Benecard to “cease further attempts at 

interference with Smart’s interviews” of former Benecard employees and required 

Benecard to “send corrective letters to the individuals already contacted.”  (ECF No. 

60.)3  The December 8 Order also directed Smart to inform any former Benecard 

employees at the outset that Smart understood that the individual may have 

certain confidentiality obligations to Benecard and that Smart was not asking the 

individual to share any confidential information; the Court also directed Smart to 

inform such former Benecard employees that if they would like to consult with 

                                            

3 After the parties raised a further dispute as to the contents of the corrective letters (ECF Nos. 63, 

64), the Court issued an Order on December 30, 2015 providing the precise language that Benecard 

was to send to former employees it had previously contacted (ECF No. 65). 
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Benecard as to what may or may not be covered by confidentiality obligations, they 

may communicate with counsel for Benecard.4  At the evidentiary hearing held on 

May 5, 2016—which the Court further describes below—Mr. Pendleton agreed that 

the December 8 Order was perfectly clear.  (5/5/16 Hr’g Tr. at 12:14-13:6, ECF No. 

108.) 

B. The Instant Motion 

On April 6, 2016, Smart filed the pending motion seeking sanctions, contempt 

and a further Order regarding the right of Benecard’s former employees to speak to 

Smart.  (ECF No. 77.)  As stated above, the motion raises serious allegations that 

Benecard’s counsel directly violated the December 8 Order by instructing former 

Benecard employee Jeffrey Reed to not speak to Smart or its counsel after Mr. Reed 

had previously expressed a willingness to do so in an earlier conversation with 

Smart’s counsel.  At the outset of its motion, Smart’s evidence supporting these 

allegations was as follows. 

Daniel Barnowski, counsel for Smart in this action, proffered that he had 

spoken with Reed by telephone in May 2015, during which Reed was cooperative, 

spoke freely and frankly about Benecard’s conduct while he was employed there, 

and expressed a willingness to speak with Smart in the future.  (4/6/16 Barnowski 

Decl. ¶ 3, ECF No. 79.)  When it came time for the parties to begin scheduling 

depositions in early 2016, Benecard informed Smart that it would attempt to 

                                            

4 The December 8 Order also rejected Benecard’s contention that it had the right to interfere with 

Smart’s inquiries because of confidentiality agreements with former employees, as well as 

Benecard’s argument that it was entitled to copies of Smart’s attorney interview notes from prior 

interviews and to be present at future interviews. 
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coordinate the scheduling of Mr. Reed’s deposition (among others), but later 

reported that it could not procure Mr. Reed’s cooperation.  (4/6/16 Barnowski Decl. ¶ 

13.)  Smart subsequently made numerous inquiries directly to Mr. Reed, who finally 

confirmed in a brief phone call that he would be attending a scheduled deposition 

under subpoena.  (4/6/16 Barnowski Decl. ¶¶ 14-16.)  Because of its prior inability to 

reach him, Smart was unable to interview Mr. Reed or otherwise prepare him for 

his testimony before the deposition.  (4/6/16 Barnowski Decl. ¶ 17.)   

On March 23, 2016, Mr. Reed was deposed.  At his deposition, Mr. Reed 

testified that he had previously communicated with Benecard’s counsel, who had 

told him to “not talk to anybody at Smart or their legal counsel.”  (4/6/16 Barnowski 

Decl., Ex. 3 (“Reed Dep. Tr.”) at 11:10-12:24.)  Mr. Reed did not recall the name of 

the attorney who had called him or precisely when the call occurred, but believed 

that it had occurred no earlier than January 2016.  (Reed Dep. Tr. at 11:10-12:24, 

98:18-100:7.)  Mr. Barnowski represented that Mr. Reed’s testimony at his 

deposition was helpful to Smart’s case.  (4/6/16 Barnowski Decl. ¶ 21.) 

Benecard opposed Smart’s motion on April 13, 2016, arguing that the two 

lawyers who spoke with Mr. Reed—Mr. Pendleton and Ms. Trimarco5 (who each 

submitted sworn supporting declarations)—did not engage in any conduct that 

violated the Court’s December 8 Order and that, in any event, Smart suffered no 

prejudice.  (ECF No. 84.)  Mr. Pendleton and Ms. Trimarco proffered that their 

office had sought to contact Mr. Reed beginning in approximately October 2015, but 

                                            

5 At least as of May 5, 2016, Ms. Trimarco is no longer employed by Benecard’s counsel firm, DLA 

Piper LLP (US); she therefore does not currently represent Benecard in relation to this action.  (See 

5/5/16 Hr’g Tr. at 2:10-11.) 
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was unable to reach him despite numerous attempts to do so.  (4/13/16 Pendleton 

Decl. ¶¶ 2-4, ECF No. 85; 4/13/16 Trimarco Decl. ¶ 2, ECF No. 86.)  Mr. Pendleton 

and Ms. Trimarco further proffered that they spoke with Mr. Barnowski by phone 

on January 26, 2016, and agreed to try to contact Mr. Reed again to determine if he 

would voluntarily appear for a deposition.  (4/13/16 Pendleton Decl. ¶ 5; 4/13/16 

Trimarco Decl. ¶ 3.)  Mr. Pendleton and Ms. Trimarco each stated that together 

they successfully reached Mr. Reed by phone on January 28, 2016 and spoke to him 

for less than ten minutes.  (4/13/16 Pendleton Decl. ¶¶ 6-7; 4/13/16 Trimarco Decl. ¶ 

4.)  Mr. Pendleton further explained that, during the call, he and Ms. Trimarco: (1) 

provided Mr. Reed with basic background information about the dispute between 

Smart and Benecard, (2) asked if Mr. Reed would be willing to voluntarily appear 

for a deposition at some point in the future, and (3) asked if Mr. Reed would be 

willing to meet with Benecard’s counsel in advance of the deposition.  (4/13/16 

Pendleton Decl. ¶ 8.)  Mr. Pendleton and Ms. Trimarco each proffered that Mr. Reed 

expressed his willingness to both sit for a deposition and to meet with Benecard’s 

counsel in person in advance of the deposition.  (4/13/16 Pendleton Decl. ¶ 9; 4/13/16 

Trimarco Decl. ¶ 4.)  Mr. Pendleton and Ms. Trimarco each stated that neither of 

them ever instructed Mr. Reed to not speak with Smart or its counsel.  (4/13/16 

Pendleton Decl. ¶ 11; 4/13/16 Trimarco Decl. ¶ 5.)  Ms. Trimarco proffered that she 

left several telephone messages for Mr. Reed in attempt to follow up on the January 

28 Call, but stated that none of those calls were returned and she had not spoken 

with Mr. Reed since the January 28 Call.  (4/13/16 Trimarco Decl. ¶¶ 6-7.) 
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Smart filed its reply brief on April 18, 2016 (ECF No. 89), along with 

supporting declarations from Mr. Barnowski and Gary Meyerhoff, another of 

Smart’s counsel in this action.  Mr. Barnowski and Mr. Meyerhoff state that, after 

being informed that Benecard was unable to procure Mr. Reed’s cooperation, they 

attempted to contact Mr. Reed on several occasions, but were unable to reach him.  

(4/18/16 Barnowski Decl. ¶¶ 5-9, ECF No. 91; 4/18/16 Meyerhoff Decl. ¶¶ 6-10, ECF 

No. 90.)  Mr. Barnowski states that he was finally able to reach Mr. Reed by phone 

on March 16, 2016, who confirmed that he would appear for the deposition; 

however, Mr. Reed’s demeanor and tone on the call were unfriendly.  (4/18/16 

Barnowski Decl. ¶ 10.)6  With leave of the Court (ECF No. 93), Benecard 

subsequently filed a sur-reply on April 20, 2016 (ECF No. 95). 

On April 20, 2016, the Court directed Smart to provide the Court with copies 

of the transcript and video recording of Mr. Reed’s deposition.  (ECF No. 94.)  On 

April 25, 2016, after reviewing these materials, the Court issued an Order 

scheduling an evidentiary hearing for May 5, 2016, and directed both lawyers who 

participated in the January 28 Call with Mr. Reed (that is, Mr. Pendleton and Ms. 

Trimarco) to attend the hearing and be prepared to state under oath everything 

they could recall was said during that conversation.  (ECF No. 98.) 

                                            

6 Mr. Barnowski and Mr. Meyerhoff also challenged Mr. Pendleton’s and Ms. Trimarco’s recollections 

of the January 26, 2016 call among counsel, asserting that Smart had not asked Benecard to 

coordinate a deposition for Mr. Reed before Benecard made the January 28 Call.  (See 4/18/16 

Barnowski Decl. ¶¶ 14-22; 4/18/16 Meyerhoff Decl. ¶¶ 15-23.)  Ms. Trimarco challenged this 

understanding based on a contemporaneous internal email circulated among Benecard’s counsel that 

Benecard submitted along with its sur-reply brief.  (4/20/16 Trimarco Decl., Ex. A, ECF No. 96.)  The 

Court need not further describe or make factual findings regarding this collateral dispute because it 

is immaterial to the Court’s resolution of Smart’s sanctions motion. 
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C. May 5, 2016 Evidentiary Hearing 

On May 5, 2016, the Court held an evidentiary hearing, at which Mr. 

Pendleton and Ms. Trimarco testified under oath.  Mr. Pendleton testified first, 

outside of Ms. Trimarco’s presence.  (5/5/16 Hr’g Tr. 5:3-10.)  Mr. Pendleton testified 

that, during the January 26 call with Smart’s counsel, Mr. Barnowski asked if Mr. 

Reed was under Benecard’s control to be produced for a deposition, and Mr. 

Pendleton responded that he did not know and would get back to Mr. Barnowski.  

(5/5/16 Hr’g Tr. at 7:9-12.)  Mr. Pendleton stated that he and Ms. Trimarco 

unsuccessfully tried to reach Mr. Reed on January 26, 2016 and left a voicemail 

message.  (5/5/16 Hr’g Tr. 7:13-15.)  They again called Mr. Reed on January 28, 

2016; Mr. Pendleton described the conversation that followed as a “very nice, 

pleasant discussion” that lasted approximately five minutes.  (5/5/16 Hr’g Tr. at 

7:21-8:8.)  Mr. Pendleton and Ms. Trimarco explained to Mr. Reed that they 

represented Benecard in a litigation that had been filed against it in federal court in 

New York and explained what the case was about.  (5/5/16 Hr’g Tr. at 8:8-8:11.)  

They then explained that the other side was interested in taking his deposition and 

explained what that would entail, after which Mr. Reed indicated that he would 

prefer to have his deposition taken in Harrisburg, Pennsylvania, near his home.  

(5/5/16 Hr’g Tr. at 8:14- 9:14.)  According to Mr. Pendleton, he and Ms. Trimarco 

also told Mr. Reed that they would be interested in meeting with him to prepare 

him for his deposition, to which Mr. Reed agreed; Mr. Reed also agreed to appear 

voluntarily for the deposition, instead of under subpoena.  (5/5/16 Hr’g Tr. at 9:15-

10:4.)  Mr. Pendleton stated that, shortly after the call, he sent an email to Mr. Reed 
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confirming the conversation, which intended to cover what they had discussed to 

the best of Mr. Pendleton’s recollection (5/5/16 Hr’g Tr. at 10:11-20); that email did 

not reference any instruction not to speak with Smart’s counsel, nor did it refer to 

the possibility of a deposition prep session with Benecard’s counsel (see 4/13/16 

Pendleton Decl., Ex. A).  In response to the Court’s inquiry, Mr. Pendleton testified 

that he remembered quite clearly that Mr. Reed did not inquire as to whether he 

should talk to Smart, and the issue of whether Benecard’s counsel wanted him to 

not talk to Smart did not arise.  (5/5/16 Hr’g Tr. at 10:21-11:12.)  Mr. Pendleton 

further testified that he would never have instructed Mr. Reed not to talk to 

Smart’s counsel, and that during the time of the call with Mr. Reed, he clearly 

remembered and understood the December 8 Order directing Benecard or its 

counsel not to do so.  (5/5/16 Hr’g Tr. at 12:14-13:6.)  Mr. Pendleton also stated that 

Mr. Reed testified to a number of facts at his deposition (collateral to the issues 

raised in this motion but relevant to Mr. Reed’s overall reliability and credibility) 

that Benecard asserts were inaccurate.  (5/5/16 Hr’g Tr. at 14:3-15:6, 16:5-16:16.)7  

Mr. Pendleton testified that he viewed Mr. Reed as the classic witness who tells the 

questioner what he thinks the questioner wants to hear, an observation that Mr. 

Pendleton said other Benecard employees who worked with Mr. Reed had 

confirmed.  (5/5/16 Hr’g Tr. at 17:18-18:20.) 

                                            

7 One purported inconsistency that Mr. Pendleton pointed out was Mr. Reed’s deposition testimony 

relating to the circumstances of his departure from Benecard.  (See 5/5/16 Hr’g Tr. at 14:9-25.)  

Benecard subsequently submitted a copy of Mr. Reed’s email that Mr. Pendleton referenced in 

relation to that issue.  (ECF No. 101.)  The Court did not find the email to support Mr. Pendleton’s 

claim that Mr. Reed’s testimony was unreliable. 
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Following Mr. Pendleton’s testimony, Ms. Trimarco returned to the 

courtroom, and testified under oath as follows.  Ms. Trimarco stated that she and 

Mr. Pendleton participated in a short phone call with Mr. Reed on January 28, 

2016.  (5/5/16 Hr’g Tr. at 20:21-21:2.)  She testified that Mr. Pendleton began the 

call by introducing himself, providing some background on the case, stating that 

Smart wanted to depose him, and asking if Mr. Reed would be willing to be deposed 

voluntarily and if he would be willing to speak with Benecard ahead of time.  (5/5/16 

Hr’g Tr. at 21:3-16.)  Ms. Trimarco testified that neither she nor Mr. Pendleton 

would have instructed Mr. Reed not to speak with Smart, even if the Court’s 

December 8 Order had not been in place.  (5/5/16 Hr’g Tr. at 21:17-23.)  Ms. 

Trimarco explained that—although the conversation did not reach this point with 

Mr. Reed—she and Mr. Pendleton had a regular practice of telling former Benecard 

employees that they were not their attorneys but that that status could change if 

the former employee decided to cooperate with Benecard; it was also their regular 

practice to instruct former employees that they did not need to speak to either 

party.  (5/5/16 Hr’g Tr. at 21:23-22:11.)  Ms. Trimarco testified that Mr. Reed was 

cooperative during the call and said that he would be willing to meet with 

Benecard’s counsel for a prep session, but Ms. Trimarco was not able to successfully 

reach him thereafter.  (5/5/16 Hr’g Tr. at 23:6-11.)  Ms. Trimarco testified that Mr. 

Reed never asked what he should do if Smart contacted him (or anything along 

those lines) and that they did not know that he had already talked to Smart until 

after the call.  (5/5/16 Hr’g Tr. at 23:17-24:4.)  Ms. Trimarco stated that it was also 
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her and Mr. Pendleton’s regular practice to tell former Benecard employees that 

they could speak with Smart (except to the extent they were preparing the former 

employee for a deposition where the discussion might be subject to the attorney-

client privilege).  (5/5/16 Hr’g Tr. at 24:24-25:13.)  In response to a question from the 

Court, Ms. Trimarco also testified at the conclusion of her testimony that she had 

spoken directly with Mr. Pendleton about the January 28 Call in preparation for the 

Court’s hearing.  (5/5/16 Hr’g Tr. at 25:14-25:23.) 

On May 11, 2016, the Court issued an Order explaining that, after re-

reviewing the video recording of Mr. Reed’s deposition, the Court determined that it 

needed to hear directly from Mr. Reed as to his recollection of the January 28 Call.  

(ECF No. 102.)  The Court determined that further testimony from Mr. Reed was 

necessary because, in contrast to Mr. Pendleton’s representations, an extensive 

review of the video recording showed that Mr. Reed was careful to say what he 

knew and did not know on various topics, and the video did not support a view that 

he was biased toward or against one party or another.  After the parties jointly 

engaged Mr. Reed to secure his availability (see ECF Nos. 111, 115), the Court 

scheduled a second evidentiary hearing for the purpose of taking Mr. Reed’s live 

testimony (ECF No. 117). 
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D. June 1, 2016 Evidentiary Hearing 

On June 1, 2016, the Court took sworn testimony from Mr. Reed by live video 

conference.  (Kras Decl., Ex. C (“6/1/16 Hr’g Tr.”), ECF No. 135-3.)8  Mr. Reed had 

not been informed of the topic of the hearing in advance.  His testimony was 

entirely consistent with his deposition and his demeanor was highly credible.  Mr. 

Reed testified that he had first received a call from Smart’s counsel, but could not 

remember from whom specifically.  (6/1/16 Hr’g Tr. at 9:25-10:3.)9  Mr. Reed 

testified that on that call, which lasted less than ten minutes, Smart’s counsel 

explained that there were proceedings going to court with Benecard and asked if he 

would be willing to testify and what he did and knew in relation to the events 

underlying the parties’ dispute.  (6/1/16 Hr’g Tr. at 11:3-11:16.)  Mr. Reed testified 

that he recalled being asked about his job duties at Benecard and how he knew the 

parties, but did not recall whether he had been asked if he would be willing to talk 

to Smart again about the details of his work.  (6/1/16 Hr’g Tr. at 34:24-35:12.) 

Mr. Reed further testified that he later received a call—lasting approximately 

ten minutes and occurring around January 2016—from Benecard’s counsel, who 

said they understood that he had offered to testify and said that they were going to 

have him come to Benecard’s Mechanicsburg office along with some of the other 

people involved to go over testimony.  (6/1/16 Hr’g Tr. at 12:12-13:7, 16:1-4.)  Mr. 

                                            

8 The Court proceeded by video conference instead of by in-person testimony based on Mr. Reed’s 

preference and in light of the fact that he was located in Pennsylvania.  Counsel for both Smart and 

Benecard were present on-site with Mr. Reed and had an opportunity to cross-examine him. 

9 Mr. Reed later testified that a Smart employee, John Kloss, had told him in advance that a Smart 

lawyer would contact him.  (6/1/16 Hr’g Tr. at 22:4-12.)  He also testified that he told Benecard’s 

lawyers during the January 28 Call that he had previously been contacted by the other side.  (6/1/16 

Hr’g Tr. at 28:11-19.) 
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Reed testified that Benecard’s counsel said that someone would follow up with him 

to set up the logistics for the meeting.  (6/1/16 Hr’g Tr. at 14:12-16.)  Mr. Reed 

further testified that Benecard’s counsel—whom Mr. Reed identified as having a 

male voice—told him not to talk to anybody else or to Smart’s lawyers.  (6/1/16 Hr’g 

Tr. at 14:18-15:1.)  Specifically, Mr. Reed testified that on the January 28 Call the 

male voice said “don’t talk to anybody else, don’t talk to Smart’s lawyers, to . . . 

something to that extent.”  (6/1/16 Hr’g Tr. at 14:19-21.)  When probed by the Court 

further, Mr. Reed testified that his best recollection was that Benecard’s counsel 

essentially said “we’re going to have a follow-up at an office in Mechanicsburg to 

speak with you about your testimony, and we don’t want you talking to Smart’s 

lawyers to share any information with them.”  (6/1/16 Hr’g Tr. at 15:6-11.)  Mr. Reed 

testified that he felt a little uncomfortable with the phone call and therefore never 

returned any calls from the person who subsequently left several voicemails to 

schedule a meeting at Benecard’s office.  (6/1/16 Hr’g Tr. at 16:6-14.)  Mr. Reed 

testified that, even if Benecard’s counsel had not made that phone call, he probably 

would not have met with either side’s counsel.  (6/1/16 Hr’g Tr. at 17:15-18:2, 32:24-

33:11.)  Mr. Reed testified that the only other communication he had with 

Benecard’s counsel was in relation to setting up his deposition (6/1/16 Hr’g Tr. at 

18:3-9), and he did not recall having any other subsequent phone conversation with 

Smart’s counsel (6/1/16 Hr’g Tr. at 33:16-22).  Mr. Hans did very little cross-

examination of Mr. Reed—and never sought to undermine this testimony.  Nor did 

he attempt to show that Mr. Reed was biased in some way. 
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On May 31, 2016, just prior to the June 1 hearing, Benecard had filed a letter 

requesting the opportunity to submit additional briefing addressed to Mr. Reed’s 

testimony (ECF No. 122); the Court granted that request (ECF No. 125).  Smart 

submitted a supplemental brief on June 9, 2016 (ECF No. 134); Benecard submitted 

a responsive supplemental brief on June 15, 2016 (ECF No. 141). 

II. LEGAL STANDARDS 

A. Inherent Powers Pursuant to a Contempt Finding 

A court possesses the inherent power to punish for contempt of its orders.  

Chambers v. NASCO, Inc., 501 U.S. 32, 44 (1991).  The purpose of the contempt 

power is “to enforce compliance with an order of the court or to compensate for 

losses or damages.”  Powell v. Ward, 643 F.2d 924, 931 (2d Cir. 1981).  The 

contempt power “reaches both conduct before the court and that beyond the court’s 

confines, for the underlying concern that gave rise to the contempt power was not 

merely the disruption of court proceedings[; r]ather, it was disobedience to the 

orders of the Judiciary, regardless of whether such disobedience interfered with the 

conduct of trial.”  Chambers, 501 U.S. at 44 (quotation marks and alterations 

omitted).   

Because of the potency of the Court’s inherent powers, the court must 

exercise such powers with “restraint and discretion.”  Id.; see DLC Mgmt. Corp. v. 

Town of Hyde Park, 163 F.3d 124, 136 (2d Cir. 1998) (stating that the Second 

Circuit has “required a finding of bad faith for the imposition of sanctions under the 

inherent power doctrine”).  “A party may be held in civil contempt for failure to 

comply with a court order if ‘(1) the order the contemnor failed to comply with is 
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clear and unambiguous, (2) the proof of noncompliance is clear and convincing, and 

(3) the contemnor has not diligently attempted to comply in a reasonable manner.’”  

Paramedics Electromedicina Comercial, Ltda v. GE Med. Sys. Info. Techs., Inc., 369 

F.3d 645, 655 (2d Cir. 2004) (quoting King v. Allied Vision, Ltd., 65 F.3d 1051, 1058 

(2d Cir. 1995)).  “It need not be established that the violation was willful.”  Id. 

B. Rule 37 Sanctions 

Federal Rule of Civil Procedure 37 provides that “[i]f a party . . . fails to obey 

an order to provide or permit discovery, including an order under Rule 26(f), 35, or 

37(a), the court where the action is pending may issue further just orders.”  Fed. R. 

Civ. P. 37(b)(2)(A).  The Rule goes on to provide seven enumerated (but not 

exhaustive) penalties for non-compliance with a discovery order, including treating 

as “contempt of court the failure to obey any order.”  Fed. R. Civ. P. 37(b)(2)(A)(vii).  

“The Court has wide discretion to impose Rule 37 sanctions against a party . . . for 

failure to comply with a discovery order.”  In re 650 Fifth Ave. & Related Properties, 

No. 08 Civ. 10934 (KBF), 2013 WL 4774720, at *6 (S.D.N.Y. Sept. 4, 2013) (citing 

Shcherbakovskiy v. Da Cano Al Fine, Ltd., 490 F.3d 130, 135 (2d Cir. 2007)). 

“In reviewing the propriety of [Rule 37] sanctions, the Second Circuit looks at 

four non-exhaustive factors, including ‘(1) the willfulness of the non-compliant party 

or the reason for noncompliance; (2) the efficacy of lesser sanctions; (3) the duration 

of the period of noncompliance, and (4) whether the non-compliant party had been 

warned of the consequences of noncompliance.’”  Id. (quoting S. New England Tel. 

Co. v. Global NAPs Inc. (“SNET”), 624 F.3d 123, 144 (2d Cir. 2010)).  Not all of these 
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factors need be resolved against the party challenging the sanctions for such 

sanctions to be within a district court’s discretion.  Id. 

III. DISCUSSION 

Smart’s motion seeks a finding that Benecard’s conduct constituted civil 

contempt of the Court’s December 8 Order and an award of sanctions and other 

appropriate relief pursuant to the Court’s inherent powers and Rule 37.  The 

remedies that Smart seeks include the monetary costs it has incurred as a result of 

Benecard’s contempt (including, inter alia, the costs of serving Mr. Reed with a 

subpoena and of bringing the instant motion), as well as an evidentiary sanction to 

be determined at a later date.  Smart also seeks a further Order from the Court 

clarifying the right of former Benecard employees to speak to Smart without fear of 

repercussions from Benecard.   

In response, Benecard has, at various points, argued, inter alia, that neither 

Mr. Pendleton nor Ms. Trimarco in fact violated the December 8 Order because they 

did not instruct Mr. Reed to not talk to Smart’s counsel (and that there is at least no 

clear and convincing evidence that they did) and that Smart has not, in any event, 

suffered any loss or harm because Smart did not attempt to further interview Mr. 

Reed before his deposition and did have the opportunity to depose Mr. Reed and 

obtain helpful testimony.  In its supplemental brief following Mr. Reed’s testimony 

at the June 1 hearing, Benecard also argued that, even if counsel actually gave the 

alleged instruction to not speak to Smart or its counsel, that instruction did not, in 

context, violate the Court’s December 8 Order because the evidence shows that the 
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January 28 Call operated in the aura of the attorney-client privilege.10  Benecard 

also contends that it and its employees have not been accused of any wrongdoing 

and should not be penalized for any misconduct engaged in by its outside counsel. 

Having considered the parties’ arguments and the evidentiary record on this 

motion, and based on the Court’s factual findings set forth below, the Court 

concludes that Mr. Pendleton engaged in contemptuous behavior by violating the 

clear and unambiguous language of the December 8 Order by instructing Mr. Reed 

during the January 28 Call to not speak with Smart’s counsel, and that Ms. 

Trimarco was complicit in that misconduct.  This determination alone justifies the 

imposition of some sanction pursuant to the Court’s inherent powers.  Their 

violation is, moreover, further compounded by the Court’s finding that both Mr. 

Pendleton and Ms. Trimarco gave false testimony under oath when they stated, at 

the May 5, 2016 hearing, that Mr. Pendleton never told Mr. Reed to not speak with 

Smart or its counsel.  This additional misconduct represents a severe lack of 

judgment and is an additional basis for the sanctions that the Court imposes below. 

Notwithstanding the foregoing, and as explained further below, the Court 

does not find that Benecard has itself engaged or been complicit in any misconduct.  

Nor has Smart actually shown that it has suffered any prejudice due to counsel’s 

violation of the December 8 Order.  Accordingly, the Court concludes that there is 

no need to impose additional sanctions against Benecard itself pursuant to Rule 37, 

                                            

10 As explained below, this argument was a new one and was wholly unsupported by the factual 

record. 
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and there is no need to issue a new order clarifying Smart’s right to conduct 

informal discovery of former Benecard employees under the circumstances.  

A. Contempt 

In order to hold Benecard (and/or its counsel) in civil contempt, the Court 

must find (1) that the December 8 Order is clear and unambiguous, (2) that 

Benecard (and/or its counsel) did not comply with that order under a clear and 

convincing standard, and (3) Benecard (and/or its counsel) did not diligently 

attempt to comply with the December 8 Order in a reasonable manner.  The Court 

finds that each of these conditions are met with respect to Mr. Pendleton.  Counsel’s 

contempt is severely compounded, moreover, by the Court’s finding that Mr. 

Pendleton and Ms. Trimarco intentionally misled the Court under oath in the sworn 

testimony they gave at the May 5, 2016 hearing (as well as in their sworn 

declarations submitted in opposition to the pending motion).  After explaining these 

findings, the Court will then address the issue of an appropriate remedy. 

1. Clarity of the December 8 Order 

There is no dispute that the December 8 Order was clear and unambiguous 

with respect to whether Benecard’s counsel could instruct former Benecard 

employees not to talk to Smart or its counsel.  The December 8 Order confirmed 

that Smart could “proceed with its informal discovery of former [Benecard] 

employees” outside the presence of Benecard’s counsel, and could “conduct 

interviews and seek documents from former Benecard employees to the extent that 

Smart complies with those individuals’ confidentiality obligations.”  (ECF No. 60.)  

The December 8 Order also ordered that Benecard “cease further attempts at 
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interference with Smart’s interviews” and required Benecard to send a corrective 

letter to each individual that it had already contacted and instructed not to speak to 

Smart’s counsel.  (ECF No. 60.)  The plain language of the December 8 Order clearly 

and unambiguously directed that Benecard not undertake any efforts to restrict or 

discourage former employees from speaking with Smart.  Benecard does not dispute 

that the December 8 Order would clearly be violated by an instruction from a 

representative of Benecard or its counsel to a former Benecard employee to not talk 

to Smart or its counsel.  Mr. Pendleton testified that he clearly understood—and 

remembered—the Court’s instruction to cease interfering with Smart’s efforts to 

interview former employees.  (5/5/16 Hr’g Tr. at 12:14-13:6.) 

2. Non-Compliance with the December 8 Order 

Based on the whole record before the Court on this motion, including the 

parties’ written declarations, Mr. Reed’s deposition, and the live testimony offered 

at the May 5, 2016 and June 1, 2016 evidentiary hearings, the Court finds by clear 

and convincing evidence that Mr. Pendleton affirmatively did not comply with the 

December 8 Order and that Ms. Trimarco was at least complicit in that violation.  

The circumstance of that violation was a telephone conversation between Mr. 

Pendleton, Ms. Trimarco and Mr. Reed that took place on January 28, 2016.11  At 

the June 1 hearing, Mr. Reed credibly and without equivocation testified that 

during the January 28 Call with Benecard’s counsel, a person with a “male voice” 

essentially said “don’t talk to anybody else, don’t talk to Smart’s lawyers” and “we 

                                            

11 Although Mr. Reed did not recall the names of the individuals who called him, there is no dispute 

that Mr. Pendleton and Ms. Trimarco (and no one else) participated on behalf of Benecard.  (E.g., 

4/13/16 Pendleton Decl. ¶¶ 6-7; 4/13/16 Trimarco Decl. ¶ 4.) 
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don’t want you talking to Smart’s lawyers to share any information with them.”  

(6/1/16 Hr’g Tr. at 14:18-15:12.)  Mr. Reed confirmed that Smart was specifically 

referenced by name in the conversation.  (6/1/16 Hr’g Tr. at 15:13-24.)  This was 

entirely consistent with Mr. Reed’s testimony at his deposition that on the call 

Benecard’s counsel told him to “not talk to anybody at Smart or their legal counsel” 

(Reed Dep. Tr. at 11:20-25), which went unchallenged by Mr. Pendleton on cross-

examination at the deposition and by Mr. Hans at the June 1 evidentiary hearing 

before the Court.  Mr. Reed remained consistent despite being probed on the issue 

from multiple angles and, based on the Court’s observation, he was a credible and 

trustworthy witness.  As this Court stated after reviewing the video recording of 

Mr. Reed’s deposition testimony (see ECF No. 102), at no point did Mr. Reed appear 

to be a “yes man” or biased in favor of either Smart or Benecard.  His answers were 

measured and deliberate. 

Benecard’s efforts to cast doubt on Mr. Reed’s testimony—and undermine a 

finding that counsel said what Mr. Reed claims—are two-fold.  Benecard relies, on 

the one hand, on the declarations and testimony of Mr. Pendleton and Ms. 

Trimarco, in which they provide accounts of the January 28 Call that directly 

contradict (and are irreconcilable with) Mr. Reed’s recollection.  On the other hand, 

Benecard attempts to paint Mr. Reed as an unreliable witness based on purported 

inaccuracies in the testimony he gave on other topics at his deposition and the June 

1 hearing.  Neither tactic is sufficient to undermine the Court’s finding that Mr. 
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Pendleton said what Mr. Reed claims he said, thereby violating the December 8 

Order. 

First, as to the purported inconsistencies in Mr. Reed’s testimony, which 

relate to, inter alia, dates and names and events that occurred several years ago 

while he was employed at Benecard (see, e.g., Benecard’s Supp. Mem. of Law at 6-

7), the Court finds these issues entirely collateral to the testimony that is at the 

core of this motion (i.e. the content of the January 28 Call), and insufficient to 

undermine Mr. Reed’s overall reliability as a witness.  In contrast to certain of these 

other issues, Mr. Reed’s testimony relating to the January 28 Call did not reflect a 

hint of a fading memory on that topic.  He volunteered details of what took place 

during the January 28 Call that confirmed the strength of his recollection.  As to the 

other points that Benecard cites, Mr. Reed did not suggest that his recollection was 

as strong. 

Second, based on the Court’s credibility assessments of the three participants 

to the January 28 Call—Mr. Reed, Mr. Pendleton, and Ms. Trimarco—the Court 

credits Mr. Reed’s testimony over that of Mr. Pendleton and Ms. Trimarco.  His 

testimony was more reliable and credible.  This finding rests on the Court’s 

assessment of demeanor and several additional data points.  As stated above, Mr. 

Reed presented as a reliable and credible witness during his live testimony at the 

June 1 hearing; the Court felt similarly in relation to Mr. Reed’s deposition 

testimony, with respect to which the Court carefully reviewed the video recording.  

Moreover, except for the specific issues that are the subject of the pending motion 
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(and which the Court ensured that Mr. Reed had no reason to know were of central 

importance here), Mr. Reed’s recollection of the January 28 Call is actually 

corroborated by the accounts provided by Mr. Pendleton and Ms. Trimarco.  

Additionally, in contrast to Mr. Pendleton and Ms. Trimarco, who, as to the 

question of whether they instructed Mr. Reed to not speak with Smart’s counsel, 

may have been motivated by a desire to avoid sanctions (in their personal capacities 

or against Benecard), the Court has discerned no reason why Mr. Reed would 

falsely claim that Benecard’s counsel told him not to talk to Smart.12   

The Court also finds Mr. Reed’s testimony to be credible because his conduct 

subsequent to the call—ignoring communications he received from both sides except 

to confirm that he would attend his deposition—is consistent with Mr. Reed’s 

statement that the call from Benecard made him uncomfortable, and that conduct 

was corroborated by the testimony of all parties.  In contrast, Mr. Reed’s subsequent 

conduct is inconsistent with Mr. Pendleton’s and Ms. Trimarco’s recollection of the 

January 28 Call.  Their testimony that the conversation was friendly and pleasant 

and did not include an instruction not to talk to Smart or its counsel is hard to 

reconcile with Mr. Reed’s decision to not respond to Benecard’s follow-up inquiries 

after the January 28 Call.  Mr. Pendleton’s credibility is also undermined by his 

testimony that, at the deposition, Mr. Reed was the sort of witness who wanted to 

please the examiner by giving the answer that he thinks the examiner wants to 

                                            

12 Mr. Reed similarly had no reason to falsely testify that he told Benecard’s counsel that he had 

previously been in contact with Smart, the second fact as to which Mr. Reed’s testimony differs from 

that of Mr. Pendleton and Ms. Trimarco.  It is conceivable that Mr. Pendleton and Ms. Trimarco 

omitted this additional detail in their testimony in order to allay suspicion that they would have 

followed up by telling Mr. Reed to cease further communication with Smart’s counsel. 
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hear (5/5/16 Hr’g Tr. at 17:21-18:1); based on the Court’s own review of the video 

recording of Mr. Reed’s deposition, Mr. Pendleton’s representation was at the very 

least an exaggeration that undermines Mr. Pendleton’s other testimony.  As to Ms. 

Trimarco, the Court found her to be less confident and comfortable with her 

recollection in her live testimony. 

Finally, in addition to these discrepancies in Mr. Pendleton’s and Ms. 

Trimarco’s testimony (and others that the Court need not exhaustively detail here), 

the Court is also troubled by the fact that Mr. Pendleton and Ms. Trimarco 

conferred about their recollections of the contents of the January 28 Call in 

preparation for their testimony at the May 5 hearing.  (See 5/5/16 Hr’g Tr. at 25:14-

25:23.)  It should have been clear to Mr. Pendleton and Ms. Trimarco that their 

credibility would be a central issue at the hearing, and that coordination just prior 

to their testimony would serve to undermine the Court’s ability to test the 

independent recollections of each witness.  The fact that they did so—and the 

unusually high degree of similarity between their testimonies—further undermines 

their credibility. 

In light of the Court’s conclusion that Mr. Reed testified truthfully and 

accurately about the contents of the January 28 Call, it logically follows that Mr. 

Pendleton not only knowingly and intentionally violated the December 8 Order (and 

that Ms. Trimarco was complicit in that violation), but also that Mr. Pendleton and 

Ms. Trimarco intentionally misled the Court by providing false testimony at the 

May 5 hearing.  Neither Mr. Pendleton nor Ms. Trimarco offered any middle 
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ground; each asserted that his or her recollection was strong and each categorically 

denied saying anything that could be remotely confused with what Mr. Reed 

claimed was said on the January 28 Call.  The Court finds that Mr. Pendleton and 

Ms. Trimarco did knowingly provide false testimony, thereby violating, inter alia, 

New York Rule of Professional Conduct 3.3(a)(1), which “prohibits a lawyer from 

knowingly making a false statement of fact to a tribunal or failing to correct a false 

statement of material fact previously made to the tribunal by the lawyer.”  In re 

Gordon, 780 F.3d 156, 157 (2d Cir. 2015) (quotation marks and alterations omitted); 

see also N.Y. RPC Rule 3.3(a)(1).  Mr. Pendleton and Ms. Trimarco also violated 

New York Rule of Professional Conduct 8.4(c), which prohibits attorneys from 

engaging in “conduct involving dishonesty, fraud, deceit or misrepresentation.”  In 

re Gilly, 976 F. Supp. 2d 471, 479 & n.4 (S.D.N.Y. 2013); see also N.Y. RPC Rule 

8.4(c).   

Although making a finding that an attorney has intentionally misled the 

Court is among the most distasteful tasks that a court has to undertake, the Court 

has no choice but to make such a finding here.  It is all the more difficult here 

because Mr. Pendleton, in his role as lead counsel for Benecard, has otherwise 

conducted himself in a professional manner and the Court has valued having Mr. 

Pendleton appear before it.  The misconduct which the Court has found Mr. 

Pendleton to have engaged in is, quite frankly, hard to reconcile with the remainder 

of his representation in this action.  Nonetheless, the Court is convinced that this 

misconduct occurred, even if it was only a one-time mistake.  This error in Mr. 
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Pendleton’s and Ms. Trimarco’s judgment severely compounds the violation of the 

December 8 Order, and provides a significant basis for the Court’s determination of 

an appropriate sanction as set forth below. 

3. Diligence in Attempting to Comply with the December 8 Order 

The final prong necessary to make a civil contempt finding is that the 

contemnor did not diligently attempt to comply with a court order in a reasonable 

manner.  Based on the Court’s findings set forth above and the circumstances of 

Benecard’s counsel’s violation of the December 8 Order, this prong is easily 

satisfied.  Benecard has proffered no testimony that counsel made an honest 

mistake in instructing Mr. Reed not to talk to Smart’s counsel; rather, its counsel 

has affirmatively asserted that they clearly understood the December 8 Order and 

recognize that it would have been improper to instruct Mr. Reed to not talk to 

Smart or its counsel.  Benecard does raise one argument in its recent submissions to 

the effect that counsel would have been justified in telling Mr. Reed not to talk to 

Smart or its counsel to protect communications subject to the attorney-client 

privilege.  On the record presented before the Court, however, this argument is both 

frivolous and highly troubling.  There is absolutely no support in the record for the 

view that the January 28 Call operated in even the shadow of the attorney-client 

privilege.  First, Benecard claimed no privilege at Mr. Reed’s deposition when 

Smart questioned Mr. Reed about his communications with Benecard’s counsel.  

Second, Mr. Pendleton and Ms. Trimarco have been unequivocal in both their 

declarations and their live testimony that they simply did not tell Mr. Reed not to 

talk to Smart’s counsel and that no attorney-client relationship was formed, as the 
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conversation did not even reach the preliminary stages of a discussion of privilege.  

(5/5/16 Hr’g Tr. at 12:14-13:6, 21:23-25:13.)  No witness has advanced a version of 

events in which Benecard’s counsel could have defensibly instructed Mr. Reed to not 

talk to Smart’s counsel in a manner that would be consistent with the December 8 

Order.  The fact that Benecard’s counsel would even make this assertion—which 

essentially tries to obfuscate the fact that counsel directly violated a court order and 

then lied about it—without any factual basis itself raises serious concerns. 

4. Remedy 

Having determined that Mr. Pendleton should be held in civil contempt for 

directly and intentionally violating the December 8 Order, that Ms. Trimarco was 

complicit in that violation, and that each intentionally misled the Court in their 

sworn testimony at the May 5 hearing, the remaining question is what should flow 

from those findings.  The Court concludes that these findings warrant monetary 

and certain other sanctions against counsel pursuant to the Court’s inherent 

powers.13 

Pursuant to the Court’s responsibility for the supervision of attorneys 

appearing before it, the Court has “the inherent power to impose monetary 

sanctions against members of its Bar for misconduct.”  Tedesco v. Mishkin, 629 F. 

Supp. 1474, 1485 (S.D.N.Y. 1986); see also Chambers, 501 U.S. at 45 (“[A] court 

may assess attorney’s fees as a sanction for the willful disobedience of a court 

                                            

13 The Court notes that Smart also seeks sanctions against Benecard pursuant to Fed. R. Civ. P. 37 

and a further order from the Court that, inter alia, directs Benecard not to interfere with Smart’s 

informal discovery of former Benecard employees.  The Court fashions a remedy at this juncture 

before discussing Rule 37 because, as explained below, the Court declines to award any further relief 

beyond that which it is granting pursuant to its inherent powers. 
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order.” (quotation marks omitted)).  Although a contempt finding has been made 

here, monetary sanctions may be awarded against an attorney even without a prior 

finding of contempt.  Tedesco, 629 F. Supp. at 1485.  A court may also impose other, 

non-monetary sanctions against attorneys appearing before it for misconduct, 

including where based on a finding of lack of candor to the court.  See, e.g., In re 

Gordon, 780 F.3d at 161.  Examples of such sanctions include, inter alia, a public 

reprimand, suspension from practice, and disbarment.  See In re Gordon, 780 F.3d 

at 161 (imposing two month suspension for violations of ethical rules, including 

duty of candor); Peters v. Comm. on Grievances for U.S. Dist. Court for S. Dist. of 

New York, 748 F.3d 456, 463 (2d Cir. 2014) (affirming seven year suspension); In re 

Saghir, No. M-2-238, 2010 WL 308722, at *1 (S.D.N.Y. Jan. 22, 2010) (disbarment).  

A court even has the discretion to dismiss a lawsuit as a sanction for attorney 

misconduct.  See Chambers, 501 U.S. at 44-45.  Fashioning an appropriate remedy 

in a particular case “requires a fact-particular inquiry and is not amenable to a rigid 

calculus based on other cases.”  Peters, 748 F.3d at 463; see also Fund of Funds, 

Ltd. v. Arthur Andersen & Co., 567 F.2d 225, 227 (2d Cir. 1977). 

Here, the Court finds that monetary sanctions, an award of costs and 

attorneys’ fees, and a referral to the Grievance Committee of the Southern District 

of New York, constitute the appropriate sanctions for the misconduct described 

above.14  The Court’s reasons for imposing these particular sanctions are as follows. 

                                            

14 The Court also strongly considered disqualifying Mr. Pendleton from this case as a sanction for his 

misconduct.  Although the Court believes it possesses the authority to do so, see Hempstead Video, 

Inc. v. Inc. Vill. of Valley Stream, 409 F.3d 127, 132 (2d Cir. 2005); Bowens v. Atl. Maint. Corp., 546 

F. Supp. 2d 55, 85-88 (E.D.N.Y. 2008), the Court decided against imposing such a sanction because 
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The reasons for imposing monetary sanctions are self-evident—such 

sanctions serve as a deterrent for non-compliance with the Court’s orders and 

compensate for the substantial resources expended due to counsel’s violation of the 

December 8 Order and intentional misrepresentations to the Court.  The Court 

concludes that based on their respective violations, it is appropriate to impose a 

monetary fine on Mr. Pendleton of $10,000, to be paid to the Court’s registry, and to 

impose on Ms. Trimarco, who is a more junior lawyer and who did not herself 

actually instruct Mr. Reed to not speak with Smart or its counsel (but who 

nonetheless intentionally lied to the Court), a monetary fine of $1,500, to be paid to 

the Court’s registry.   

The Court also grants Smart an award of reasonable costs and attorneys’ fees 

incurred as a result of counsel’s misconduct to make Smart whole.  These costs shall 

be borne by DLA Piper LLP (US), the law firm representing Benecard in this action 

and of which Mr. Pendleton is a partner.  These costs and fees include those that 

Smart incurred, inter alia, in attempting to communicate with Mr. Reed after the 

January 28 Call, serving the subpoena, and in relation to the pending motion and 

all related filings and court appearances.  Smart shall detail such costs and provide 

them to Mr. Pendleton’s firm; they shall attempt to agree on payment.  If they are 

unable to do so, they may seek Court assistance. 

                                                                                                                                             

this would have caused a substantial delay to the trial schedule to allow Benecard to retain new 

counsel and would have significantly prejudiced Benecard, which has not itself engaged in any 

misconduct.   
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In light of Mr. Pendleton’s and Ms. Trimarco’s violations of the Rules of 

Professional Conduct, the Court shall also refer both attorneys to the Grievance 

Committee of the Southern District of New York for its consideration. 

B. Rule 37 

In addition to seeking a civil contempt finding and that the Court impose 

sanctions pursuant to its inherent powers, Smart also seeks sanctions against 

Benecard pursuant to Rule 37.  Having held Mr. Pendleton in civil contempt and 

imposing sanctions against him and Ms. Trimarco (the individuals directly 

responsible for the misconduct) pursuant to the Court’s inherent powers, the Court 

declines to impose any additional sanctions against Benecard or its counsel 

pursuant to Rule 37.  The Court exercises its discretion not to do so for several 

reasons.   

First, the Court concludes that Smart has been sufficiently made whole for 

Benecard’s counsel’s violation by the remedies already imposed pursuant to the 

Court’s inherent powers.  Second, as discussed above, there has been no allegation 

(and there is no evidentiary basis in the record to find) that Benecard or any of its 

employees have engaged or been complicit in any attempt to violate the December 8 

Order or intentionally mislead the Court in any way.  Third, the Court finds that 

Smart has not actually suffered any prejudice as a result of the violation of the 

December 8 Order.  Based on Mr. Reed’s testimony at the June 1 hearing, the Court 

is not convinced that Mr. Reed would have responded any differently if Smart’s 

counsel approached him seeking an informal interview or participation in a 

deposition prep session.  Mr. Reed was quite clear that he did not feel it was 
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appropriate to participate in a prep session prior to his deposition with either side 

and that he had decided to stay neutral in the parties’ dispute, even before the 

January 28 Call.  (6/1/16 Hr’g Tr. at 16:23-18:2, 32:25-33:11.)15  It is, furthermore, 

wholly speculative to believe that Mr. Reed, who Smart contends provided helpful 

testimony (see 4/6/16 Barnowski Decl. ¶ 21), would have said anything at his 

deposition more helpful or insightful if the January 28 Call had not taken place.  

The Court’s review of Mr. Reed’s deposition shows that Smart had a full and fair 

opportunity to examine him.  In light of these determinations, the Court does not 

believe that any additional evidentiary or monetary sanction against Benecard or 

its counsel is warranted.  The Court therefore denies Smart’s motion to the extent it 

seeks additional sanctions pursuant to Rule 37. 

C. Request for a Further Order Prohibiting Benecard’s Interference 

Smart also asks this Court to issue a further order prohibiting Benecard’s 

interference in Smart’s informal discovery efforts with former Benecard employees, 

and reaffirming Smart’s right to talk to those individuals.  A further order is 

unnecessary in light of the clarity of the December 8 Order, which will continue to 

remain in full force through the duration of this litigation (including during trial 

preparation).  Based on the progression of these proceedings, the Court has full 

faith that Benecard and its counsel will steer clear of violating the December 8 

Order.  The Court therefore denies Smart’s motion to the extent that it seeks an 

                                            

15 Mr. Reed’s statement that he wished to remain neutral makes Benecard’s counsel’s decision to 

instruct Mr. Reed to not talk to Smart or its counsel all the more tragic.  There was no need for Mr. 

Pendleton and Ms. Trimarco to go down the path of violating the December 8 Order and engaging in 

the misconduct that followed. 
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additional order confirming that it may conduct informal discovery of Benecard’s 

former employees and that Benecard may not interfere with those efforts.16 

IV. CONCLUSION 

For the reasons set forth above, Smart’s motion is GRANTED IN PART.  The 

Court hereby imposes the following sanctions as a result of Mr. Pendleton’s civil 

contempt of this Court’s December 8 Order and Mr. Pendleton’s and Ms. Trimarco’s 

intentional misrepresentations to the Court in sworn testimony: (1) Mr. Pendleton 

shall pay a fine of $10,000, to be paid to the Court’s registry; (2) Ms. Trimarco shall 

pay a fine of $1,500, to be paid to the Court’s registry; (3) Mr. Pendleton’s law firm, 

DLA Piper LLP (US), shall pay Smart’s reasonable costs and attorney’s fees 

incurred as a result of counsel’s misconduct and Smart’s motion; and (4) the Court 

shall refer this matter to the Grievance Committee of the Southern District of New 

York. 

The Clerk of Court is directed to close the motion at ECF No. 77. 

SO ORDERED.           

Dated: New York, New York 

June 29, 2016 

 

       

          KATHERINE B. FORREST 

           United States District Judge 

                                            

16 Smart may renew its application for a further order on this issue to the extent that any future 

developments arise suggesting such a need. 
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The GC' role in ethic can e lonel
erving an ethical compan and getting upport from other lawer i invaluale

I teach law tudent aout the role of in-houe lawer. Mot of m tudent will not move in-
houe upon graduation, ut a primar ojective of the cla i developing them into
empathetic outide counel. Through role-plaing exercie, I tr to ring the law tudent into the
rarefied and often conflicting environ of the oardroom, the executive uite and corporate
conference room. The in-houe counel’ art of managing uine imperative, legal compliance
mandate and ethical oligation i a compelling a it i mtifing to the tudent. One tudent
remarked that the in-houe role eem lonel. I confeed that at time it wa.

The inpiration for thi column wa to take the lonel out of managing the unique ethical iue that
arie inhoue. Law firm often have an in-houe reource to counel attorne on ethical iue;
corporate law department generall leave thee matter to the individual lawer to figure out. That
i wh I egan writing thi column, not a an expert ut a omeone who wa willing to lead a
dicuion, identif et practice and face common ethical iue a a communit.

ut ala, thi i m lat regular ethic column for InideCounel. I confe that after a few ear, freh
idea for the column are fleeting and it’ time to tep ack. I thank all of ou who participated in thi
dialogue. Your note and requet have challenged me and fueled thi column.

Thi exploration ha revealed everal trategie and tactic for dealing with ethical iue ut onl
one inecapale concluion: You mut pick an ethical compan to erve. I know thi ound trite, ut
the et wa to manage the vexing ethical iue that ma arie in the corporate etting i to avoid
them altogether. Once enmehed in a ignificant ethical tangle, the Hoon’ choice availale to in-
houe counel are agonizing: ecalate (go over omeone’ head), report out (where permitted),
reign (“Hi Hone, I’m home.”) or ta quiet (which ma e een a tacit approval of the
conduct). Thi i the point of m cla, where a tudent will ak wh anone would want to e an in-
houe counel.

M repone i to aure the tudent that there are companie that cultivate a culture that inhiit
the outreak of major ethical and compliance dilemma or at leat make the reolution of
them le painful. thical companie emrace an in-houe counel’ need to peak up, ecalate,
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gatekeep and counel toward compliance. Companie and executive who view thee in-houe
counel practice mandate a dangerou are toxic, and the don’t deerve ou.

Diligence on a compan’ culture i poile and eential. The interview proce i a valuale
opportunit to ae a compan’ culture (check out a previou column where I offered
ome interview quetion to help with our cultural diligence).

efore ou hook our career to a compan, ae whether the compan emrace and nurture the
role of the inhoue counel. If ou ene it doe not, then wait for the next opportunit. Taking an in-
houe counel jo with a compan that ha a upect culture i dangerou and could reult in
eriou damage to our career and wore.

I will cloe with one lat comment. I am proud to e part of a virant communit of in-houe counel.
Our practice i utantivel complex, politicall intricate and increaingl indipenale to our
companie.

Thi communit flourihe from peer upport and invetment. The unique ethical iue facing in-
houe counel are topic around which we hould educate, challenge and protect one another.
Thi i the lat area that an in-houe counel hould feel alone.

rian Martin i VP and general counel of KLA-Tencor Corp. end our comment and et ethic
practice to him at inideethic@gmail.com.
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