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By Matthew A. Goodin

By now, most employers have heard about California’s new paid sick leave law, AB
1522, technically known as the Healthy Workplace, Healthy Families Act, which will be
codified at Labor Code sections 245 to 249 and 2810.5. Many employers with existing
sick leave and/or paid time off (“PTO”) policies reflexively believe that their policies
already comply with AB 1522, but this may not be the case. While the basic
requirements of AB 1522 are clear enough, there are a number of provisions that some
employers may have overlooked. The practical effect of this new law is that almost
every employer in California will have to rewrite its current sick leave and/or PTO
policies. AB 1522 may be the most significant new California employment legislation
since the California Legislature made duty-free meal periods a statutory obligation (with
attendant penalties) in 1999.

This Advisory will highlight various points in the new law that will likely require
employers to revise their current sick leave and PTO policies and practices.

The Basics

AB 1522 requires all employers with at least one employee in California to allow their
employees to accrue sick leave at a rate of at least one hour for every 30 hours worked.
Thus, part-time and temporary employees are covered. While the new law took effect
on January 1, 2015, employees do not start accruing sick leave under the law until July
1, 2015. Employees are entitled to paid sick leave if they work at least 30 days in one
year from their date of hire and can begin using accrued sick leave beginning on the
90th day of employment. It is presumed that, under the new law, an employee must
work at least 30 days in each successive year of employment to continue accruing sick
leave, but AB 1522 is not clear on this point.

There are different caps for the use and accrual of sick leave. AB 1522 allows, but does
not require, employers to cap the accrual of sick leave at 48 hours or six days of total
time. The new law also allows, but does not require, employees to cap the use of sick
leave to 24 hours or three days in each year of employment.

http://www.ebglaw.com/matthew-a-goodin/
https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201320140AB1522
https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201320140AB1522
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Employees may use sick leave for the diagnosis, care or preventative care, or treatment
of an existing health condition of the employee or the employee’s “family member,”
which includes a parent, parent-in-law, child, spouse, registered domestic partner,
sibling, grandchild, or grandparent. Employees may also use sick leave for a variety of
reasons, such as for being a victim of domestic violence, sexual assault, or stalking.

And, of course, no new California employment law would be complete without anti-
retaliation provisions and the imposition of significant penalties on employers for
violations. AB 1522 prohibits employers from denying an employee’s right to use
accrued sick leave. Also, the new law bars employers from discharging, threatening to
discharge, demoting, suspending, or in any manner discriminating against employees
for using accrued sick leave, attempting to exercise the right to use accrued sick leave,
filing a complaint with the Labor Commissioner, or cooperating in any investigation or
prosecution of an alleged violation. In addition, there are monetary penalties associated
with failing to comply with virtually any provision of the law.

The new law is clear that employers with existing PTO policies that provide for the
accrual and use of time off that is at least equivalent to the requirements of AB 1522 do
not need to provide additional paid sick leave. That is precisely why many employers
may mistakenly assume that they do not need to make any changes to their existing
policies.

Provisions That May Require Revisions to Current Policies

Determining who is entitled to sick leave. Many employers will need to revise their
current policies to broaden the scope of employees who are entitled to accrue and use
sick leave under the new law. Employer policies commonly provide paid sick leave only
to full-time employees or employees who work a certain minimum number of hours per
week. AB 1522 requires employers to offer sick leave to any employee who works more
than 30 days in a year in California. While not explicit, presumably this does not mean
30 full-time days but would include any work performed over any 30 days in one year
from the commencement of employment—after all, one of the explicit policies behind
AB 1522 is to provide paid sick leave to “nearly every worker in California.” Thus, under
the new law, virtually all part-time, temporary, per-diem, and even many seasonal
employees are covered. (There are limited exceptions for employees subject to
collective bargaining agreements that provide for paid sick leave and contain certain
other specified provisions, providers of publicly funded in-home support services, and
employees employed by an air carrier as a flight deck or cabin crew member who
receive PTO at least equivalent to that required by AB 1522.)

The new law also requires employers to provide paid sick leave to employees who are
exempt from overtime. Most employers do not provide paid sick leave to exempt
employees but instead offer limited, or in some cases unlimited, PTO that may be used
for any purpose. Because of the tracking and recordkeeping requirements of the new
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law, as discussed below, employers will need to track the accrual and use of paid sick
leave and/or PTO for exempt employees as well.

Tracking accrual of paid sick leave. The manner in which employees accrue sick
leave under AB 1522 will likely create a need for employers to revise their current
policies.

Employers may cap total accrual at 48 hours or six days and may cap employees’ use
of sick leave at 24 hours or three days per year. Although benefits begin accruing at the
date of hire, according to the DLSE, employers may track annual allotments by calendar
year, anniversary year, or other 12-month period. The annual usage cap provision
raises unanswered questions about how to treat the first partial year of employment,
whether employers are using a calendar year or some other method. For example, it is
unclear whether employers that prefer to use a calendar year for tracking purposes will
need to permit the use of a full 24 hours or three days, if accrued, during the first year of
employment, assuming the employee works a partial year. A conservative approach will
be to provide up to the full amount for use (if accrued) and to restart the employee’s
tracking year on January 1. Equally complicated is using July 1 as the start of the
annual tracking year, particularly for employees hired after July 1, 2015, who will begin
accruing sick leave on their dates of hire. To the extent that the employer already
provides paid leave benefits by one of these tracking systems, the easiest solution may
be to use the same annual tracking method for paid sick leave (e.g., calendar year or
anniversary date), adjusting for mid-year hires if a calendar-year tracking method is
used. Employers should ensure that their policies make clear which tracking year has
been adopted.

Other issues may arise for employers because employees accrue sick leave based on
the number of hours worked, whereas most employers provide for sick leave or PTO
accrual based on the number of days, weeks, or months worked. Under the new law,
employees must accrue no less than one hour for every 30 hours worked. This makes it
difficult for employers to continue to provide accrual of sick leave based on the number
of days worked, unless their employees accrue sick leave in an amount per day that will
always exceed the accrual rates required by AB 1522. Because of the hourly accrual
rate, employers also must pay careful attention to accrual when employees work
overtime, as it is clear that overtime hours count for accrual purposes under the new
law.

AB 1522 provides that tracking the accrual and carryover of paid sick leave is not
required if employers provide the full 24 hours or three days of sick leave at the
beginning of each year, and this would eliminate most, if not all, of the accrual problems
described above. There appears to be no significant downside for an employer to elect
to front-load paid sick leave in this manner.

Tracking the use of paid sick leave. Most employers provide a certain number of paid
sick days per calendar year, rather than providing sick leave that accrues by the hour.
Yet, AB 1522 is very clear that not only do employees accrue sick leave by the hour, but
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employers must allow employees to use sick leave in increments as little as two hours
at a time. A “Frequently Asked Questions” (“FAQ”) webpage, published by the Division
of Labor Standards Enforcement (“DLSE”), gives an example of a part-time employee
who works six hours per day. If such an employee has accrued 24 hours of paid sick
leave and takes three paid sick days, the employer cannot refuse to allow the employee
to take an additional six hours of paid sick leave. Thus, where the law refers to “days,” it
is only generally referring to an eight-hour workday, but this is not a limitation that allows
employers to prohibit part-time employees from using their total 24 hours of accrued
leave per year. Thus, employers that provide sick leave by reference to days as
opposed to hours or that require employees to use accrued sick leave in full-day
increments will have to revise their policies and tracking methods to comply with the
new law. In addition, while it is not entirely clear, the DLSE’s FAQ webpage suggests
that, where the law refers to 24 hours or three days (or 48 hours or six days), employers
should apply whichever is the greater of the two. For example, if an employee works
four 10-hour shifts, and his or her employer maintains a 24-hour/three-day usage cap,
the employee should be permitted to take three 10-hour days of sick leave.

Additional tracking difficulties will likely arise from the 90-day “probationary period” in AB
1522, particularly during the first few months after July 1, 2015. While employees begin
accruing sick leave on July 1, 2015, or their date of hire if hired after July 1, 2015, they
are not entitled to use accrued sick leave until they have worked for at least 90 days.
For example, any employees hired 90 days or more prior to July 1, 2015, would be
entitled to begin using their accrued sick leave on July 1, 2015. For employees hired
less than 90 days prior to July 1, 2015, however, tracking accrual and use becomes
more complicated. Such employees do not begin accruing sick leave until July 1, 2015,
and they would all begin to accrue sick leave at the same rate after that date, assuming
they worked the same number of hours per week. But these employees would be
entitled to use their accrued sick leave beginning on different dates, because each
employee is entitled to use accrued sick leave after working for 90 days.

Doctors’ notes/notice requirements. Many employers require an employee to provide
a doctor’s note either before or after he or she takes a sick day in order for the
employee to be paid for the time off. While the new law is silent as to whether
employers can require doctors’ notes, the “Facts and Resources” bulletin published by
the Department of Industrial Relations (“DIR”) states that employees may file a claim
with the Labor Commissioner against an employer that denies sick leave “due to a
failure to provide details.” The text of the new law states that employees may make an
“oral or written request” for sick leave. Further, if the need for sick leave is foreseeable,
employees must provide “reasonable advance notification,” although what is
“reasonable” is not specified. If the need is not foreseeable, employees can provide
notice “as soon as practicable,” presumably meaning soon after the leave has begun.
These factors strongly suggest that employers will not be allowed to condition the use of
accrued sick leave under the new law on the provision of a doctor’s note or other
medical justification. It appears that employers must simply accept an employee’s word
that the sick leave is for a purpose permitted by the law.

http://www.dir.ca.gov/dlse/Paid_Sick_Leave.htm
https://www.dir.ca.gov/dlse/Paid_Sick_Leave_Facts_and_Resources.pdf
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It may seem incongruous that AB 1522 limits what employees may use accrued sick
leave for but, at the same time, denies employers a way to verify that an employee’s
use of sick leave is for a permitted purpose. Yet, that is the way the new law is currently
drafted, and employers will have to wait for amendments by the Legislature or additional
clarification from the DLSE.

Interaction with California’s Kin Care Law and the California Family Rights Act
(“CFRA”). Under California’s Kin Care Law, any employer that provides sick leave
benefits (either paid or unpaid) to employees must allow employees to use up to one-
half of that leave to care for child, parent, spouse, registered domestic partner, or child
of the employee’s registered domestic partner who is ill. California employers have likely
already modified their sick leave policies to make provisions for such kin care leave. AB
1522, however, allows employees to use all accrued leave to care for a “family
member,” and the definition of “family member” adds grandparents, grandchildren, and
siblings to the family members described in the Kin Care Law. Thus, AB 1522 entirely
displaces the Kin Care Law, at least as to the required amount of sick leave that
employees may use and accrue under the Kin Care Law.

Because AB 1522 allows employees to use accrued sick leave to care for a broader
range of family members than does the Kin Care Law, employers should be aware that
whether an employee’s use of sick leave counts toward the amount that the employee is
entitled to use under the Kin Care Law will depend on the family member for whom care
is given. To the extent that employers allow employees to accrue paid sick leave
beyond that required by AB 1522, it seems defensible that these employers may allow
employees to use only half of that additional sick leave to care for the family members
specified in the Kin Care Law, rather than the broader list of family members in AB
1522.

The CFRA allows employees to take leaves of absence for their own “serious health
condition” or that of a parent, spouse, child, or registered domestic partner. But the
CFRA imposes requirements on such leave that are not required by the new paid sick
leave law. For example, to determine whether the requested leave is for a proper
purpose under the CFRA, employers are allowed to require a medical certification from
employees indicating the date on which the serious health condition began, the
probable duration of the condition, and a statement that the employee is unable to
perform the essential functions of his or her job. As discussed above, however, it
appears that employers cannot require such information from employees who request
paid sick leave. The CFRA allows an employee to use accrued paid sick leave for the
employee’s own serious health condition so that he or she can be paid for at least a
portion of a CFRA leave. Employers and employees may mutually agree to use sick
leave for other leaves allowed under the CFRA.

If an employee wishes to use paid sick leave accrued under AB 1522 to be paid for at
least some of a leave taken under the CFRA, it is unclear whether the employer can
require the medical certification permitted by the CFRA. Until further clarity is provided
on this point, it would be advisable for employers not to request such documentation if
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an employee only wishes to use paid sick leave accrued under AB 1522. But employers
should be permitted to request such documentation for any sick leave accrued beyond
the minimum required by AB 1522.

Paystub requirements. Under the new law, an employee’s paystub (or another
document provided to the employee on the employer’s designated payday) must set
forth the amount of accrued sick leave that the employee has available. Unless
employers want to issue a separate document to each employee at every pay period,
this requirement will likely compel many employers to change their paystubs. Employers
that use a third-party vendor for their payroll should not assume that their vendor will
make the appropriate changes. For example, some paystubs may reflect the amount of
sick leave that an employee has used both in the current pay period and the year to
date but does not reflect the amount accrued, as required by AB 1522. Accordingly,
employers should contact their payroll vendors to ensure that their vendor will timely
implement the changes required by the new law.

Discipline for excessive absenteeism. Many employers discipline an employee for
excessive absenteeism, including for excessive use of sick days, even if they allow the
employee to otherwise accrue and use sick leave. Some employers have policies that
allow for the discipline of employees who do not notify management in advance that
they will be absent—the so-called “no-call, no-show” rules. Other employers may
require employees to find a replacement to cover their scheduled shifts as a condition to
allowing them to use sick leave. Such policies will need to be revisited in light of AB
1522.

Requiring employees to find a replacement worker is expressly forbidden by AB 1522.
In addition, the new law clearly states that employers may not discharge, threaten to
discharge, demote, suspend, “or in any manner discriminate against” an employee for
using accrued sick leave. As previously mentioned, the DIR’s “Facts and Resources”
bulletin states that employees may file a complaint if they are denied sick leave “due to
a failure to provide details.” This suggests that employers should not consider an
employee’s use of sick leave accrued under AB 1522 when disciplining employees for
excessive absenteeism or failing to report an unforeseeable absence within a specific
period of time. Employers that issue discipline based on a specified number of
absences over a specified period of time should only consider absences for reasons
other than paid sick leave under AB 1522.

Interaction with local sick leave laws. Several cities have enacted their own sick
leave legislation. AB 1522 provides that, if the employer is subject to a local sick leave
law, it must comply with the law that is more generous to the employee. Employers
subject to local sick leave laws will have to compare the local law with the requirements
of AB 1522 in order to ensure that they are applying the most generous provision in
each law. For example, in 2007, San Francisco implemented the San Francisco Paid
Sick Leave Ordinance, under which the accrual caps are more generous than under AB
1522, but the range of family members for whom an employee may use sick leave to
care for is more limited than under AB 1522.

https://www.dir.ca.gov/dlse/Paid_Sick_Leave_Facts_and_Resources.pdf
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Written policies and recordkeeping. Some employers may allow employees to take
sick leave without a detailed written policy. AB 1522 requires all employers to post a
notice containing certain specified information about the new sick leave law (a paid sick
leave poster meeting these requirements is available on the DLSE’s website). In
addition, the new law requires employers to provide all employees hired after January 1,
2015, with a specific Notice to Employees (which is also available to download from the
DLSE’s website).

For employees hired prior to January 1, 2015, an employer must provide them with
written notice of any changes to its sick leave policies within seven days of the actual
change. Effectively, therefore, the latest that an employer may provide such notice
would be July 8, 2015, seven days after the operative accrual date in AB 1522.
Employers with existing policies that meet all the requirements of AB 1522 still must
provide written notice to employees outlining the specific requirements of the new paid
sick leave law, even if the policy is in writing. The DLSE’s FAQ webpage encourages
employers to ensure that employees are made fully aware of the terms and conditions
of their sick leave policies, including how any existing policy differs from the
requirements of AB 1522. For this reason, it makes sense for employers to put their sick
leave policies in writing.

AB 1522 also imposes additional recordkeeping requirements on employers. For
instance, employers must maintain for three years all records documenting hours
worked, paid sick days accrued, and paid sick days used. And such records must be
made available to employees, upon request.

Special issues regarding seasonal employees. Unless required by another law, most
employers likely have not provided paid sick leave to seasonal employees. However,
seasonal employees are clearly covered by AB 1522, which will pose special tracking
problems. Under the new law, if an employee separates from an employer for any
reason and is rehired within one year, all previously accrued and unused sick leave
must be restored to the employee. But this reinstatement obligation does not apply if the
employer allows the employee to “cash out” his or her sick leave at the time of
separation. In addition, time worked during the first period of employment counts toward
the 90-day probationary period. Thus, if an employee works for 60 days, and then
returns to the same employer within one year, the employee would be eligible to begin
using accrued sick leave after working 30 days.

What Employers Should Do Now

• Review your current sick leave or PTO policies with the above issues in mind.

• Review any absenteeism policies to ensure that employees are not disciplined
for taking paid sick leave under AB 1522.

http://www.dir.ca.gov/dlse/ab1522.html
http://www.dir.ca.gov/dlse/ab1522.html
http://www.dir.ca.gov/dlse/ab1522.html
http://www.dir.ca.gov/dlse/Paid_Sick_Leave.htm
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• Review and, if needed, modify paystubs to make sure that they will reflect both
the accrual and the use of paid sick leave or PTO as of July 1, 2015, or talk to
your payroll vendor to ensure that the paystubs will be modified correctly.

• Post a paid sick leave poster prior to July 1, 2015.

• Before subjecting an employee to discipline or other adverse employment action
(or even threatening to do so), determine whether the employee has engaged in
protected conduct under AB 1522 within the preceding 30 days (i.e., filed a claim
with the Labor Commissioner, cooperated in an investigation or prosecution, or
opposed any policy or practice prohibited by the new law). If any such protected
conduct has taken place, consider waiting until at least the 31st day after such
protected conduct before taking the adverse action. This will avoid creating a
presumption of retaliation.

* * *

For more information about this Advisory, please contact:

Matthew A. Goodin
San Francisco
415-399-6021

mgoodin@ebglaw.com

This document has been provided for informational purposes only and is not intended and
should not be construed to constitute legal advice. Please consult your attorneys in connection
with any fact-specific situation under federal law and the applicable state or local laws that may
impose additional obligations on you and your company.

About Epstein Becker Green
Epstein Becker & Green, P.C., is a national law firm with a primary focus on health care and life sciences;
employment, labor, and workforce management; and litigation and business disputes. Founded in 1973
as an industry-focused firm, Epstein Becker Green has decades of experience serving clients in health
care, financial services, retail, hospitality, and technology, among other industries, representing entities
from startups to Fortune 100 companies. Operating in offices throughout the U.S. and supporting clients
in the U.S. and abroad, the firm’s attorneys are committed to uncompromising client service and legal
excellence. For more information, visit www.ebglaw.com.

© 2015 Epstein Becker & Green, P.C. Attorney Advertising

http://www.ebglaw.com/matthew-a-goodin/
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California Paid Sick Leave Law Compliance Checklist

June 10, 2015

By Marisa S. Ratinoff, Jennifer L. Nutter, and Amy B. Messigian

Beginning on July 1, 2015, most California employers are required to offer nearly all of
their employees paid sick time under the Healthy Workplaces, Healthy Families Act
(“Act”), codified at California Labor Code sections 245 to 249 and 2810.5 (see the
Epstein Becker Green Act Now Advisory titled “New Laws Affecting California
Employers: Anti-Harassment Protections for Unpaid Interns, Anti-Bullying Training for
Managers, and Mandatory Paid Sick Leave” for various California employment laws
enacted in September 2014). The Act, however, requires employers to do more than
provide employees with the minimum amount of paid sick time.

This Advisory provides a checklist for employers to ensure compliance with the Act. In
addition, this Advisory includes language for a notice that can be provided to current
non-exempt employees in lieu of updating all of their Wage Theft Prevention Act (Labor
Code section 2810.5) notices.

What Employers Should Do Now

Before July 1, 2015, unless one of the limited exceptions to the Act applies, employers
with employees in California should make sure that they do the following:

 Post the new paid sick leave poster (available here at the Department of Labor
Standards Enforcement [“DLSE”] website).

The poster should be displayed as soon as possible. The DLSE has taken
the position that this posting was required as of January 1, 2015, even
though the substantive requirements of the new law do not go into effect
until July 1, 2015.

 Review your paid time off (“PTO”) policies to ensure compliance with the Act (see
the Epstein Becker Green Act Now Advisory titled “California Employers,
Beware: It’s Time to Rewrite Your Sick Leave and PTO Policies” for some likely
areas of non-compliance) and circulate any updated policies.

http://www.ebglaw.com/marisa-s-ratinoff/
http://www.ebglaw.com/jennifer-l-nutter/
http://www.ebglaw.com/amy-b-messigian/
http://www.ebglaw.com/publications/new-laws-affecting-california-employers-anti-harassment-protections-for-unpaid-interns-anti-bullying-training-for-managers-and-mandatory-paid-sick-leave/
http://www.ebglaw.com/publications/new-laws-affecting-california-employers-anti-harassment-protections-for-unpaid-interns-anti-bullying-training-for-managers-and-mandatory-paid-sick-leave/
http://www.ebglaw.com/publications/new-laws-affecting-california-employers-anti-harassment-protections-for-unpaid-interns-anti-bullying-training-for-managers-and-mandatory-paid-sick-leave/
http://www.dir.ca.gov/DLSE/Publications/Paid_Sick_Days_Poster_Template_(12_2014).pdf
http://www.ebglaw.com/publications/california-employers-beware-its-time-to-rewrite-your-sick-leave-and-pto-policies/
http://www.ebglaw.com/publications/california-employers-beware-its-time-to-rewrite-your-sick-leave-and-pto-policies/
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 Make a plan to track the accrual and use of employees’ paid sick time (or PTO
that may be used for paid sick time purposes) and to store such data for three
years.

 Make a plan to have employees’ available paid sick time reflected on each wage
statement or other writing provided at the same time.

 Obtain and begin using the new Wage Theft Prevention Act notice for non-
exempt employees (available here at the DLSE website).

 Prepare and have ready for distribution by no later than July 8, 2015, either: (1)
new Wage Theft Prevention Act notices for each current non-exempt employee,
or (2) another notice that includes the new paid sick leave information from the
Wage Theft Prevention Act form. We suggest using the following language for
the notice for current non-exempt employees:

1. California’s Healthy Workplaces, Healthy Families Act (the “Act”) provides
that an employee:
a. May accrue paid sick leave and may request and use up to 3 days or 24

hours of accrued paid sick leave per year;
b. May not be terminated or retaliated against for using or requesting the use

of accrued paid sick leave; and
c. Has the right to file a complaint against an employer who retaliates or

discriminates against an employee for:
1. requesting or using accrued sick days;
2. attempting to exercise the right to use accrued paid sick days;
3. filing a complaint or alleging a violation of Article 1.5 section 245 et

seq. of the California Labor Code; or
4. cooperating in an investigation or prosecution of an alleged violation of

this Article or opposing any policy or practice or act that is prohibited
by Article 1.5 section 245 et seq. of the California Labor Code.

2. The following applies to you (check one box):

 The company’s current policy already provides you with the time
that you may use for sick leave purposes in accordance with the
Act.

 Attached to this notice is a copy of the new company policy.
 You have already been provided with a copy of the new company

policy.
 You will be provided with a copy of the new company policy

separately.

****

http://www.dir.ca.gov/dlse/LC_2810.5_Notice.pdf
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For more information about this Advisory, please contact:

Marisa S. Ratinoff
Los Angeles

310-557-9502
mratinoff@ebglaw.com

Jennifer L. Nutter
Los Angeles
310-557-9518

jnutter@ebglaw.com

Amy B. Messigian
Los Angeles

310-557-9540
amessigian@ebglaw.com

This document has been provided for informational purposes only and is not intended and
should not be construed to constitute legal advice. Please consult your attorneys in connection
with any fact-specific situation under federal law and the applicable state or local laws that may
impose additional obligations on you and your company.

About Epstein Becker Green
Epstein Becker & Green, P.C., is a national law firm with a primary focus on health care and life sciences;
employment, labor, and workforce management; and litigation and business disputes. Founded in 1973
as an industry-focused firm, Epstein Becker Green has decades of experience serving clients in health
care, financial services, retail, hospitality, and technology, among other industries, representing entities
from startups to Fortune 100 companies. Operating in offices throughout the U.S. and supporting clients
in the U.S. and abroad, the firm’s attorneys are committed to uncompromising client service and legal
excellence. For more information, visit www.ebglaw.com.

© 2015 Epstein Becker & Green, P.C. Attorney Advertising
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Emergency Legislation to Amend California’s Paid Sick Leave
Requirements Signed by Governor, Effective Immediately

July 14, 2015

By Marisa S. Ratinoff, Amy B. Messigian, and Elizabeth J. Boca

Last year, the California Legislature enacted A.B. 1522, the Healthy Workplaces,
Healthy Families Act of 2014 (“Act”), which amended California Labor Code Section
245.5 to provide paid sick days to most California employees, effective July 1, 2015.
(See our previous Act Now Advisory on the requirements of the Act.) In the months
leading up to July 1, 2015, as employers readied themselves for compliance, it became
apparent that some of the requirements of the law were unclear or onerous in operation.
(See our previous Act Now Advisory addressing some of these concerns.)

In order to resolve many of these issues, on July 13, 2015, the California Legislature
amended the Act to better address which workers are covered and how the paid time off
(“PTO”) is accrued and to simplify requirements for employers that already provide paid
sick leave. While the bill was deemed a “clarifying” measure, A.B. 304 provides new
methods for accrual and payment of paid sick time and is thus relevant to all California
employers. The measure was passed as urgency legislation and took effect immediately
upon signing by Governor Jerry Brown on July 13, 2015.

Summary of Changes to California Paid Sick Leave Requirements

A.B. 304 has made numerous changes and clarifications to California paid sick leave
requirements under the Act. For example, A.B. 304:

• Revises the definition of “employee”:

o A covered employee is specified as someone who works in California “for the
same employer” for 30 or more days within a year.

o Retired California Public Employee Retirement System annuitants have been
expressly excluded from the definition of “employee.” This change permits
such persons to return to work while still receiving their pension annuity.

http://www.ebglaw.com/marisa-s-ratinoff/
http://www.ebglaw.com/amy-b-messigian/
http://www.ebglaw.com/elizabeth-j-boca/
http://www.ebglaw.com/news/new-laws-affecting-california-employers-anti-harassment-protections-for-unpaid-interns-anti-bullying-training-for-managers-and-mandatory-paid-sick-leave/
http://www.ebglaw.com/news/california-employers-beware-its-time-to-rewrite-your-sick-leave-and-pto-policies/
http://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201520160AB304
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o The Act previously provided that coverage did not extend to certain
"employees in the construction industry" who are subject to collective
bargaining agreements and perform “onsite work” associated with
construction. Under A.B. 304, the term “employee in the construction industry”
has been redefined to remove the requirement of “onsite work.”

• Clarifies that employers with preexisting PTO or paid sick time plans need not
provide additional paid sick days if the employer’s policy meets one or more of
the following conditions:

o The accrual, carry-over, and use provisions meet the minimum requirements
of the Act.

o The policy as of January 1, 2015, provided paid sick leave or PTO to the
following:

[A] class of employees … pursuant to a sick leave policy that
used an accrual method different than providing one hour per
every 30 hours worked, provided that the accrual is on a regular
basis so that an employee, including an employee hired into that
class after January 1, 2015, has no less than one day or eight
hours of accrued leave within three months, and the employee
was eligible to earn at least three days or 24 hours within nine
months.

This language modifies the original statute by providing, among other things,
that if an employer has modified (or hereafter modifies) the accrual method
that it had in place prior to January 1, 2015, the employer will be required to
comply with the accrual or frontloading requirements of the paid sick leave
law.

o The benefits are provided to specified state employees or officers by statute
or the provisions of a memorandum of understanding that meet the
requirements of the law (a condition that was not present in the original
statute).

• Permits employers to use a different accrual method, other than providing one
hour per every 30 hours worked, provided that the accrual is on a regular basis
so that an employee has no less than 24 hours of accrued sick leave or PTO by
either (i) the 120th calendar day of employment, (ii) each calendar year, or (iii) in
each 12-month period. This option was not in the original version of the statute
but has been added based on the concern raised by many employers that their
payroll systems do not track employees on an hourly basis.

• Allows employers to use alternative methods for calculating compensation owed
for paid sick time. While the law was originally written to require employers to use
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a 90-day look-back period in order to calculate the hourly rate of an employee
who performs work at variable rates of pay (due to commissions, piece rate,
etc.), A.B. 304 permits employers to calculate paid sick time using any of the
following calculations:

o For nonexempt employees:

 Paid sick time may be calculated in the same manner as the regular rate
of pay for purposes of calculating overtime for the workweek in which the
employee uses paid sick time, whether or not the employee actually works
overtime in that workweek, or

 Paid sick time may be calculated by dividing the employee’s total wages,
not including overtime premium pay, by the employee’s total hours worked
in the full pay periods of the prior 90 days of employment.

o For exempt employees, paid sick time may be calculated in the same manner
as the employer calculates wages for other forms of paid leave time, such as
PTO or vacation.

• Provides that an employer is not required to reinstate accrued PTO to a rehired
employee who was paid out at the time of termination, resignation, or separation
of employment.

• States that if an employer provides unlimited paid sick leave or unlimited PTO,
the employer may satisfy the requirement of providing written notice of available
sick leave by indicating on the notice or the employee’s itemized wage statement
that such leave is “unlimited.”

• Clarifies that an employer is not obligated to inquire into or record the purpose for
which an employee uses sick leave or PTO. This clarification was added as a
result of confusion as to how to comply with the notice requirements for available
paid sick time if such time is provided as part of a general PTO policy that does
not differentiate between sick leave, vacation leave, etc. Based on the
clarification, an employer may deduct “available” paid sick time if PTO is taken
without the need to inquire whether the time off was for a reason covered by the
paid sick leave law.

• Extends the compliance date for notice requirements in the motion picture and
broadcasting industries to January 21, 2016.

What Employers Should Do Now

• Review these changes with payroll providers to select the preferred method of
calculating pay for paid sick time, and ensure that the accrual method meets the
minimum requirement of 24 hours/three days accrued over 120 days.
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• If you provide unlimited paid sick time or PTO, consider updating your notices to
employees to account for “unlimited” available time.

• Because paid sick time for exempt employees may be calculated in the same
manner as an employer calculates wages for other forms of paid leave time
(such as PTO or vacation), review and assure that your policies and practices
regarding these calculations, payments, and entitlements are clear and
compliant.

* * * *

For more information about this Advisory, please contact:

Marisa S. Ratinoff
Los Angeles

310-557-9502
mratinoff@ebglaw.com

Amy B. Messigian
Los Angeles

310-557-9540
amessigian@ebglaw.com

Elizabeth J. Boca
San Francisco
415-399-6012

eboca@ebglaw.com

This document has been provided for informational purposes only and is not intended and
should not be construed to constitute legal advice. Please consult your attorneys in connection
with any fact-specific situation under federal law and the applicable state or local laws that may
impose additional obligations on you and your company.

About Epstein Becker Green
Epstein Becker & Green, P.C., is a national law firm with a primary focus on health care and life sciences;
employment, labor, and workforce management; and litigation and business disputes. Founded in 1973
as an industry-focused firm, Epstein Becker Green has decades of experience serving clients in health
care, financial services, retail, hospitality, and technology, among other industries, representing entities
from startups to Fortune 100 companies. Operating in offices throughout the U.S. and supporting clients
in the U.S. and abroad, the firm’s attorneys are committed to uncompromising client service and legal
excellence. For more information, visit www.ebglaw.com.
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New California Family Rights Act Regulations
Effective July 1, 2015

June 29, 2015

By Jennifer L. Nutter, Amy B. Messigian, and Marisa S. Ratinoff

The California Fair Employment and Housing Council (“FEHC”) has amended numerous
sections of Title 2 of the California Code of Regulations that implement, interpret, and
clarify the California Family Rights Act (“CFRA”). These revised regulations go into
effect on July 1, 2015, and can be found here, redlined against the previous version.

The FEHC’s stated purpose in implementing these amendments is to “clarify rules,
make technical amendments to ease readability and adopt and modify some of the
parallel federal Family and Medical Leave Act regulations.” However, as explained in
more detail below, there are some substantive changes from the previous regulations.
We highlight some of the more significant ones below.

New Poster Requirement

The “Family Care and Medical Leave (CFRA Leave) and Pregnancy Disability Leave”
poster has been revised and can be found here.

The revised regulations specifically provide that “[e]lectronic posting is sufficient” as
long as the notice otherwise meets the requirements.1 No guidance is provided, though,
on what would be sufficient to meet this new electronic posting requirement.

Handbook Updates Must Cover CFRA Leaves

Like the previous version, the revised regulations contain a requirement that a
handbook updated after their adoption needs to include “a description of CFRA leave” if
it describes other types of leaves.2

1
2 C.C.R. § 11095(a).

2
2 C.C.R. § 11095(a).

http://www.ebglaw.com/jennifer-l-nutter/
http://www.ebglaw.com/amy-b-messigian/
http://www.ebglaw.com/marisa-s-ratinoff/
http://www.dfeh.ca.gov/res/docs/FEHC/Final Text (1).pdf
http://www.dfeh.ca.gov/res/docs/Publications/Brochures/2015/DFEH-100-210-rev072015.pdf
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New Certification of Health Care Provider Form

The revised regulations contain language for a new Certification of Health Care Provider
form (which can be found on the last five pages of the revised regulations).3 Use of the
revised form is optional but recommended.

Shortened Time to Respond to CFRA Leave Requests

Employers now have five business days, not 10 calendar days, to respond to an
employee’s request for CFRA leave.4 For leaves covered by both the Family and
Medical Leave Act (“FMLA”) and CFRA, this shortened requirement was already in
place.5

Intermittent Leave—Employers Must Allow Time to Be Used in One-Hour
Increments

For CFRA-only leaves, employers were previously permitted to use whatever the
shortest period of time that their payroll systems used to account for any other
absences or use of leave. Now, employees must be permitted to use intermittent leave
in increments as small as one hour.6 The FMLA regulations contain a similar provision.7

Employers May Now Require Employees to Use Vacation or PTO During a CFRA
Leave

The revised regulations now allow employers to require employees to use vacation or
other undifferentiated accrued paid time off (“PTO”) during otherwise unpaid portions of
their CFRA leaves.8 Employers may also require employees to use accrued sick leave,
but only if the absence is for an employee’s own serious health condition. If the absence
is for a family member, the employee may be given the option of using accrued paid
sick time but cannot be required to do so.9

Specific Notice Requirements and Rights Added for “Key Employees”

The new CFRA regulations mirror the requirements in the FMLA regulations for denying
reinstatement to key employees. Because the new CFRA regulations are very specific
and the failure to comply with them could now result in the inability of an employer to
deny reinstatement to a key employee returning from a CFRA-only leave, we are
including them here.

3
2 C.C.R. § 11097.

4
2 C.C.R. § 11091(a)(6).

5
29 C.F.R. § 825.300(b).

6
2 C.C.R. § 11090(e).

7
29 C.F.R. § 825.205(a).

8
2 C.C.R. § 11092(b)(1).

9
2 C.C.R. § 11092(b)(2).

http://www.dfeh.ca.gov/res/docs/FEHC/Final Text (1).pdf
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• Definition: A “key employee” is defined as an employee paid on a salary basis
who is amongst the highest paid 10 percent of the employer’s employees within
75 miles of the employee’s worksite at the time that a leave request is made.10

• Initial Notice: Employers that believe they may deny reinstatement to a key
employee are required to inform the employee in writing at the time of the leave
request or commencement of the leave (if earlier): (1) that he or she is a key
employee, and (2) that there is the potential for non-reinstatement and loss of
health benefits in the event that the employer determines that reinstatement “will
result in substantial and grievous economic injury to its operations.” Employers
that fail to give this notice lose the right to deny the employee
reinstatement even if substantial and grievous economic injury will, in fact,
occur.11

• Notice of Intent Not to Reinstate and Opportunity to Return Early: Additional
written notice to the employee is required as soon as the employer makes a good
faith determination based on the facts available that substantial and grievous
economic injury would occur as a result of reinstating the employee. The
regulation presumes that an employer “should ordinarily be able to give such
notice prior to the employee starting leave.” The notice must “explain the basis
for the employer’s finding.” Also, if the employee’s leave has already begun, the
employer “must provide the employee a reasonable time in which to return to
work, taking into account the circumstances, such as the duration of the leave
and the urgency of the need for the employee to return.”12

• One More Chance to Return Anyway: A key employee given notice that the
employer intends to deny reinstatement still has the right at the end of his or her
leave to request that he or she be reinstated. This request obligates the employer
to reassess whether reinstatement would result in substantial and grievous
economic injury based on the facts at that time. If the employer reaches the
same conclusion, it must notify the employee in writing.13

• Important Compliance Note: There is a specific requirement that all notices,
except the initial key employee notice, be delivered “in person or by certified
mail.”14

Extended Health Insurance Continuation Requirement for Maternity Leaves

Under the previous version of the regulations, employers were required to maintain the
health insurance coverage of an employee only for a combined total of 12 weeks for

10
2 C.C.R. § 11087(k).

11
2 C.C.R. § 11089(d)(2)(D).

12
2 C.C.R. § 11089(d)(2)(E).

13
2 C.C.R. § 11089(d)(2)(G).

14
2 C.C.R. § 11087(e)(4)(E) and (G).
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leave taken under either the FMLA or CFRA. Under most circumstances, these leaves
run concurrently.

In the case of pregnancy, however, it was possible for an employee to run out of
insurance coverage protection before she ran out of protected leave time. The reason
for this is that California separated leave taken for pregnancy/childbirth (covered by the
Pregnancy Disability Leave Law) from baby bonding time (covered by CFRA).
Employees in California may take up to four months of pregnancy disability leave,
followed by up to 12 weeks of CFRA baby bonding time. Because FMLA runs
concurrently with pregnancy disability leave, under previous law, the FMLA/CFRA
combined 12-week insurance continuation obligation also ran concurrently with
pregnancy disability leave, effectively separating CFRA’s insurance coverage
requirement from its protected leave time provision.

The revised regulations fix this unintended consequence and now provide that time
spent on pregnancy disability leave does not count toward the 12 weeks of continued
insurance coverage required by CFRA, effectively rejoining the time-off and insurance
continuation protections. Thus, employers are now legally required to provide continued
health insurance coverage for employees taking CFRA baby bonding time after
pregnancy disability leave.

CFRA’s Protections Now Extend to Some Isolated Employees Working in
California

One of the most significant revisions to the regulations is that California-based
employees with no fixed worksite will be covered by CFRA if the worksite from which
their work is assigned or to which they report meets the 50 employee/75-mile threshold
coverage requirements—even if the worksite to which they report is in another state.
The revised regulations include the following specific example:

For example, for the purpose of counting 50 employees, if a salesperson
works from home in California, but reports to and receives assignments
from her corporate headquarters in New York, the New York
headquarters, not her home, would constitute the worksite from which
there must be 50 employees within a 75-mile radius in order for the
salesperson to be eligible under the CFRA.15

Anti-Retaliation Provisions Extended to Individuals Who Do Not Qualify to Take
Leave

In another expansion of coverage, the revised regulations now provide that individuals
who do not themselves qualify to take CFRA leave are protected from retaliation for

15
2 C.C.R. § 11087(e)(4)(A).
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opposing any practice prohibited by CFRA or that they reasonably believe is prohibited
by CFRA.16

Joint Employer Provisions

The revised regulations reflect that workers may be employed by two or more
employers for CFRA purposes using a “totality of the circumstances” test based on the
“economic realities of the situation.”17

In a joint employer situation (e.g., an employment agency or borrowed employees), an
employee’s worksite for determining CFRA coverage is the primary employer’s office
from which the employee is assigned or reports. However, if the employee works on site
for a “secondary employer” for at least one year, then that becomes the employee’s
worksite for CFRA purposes. In that case, the secondary employer must also count the
on-site employee for determining CFRA coverage for its other employees.18

Inpatient Care/Continuing Treatment Component of “Serious Health Condition”
Expanded to Include Substance Abuse Treatment and Hospital Admission
Without an Overnight Stay

The revised regulations now specify that substance abuse treatment meets the
“continuing treatment” component of having a serious health condition.19

It is also now sufficient that an overnight stay at a hospital, hospice, or residential heath
care facility was anticipated at the time of admission, even if the employee does not
actually remain overnight.20

Light Duty May Be Required for Employees Who Only Need Intermittent Leave
But Cannot Take It Due to the Nature of Their Jobs

Where the nature of an employee’s job makes it physically impossible to take
intermittent leave (e.g., a pilot, flight attendant, train conductor, or a laboratory
employee who cannot leave and reenter a sealed “clean room”), the employee “shall be
permitted to return to work” if he or she is able to perform “other aspects of the work that
are not physically impossible, such as administrative duties.”21

16
2 C.C.R. § 11094(d).

17
2 C.C.R. § 11087(d)(3).

18
2 C.C.R. § 11087(e)(4)(B).

19
2 C.C.R. § 11087(q).

20
2 C.C.R. § 11087(q)(1).

21
2 C.C.R. § 11090(e)(3).
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Reminder That Protected Leave Time May Extend Beyond 12 Weeks

The revised regulations now contain an explicit reminder that extended leaves may be
required as reasonable accommodations for mental or physical disabilities.22

What Employers Should Do Now

• Obtain and post the new CFRA poster or confirm that it is part of your current all-
in-one poster (all-in-one posters that included the new Paid Sick Leave law likely
include the new CFRA poster as well). This must be translated into any language
spoken by at least 10 percent of the workforce.

• Start using the new Health Care Provider Certification Form (the text can be
found on the last five pages of the revised regulations).

• Respond to requests for CFRA leave within five business days.

• If an employee requests intermittent CFRA leave, be prepared to provide it in as
little as one-hour increments, if needed.

• If you decide to require the use of accrued vacation, PTO, and/or sick time during
CFRA leaves, make this change to your written policy and distribute it to
employees prior to implementation. (Note: You cannot require, but may permit,
employees to use standalone sick time for CFRA leaves taken for a family
member’s serious health condition. Use of sick time may be required for a leave
taken for an employee’s own serious health condition.)

• Your next handbook or leave policy update should include a description of
employees’ CFRA rights and reflect any necessary changes to comply with the
revised regulations.

• Identify who your key employees are and follow the specific notice requirements
in the event that a key employee requests CFRA leave.

• Offer continued health insurance coverage for the entire time that an employee is
on pregnancy disability leave and CFRA bonding leave.

• Determine whether you need to extend CFRA protections to additional
employees:

o Are there any isolated employees working in California who remotely
report into a worksite where there are at least 50 employees within a 75-
mile radius (even if that worksite is outside California)?

22
2 C.C.R. § 11093(d) and (e).

http://www.dfeh.ca.gov/res/docs/Publications/Brochures/2015/DFEH-100-210-rev072015.pdf
http://www.dfeh.ca.gov/res/docs/FEHC/Final Text (1).pdf
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o In a possible joint employment situation, are there employees being
assigned by or reporting to a worksite where there are at least 50
employees within a 75-mile radius?

• Consult counsel prior to terminating the employment of an employee who is on
an extended leave of absence beyond the expiration of CFRA leave.

* * * *

For more information about this Advisory, please contact:

Jennifer L. Nutter
Los Angeles
310-557-9518

jnutter@ebglaw.com

Amy B. Messigian
Los Angeles

310-557-9540
amessigian@ebglaw.com

Marisa S. Ratinoff
Los Angeles

310-557-9502
mratinoff@ebglaw.com

This document has been provided for informational purposes only and is not intended and
should not be construed to constitute legal advice. Please consult your attorneys in connection
with any fact-specific situation under federal law and the applicable state or local laws that may
impose additional obligations on you and your company.
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Posted on April 15th, 2016 by Steven R. Blackburn and Elizabeth J. Boca

San Francisco Paid Parental Leave

On April 5, the San Francisco Board of Supervisors unanimously approved a city ordinance requiring

businesses which have employees working in the City to offer those employees six
weeks of supplemental paid parental leave. If signed by Mayor Ed Lee, San Francisco will be the first city in
the country to require this benefit.

Current and Proposed Law

Currently, California employees are eligible to take six weeks of partially-paid leave under California’s Paid
Family Leave (PFL) law to bond with a newborn child or newly placed child for adoption or foster care,
among other reasons. Payment is made from a worker-funded state disability program and calculated as a
percentage of the employee’s wages (55 percent) subject to the maximum weekly benefit amount set by the
PFL program.

Under the proposed San Francisco ordinance, for up to six weeks employers must bridge the gap between
the amount the employee receives in PFL and one-hundred percent of the employee’s gross weekly wages
(referred to as “Supplemental Compensation”) for parental bonding purposes. In other words, the employer
must pay the remaining forty-five percent of the employee’s gross wages. However, if the employee is
already receiving the maximum weekly benefit under the PFL law, the employee’s gross weekly wage is
calculated by dividing the maximum weekly benefit amount by the percentage rate of wage replacement
provided under the PFL.

Covered employers

The ordinance will eventually cover all employers that regularly employ twenty or more individuals if any of
those persons are regularly employed in San Francisco. The ordinance will be phased in, starting with
companies that employ 50 or more employees in January 2017. Companies with 35 to 49 employees must
comply starting in July 2017, and companies with 20 to 34 employees will have until January 2018 to
comply.

The ordinance does not apply to federal, state or municipal government entities.

Covered employees

The Supplemental Compensation benefit has four eligibility requirements. It applies to new mothers and
fathers who: (1) have been employed at least 90 days prior to starting leave; (2) are eligible to receive PFL

http://www.retaillaborandemploymentlaw.com/eeoc/san-francisco-paid-parental-leave/



compensation from the State of California; (3) perform at least eight hours of work per week for the
employer within the city of San Francisco; and (4) at least forty percent of their total weekly hours worked
for the employer are within the city of San Francisco. Part-time and temporary employees and employees of
staffing agencies are expressly included.

The employee must agree to allow the employer, in its discretion, to apply up to two weeks of the
employee’s unused vacation leave to help meet the employer’s obligation to provide Supplemental
Compensation. If the covered employee does not agree, the employer is not required to provide
Supplemental Compensation.

Anti-Retaliation

The ordinance prohibits covered employers from discriminating or taking, threatening to take, any adverse
action against any person in retaliation for exercising rights to Supplemental Compensation. This includes
discharging, threatening to discharge, demoting, suspending, filing a complaint with the Office of Labor
Standards Enforcement, or cooperating in any prosecution or investigation of an alleged violation of the
ordinance. The ordinance imposes a rebuttable presumption of retaliation, shifting the burden of proving
non-retaliation to the employer by clear and convincing evidence.

Employee Verification

There are no provisions in the ordinance permitting an employer to require the employee to provide
verification of the need for leave.

Termination of Employee on Leave

If an employee is terminated during leave, the employer must continue paying Supplemental Compensation
to the employee for the remainder of the California Paid Family Leave period. The ordinance does not
contain any exception which creates a very unusual situation where the employer might be required to make
payments to an employee terminated for misconduct.

Records Required

Employers are required to keep records of Supplemental Compensation paid for three years. Although not
stated in the ordinance, to comply with the Labor Code, employers should make a notation of any
Supplemental Compensation payment on the employee’s paystub.

Further Thoughts

As has been the case with other progressive San Francisco employment-related ordinances, there are many
questions to be resolved about how this new law will be applied. We anticipate that the City’s Office of
Labor Standards Enforcement will issue some form of guidance for employers in advance of the first
effective date of the ordinance. We also anticipate that employers will discover more ambiguities and
uncertainties in the ordinance as they more toward developing policies for compliance. We will keep our
friends and clients advised as developments warrant. As is always the case with San Francisco employment
law, stay tuned!

Tags: California Paid Family Leave, Elizabeth J. Boca, San Francisco Paid Parental Leave, Steven R.
Blackburn
.

Retail Labor and Employment Law
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New York State Will Provide
Paid Family Leave and $15 Minimum Wage

April 5, 2016

By William J. Milani, Jeffrey M. Landes, Dean L. Silverberg, Susan Gross
Sholinsky, Steven M. Swirsky, Nancy L. Gunzenhauser, Ann Knuckles Mahoney,
and Alexandra Bruno Carlo

On March 31, 2016, New York State’s governor and legislative leaders announced an
agreement on the state’s budget for 2016-2017 (“Budget”). Governor Andrew Cuomo
signed the bill enacting the Budget at a press conference yesterday at the Javits Center.
The Budget will impact two areas important to New York employers. First, the Budget
enacts a law providing the country’s most comprehensive paid family leave benefit
through the state’s existing Disability Benefits Law (“Paid Family Leave Benefits Law”).
Second, the Budget enacts a law increasing the minimum wage to $15.00 per hour in
some, but not all, counties by 2021 (“Minimum Wage Law”).1

Paid Family Leave Benefits

The Budget amends New York’s current Disability Benefits Law to establish paid family
leave benefits. Beginning January 1, 2018, employees who have worked for a covered
employer for 26 or more consecutive weeks will be eligible for paid family leave
benefits. At the outset, employees will be entitled to eight weeks of paid leave,
increasing to 12 weeks of paid leave by January 1, 2021. Eligible employees will receive
pay at a schedule established by New York State, as described below.

Eligibility for Leave

Paid family leave benefits may be taken for “family leave,” defined as any leave:

• to participate in providing care, including physical or psychological care, for a
family member of the employee made necessary by a serious health condition2

of the family member; or

1
On December 31, 2015, the subminimum wage for tipped employees in the hospitality industry was

increased from a $5.00 hourly rate to $7.50 per hour. For more information, please see the Epstein
Becker Green Act Now Advisory titled “New York Tip Law Update: Subminimum Wage for Tipped
Employees Will Increase to $7.50 per Hour on December 31, 2015.”
2

The definition of a “serious health condition” is the same as under the federal Family and Medical Leave
Act.
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• to bond with the employee’s child3 during the first 12 months after the child’s
birth, or the first 12 months after the placement of the child for adoption or foster
care with the employee; or

• because of any qualifying exigency as interpreted under the federal Family and
Medical Leave Act arising out of the fact that the spouse, domestic partner, child,
or parent of the employee is on active duty (or has been notified of an impending
call or order to active duty) in the U.S. Armed Forces.

Unlike New York’s disability benefits, there will be no waiting period before employees
become eligible to receive paid family leave benefits; benefits will be payable during the
first full day when family leave is required.

Employers may establish rules limiting employees from receiving paid family leave
benefits at the same time as another employee for the care of the same family member.

Family Leave Benefits—Payments and Annual Increases

The length of available leave benefits, and amount of weekly benefits, will increase
yearly, on the following schedule:

Date Length of Benefits
Within a 52-Week
Calendar Period

Amount of Benefits

January 1, 2018 8 weeks 50% of average weekly wage, not to exceed
50% of the state average weekly wage

January 1, 2019 10 weeks 55% of average weekly wage, not to exceed
55% of the state average weekly wage

January 1, 2020 10 weeks 60% of average weekly wage, not to exceed
60% of the state average weekly wage

January 1, 2021 12 weeks 67% of average weekly wage, not to exceed
67% of the state average weekly wage

The State Superintendent of Financial Services may delay the increases in paid family
leave benefits if such increases have a negative impact on the state’s economy.

Interaction with Other Laws and Benefits

Employees who are also eligible for disability benefits may only receive a combined
amount of 26 weeks of disability benefits and paid family leave benefits in a 52-
consecutive calendar week period. Employees may not collect benefits for disability and
paid family leave concurrently.

3
A “child” means biological, adopted, or foster son or daughter, a stepson or stepdaughter, a legal ward,

a son or daughter of a domestic partner, or the person to whom the employee stands in loco parentis.
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During any time that employees are receiving paid family leave benefits, employers may
permit an employee to choose whether the employee will use accrued, unused vacation
or personal time to receive a full salary while on leave. Employers may not require that
employees use such accrued, unused vacation or personal time while receiving
benefits. However, if an employee chooses to use such vacation or personal time, an
employer may request reimbursement from the employee for any paid family leave
benefits received by the employee during that period.

While an employee is receiving paid family leave benefits, employers will be required to
maintain any existing health benefits on behalf of the employee.

The Paid Family Leave Benefits Law establishes non-retaliation provisions that protect
employees from retaliation by employers because the employee filed for or received
such benefits. Further, employers will be required to reinstate employees to the position
held when leave commenced, or to be restored to a comparable position with
comparable benefits, pay, and other terms and conditions of employment. The Paid
Family Leave Benefits Law, however, does not diminish the rights, privileges, or
remedies of any employee under a collective bargaining agreement or employment
contract.

Employee Contributions

The State Superintendent of Financial Services will set the maximum employee
contribution for family leave benefits, which is estimated to be a nominal weekly
amount. Employers will not be required to fund paid family leave benefits.

Minimum Wage Increases

A report issued by the New York State Department of Labor in February 2016 found that
raising the minimum wage would directly benefit 2.3 million workers. New York is one of
many states, including Oregon and California, establishing state-wide minimum wage
increases.

The Minimum Wage Law provides a tiered increase to the minimum wage for work
performed in New York City from the current statewide rate of $9.00 per hour. The
Minimum Wage Law provides for a longer implementation period for small employers in
New York City and for counties outside New York City. The law divides the state into
three areas—(1) the five boroughs of New York City, (2) certain suburban counties
(Westchester, Nassau, and Suffolk), and (3) the rest of the state. New York City, with
the highest cost of living, will see the most radical change. Employers will be required to
pay workers $15.00 per hour by the end of 2018 or 2019, depending on the employee-
size of the business.

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=2&cad=rja&uact=8&ved=0ahUKEwi9u72e9-3LAhVFFx4KHdEMAykQFggmMAE&url=https%3A%2F%2Fwww.governor.ny.gov%2FMinimumWageReport&usg=AFQjCNH4zsWh8QbFFq86tW8V_DGZCwH5Wg&bvm=bv.118443451,d.dmo
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The increases for work performed in New York City follow this schedule:

Effective Date Small NYC Employers Large NYC employers
(10 or less employees) (11 or more employees)

December 31,
2016

$10.50 $11.00

December 31,
2017

$12.00 $13.00

December 31,
2018

$13.50 $15.00

December 31,
2019

$15.00

Nassau, Suffolk, and Westchester Counties will see more gradual increases over a
longer time period. For these counties, the minimum wage is set to increase to $10.00
per hour by December 31, 2016, and then $1 every year4 until reaching $15.00 per hour
on December 31, 2021.

For work performed in the rest of the state, the minimum wage increase will be even
more gradual. The minimum wage will increase to $9.70 per hour on December 31,
2016, followed by a 70-cent increase every year until December 31, 2020, when the
minimum wage will reach $12.50 per hour.5 After December 31, 2020, the minimum
wage in these counties will continue to increase on an indexed schedule to be set by
the Director of the Division of Budget (“DOB”) in consultation with the Commissioner of
Labor.

Tipped Minimum Wage

The Minimum Wage Law further provides that the tipped minimum wage in the
hospitality industry will be calculated, based on the minimum wage in the locality, to be
the greater of (i) two-thirds of the current minimum wage, rounded to the nearest five
cents, or (ii) $7.50. The employee may receive the tipped minimum wage provided that
the tips, when added to the employee’s wages, are equal to or exceed the minimum
wage in effect for that location.

Annual Reassessment of Minimum Wage—“Safety Valve” Provision

As with the Paid Family Leave Benefits Law, the Budget includes a so-called “safety
valve” provision in case the increases have a negative impact on the state’s economy.
Under this provision, on or after January 1, 2019, the DOB will conduct an annual

4
The increases will be as follows: $10.00 per hour on December 31, 2016; $11.00 per hour on December

31, 2017; $12.00 per hour on December 31, 2018; $13.00 per hour on December 31, 2019; $14.00 per
hour on December 31, 2020; and $15.00 per hour on December 31, 2021.
5

The increases will be as follows: $9.70 per hour on December 31, 2016; $10.40 per hour on December
31, 2017; $11.10 per hour on December 31, 2018; $11.80 per hour on December 31, 2019; and $12.50
per hour on December 31, 2020.
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analysis of the state of the economy in each region and the effect of the minimum wage
increases to determine whether there should be a temporary suspension or delay in any
scheduled increases. The DOB will issue a report and recommendation to the
Commissioner of Labor, who will then decide whether or not to suspend or delay
increases in the minimum wage.

What New York Employers Should Do Now

• Review family and medical leave policies to make sure that they make
appropriate references to, and comply with, the Paid Family Leave Benefits Law.

• Review minimum wages for your employees based on the counties in which you
do business and where employees perform work to identify workers whose
wages will need to be increased.

• Consider conducting a comprehensive wage review to determine whether
changes should be made to your company’s compensation structure.

• Ensure that your payroll personnel or payroll service provider takes the
appropriate actions to effectuate the minimum wage increases and procedures
for administering paid family leave benefits, including appropriate deductions.

• Review collective bargaining agreements covering persons employed in New
York State to assess what impact, if any, the changes to the minimum wage and
the adoption of paid family leave benefits may have on contractual obligations.

* * * *

For more information about this Advisory, please contact:

William J. Milani
New York

212-351-4659
wjmilani@ebglaw.com

Jeffrey M. Landes
New York

212-351-4601
jlandes@ebglaw.com

Dean L. Silverberg
New York

212-351-4642
dsilverberg@ebglaw.com

Susan Gross Sholinsky
New York

212-351-4789
sgross@ebglaw.com

Steven M. Swirsky
New York

212-351-4640
sswirsky@ebglaw.com

Nancy L. Gunzenhauser
New York

212-351-3758
ngunzenhauser@ebglaw.com

Ann Knuckles Mahoney
New York

212-351-5521
aknuckles@ebglaw.com

Alexandra Bruno Carlo
New York

212-351-3702
acarlo@ebglaw.com

This document has been provided for informational purposes only and is not intended and
should not be construed to constitute legal advice. Please consult your attorneys in connection
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with any fact-specific situation under federal law and the applicable state or local laws that may
impose additional obligations on you and your company.
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from startups to Fortune 100 companies. Operating in offices throughout the U.S. and supporting clients
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Newly Adopted Rules Clarify and Enforce
New York City’s Earned Sick Time Act

March 18, 2016

By Susan Gross Sholinsky, Nancy L. Gunzenhauser, Ann Knuckles Mahoney, and
Alexandra Bruno Carlo

New York City’s Department of Consumer Affairs (“DCA”), the agency tasked with
enforcement of the City’s Earned Sick Time Act (“ESTA” or “Act”),1 published a notice of
adoption of an amendment to Chapter 7 of Title 6 of the Rules of the City of New York,
the prior rules concerning the DCA’s interpretations and enforcement of the Act.2

According to the DCA, the newly adopted rules (“Adopted Rules”) are intended to
provide clarity to parts of the Act and guidance to employers, as well as establish
additional requirements necessary to carry out the Act’s goals.3 The Adopted Rules
went into effect on March 4, 2016.

While the Adopted Rules do offer some additional guidance, in light of the lack of case
law addressing ESTA and the DCA’s interpretation of key provisions, many unsettled
issues remain.

Temporary Help Firms and Joint Employers

The Adopted Rules provide guidance on how the DCA intends to apply ESTA to
temporary help firms and other employers deemed “joint employers” under the Act. The
Adopted Rules specify that the DCA will deem employers to be joint employers in
circumstances in which it determines that “[t]wo or more employers have some control
over the work or working conditions of an employee.” It should be noted that this very
broad standard is arguably more expansive than the tests for determining “joint
employer” status recently articulated by the National Labor Relations Board in its August
2015 decision in the Browning-Ferris Industries case, as well as the definitions
announced by the U.S. Equal Employment Opportunity Commission and the
Occupational Safety and Health Administration.

1
ESTA does not apply to employees covered by a valid collective bargaining agreement (“CBA”) in effect

on April 1, 2014, or by a subsequently negotiated CBA in which (i) the provisions of the ESTA are
expressly waived and (ii) the CBA provides comparable benefits to the employees in terms of
compensable time off. In addition, ESTA does not apply to any employee in the construction or grocery
industry covered by a valid CBA if the provisions of the statute are expressly waived in the CBA.
2

Pursuant to an amendment to the New York City Charter and Administrative Code (Int 0743-2015),
effective March 29, 2016, the recently created Office of Labor Standards will enforce ESTA.
3

For more information on the Act, please see our Act Now Advisory titled “Nothing to Sneeze At: New
York City Mayor Signs Earned Sick Time Act into Law, Effective April 1.”
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In determining whether an employer employs the statutory minimum number of
employees to be subject to ESTA’s obligation to provide paid sick leave (rather than
unpaid sick leave), the Adopted Rules indicate that an employee will be counted even if
jointly employed by another entity. Thus, an employer that is found to be the joint
employer of three employees (e.g., through a temporary help firm) and exerts sole
control over another three employees will be deemed by the DCA to employ five or
more employees and therefore obligated to provide sick time in accordance with ESTA’s
requirements.

Notably, however, the Adopted Rules state that temporary help firms that place
temporary employees to perform services on behalf of another organization are solely
responsible for compliance with ESTA for those temporary employees, regardless of the
size of the organization where the employees were placed. A “temporary help firm” is
defined in the Adopted Rules as “an organization that recruits and hires its own
employees and assigns those employees to perform work or services for another
organization” in order to support or supplement the other organization’s workforce;
assist in special work situations, such as employee absences, skill shortages, or
seasonal workloads; or perform special assignments.

Calculating the Number of Employees of an Employer

The Adopted Rules specify how the DCA expects a new employer (i.e., an employer in
business for less than one year) to calculate the number of employees it has within the
City of New York for purposes of determining whether it is obligated to provide its
employees with paid sick time and comply with the Act’s other requirements.
Specifically, the Adopted Rules state that if the number of employees fluctuates
between fewer than five and five or more employees, then employer size should be
determined based on the average number of employees per week during the 80 days
immediately preceding the date that the employee used sick time.

The Adopted Rules now also indicate the DCA’s position regarding how an employer
that has operated for one year or more should calculate the size of its workforce. The
DCA expects the employer to count the number of employees working for the employer
during the week in which the employee uses sick time. If the number of employees has
fluctuated between fewer than five and five or more employees at least three times in
the most recent calendar quarter,4 then the DCA requires employer size to be based on
the average number of employees per week during the previous calendar year.

Minimum Increments and Fixed Intervals for the Use of Sick Time

ESTA allows employers to set minimum increments, not to exceed four hours, for the
use of sick time, as long as such increments are reasonable under the circumstances.
The Adopted Rules further provide that employers may set fixed intervals of 30 minutes
or less for the use of sick time, beyond the required minimum increment, and the
employer may require fixed start and end times for these intervals.

4
A “calendar quarter,” undefined under the Act, can be based on any three consecutive months as

defined by the company’s “calendar year,” which can be any consecutive 12-month period determined by
the employer.
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For example, an employer may maintain a sick time policy that requires a four-hour
minimum increment of sick time, and allows for half-hour fixed intervals for sick time that
start on the hour or half-hour. Under this scenario, if an employee with an 8:00 a.m. to
4:00 p.m. workday has a 9:00 a.m. doctor’s appointment and takes the entire morning
off for the appointment, the employer can require the employee to use four and a half
hours of sick time and wait until 12:30 p.m. to clock in if the employee returns to the
office at 12:17 p.m. (since the employee must take sick time in half-hour intervals, with a
minimum of four hours). In other words, the employer need not permit the employee to
take four hours and 17 minutes of sick time. Similarly, if the employee wanted to come
into the office and work before the appointment, the employer could require him or her
to clock out at 8:30 a.m. (even if the employee wanted to leave at 8:40 a.m.), so that the
sick time would be taken in half-hour intervals as established by the employer’s policy.

Requirements for Written Sick Time Policies

The Adopted Rules include several requirements for employers’ written sick time
policies. According to the Adopted Rules, a sick time policy must include, at a minimum:

• the method of calculating sick time, which must either be:

o frontloading—that is, specifying the amount of sick time with which
employees will be provided at the beginning of the applicable year (so
long as the amount of sick time equals or exceeds the total sick time
required in that year), or

o accrual—that is, identifying when the accrual of sick time starts, the rate at
which sick time accrues, and the maximum number of hours an employee
may accrue;

• how sick time may be used, including any limitations or conditions placed on the
use of sick time, such as:

o notice requirements,5

o requirements to provide written documentation or verification,

o consequences for failure to provide such documentation,

o minimum increments or fixed periods for use of sick time, and

o consequences of misusing sick time; and

• rules regarding employees’ ability to carry over unused sick time at the end of a
calendar year.6

As interpreted by the DCA, the Adopted Rules require an employer to distribute or post
its sick time policy. The employer must also distribute a “Notice of Employee Rights”

5
The Adopted Rules note that for unforeseeable sick time, an employer may not require an employee to

appear in person or deliver any documentation prior to the use of sick time.
6

The employer should also define what its “calendar year” is within the sick time policy.
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under ESTA—this is an additional and separate obligation from the requirement to
distribute or post the employer’s sick time policy. In addition, when a business is sold,
the Adopted Rules require a successor employer to supply employees with a written
sick time policy at the time of sale or acquisition, or as soon as practicable.

Recordkeeping

Under the Adopted Rules, the DCA expects employers to maintain, for a period of three
years, records demonstrating compliance with ESTA, including records of the required
policies.7 Such records would include the following information for each employee:

• the employee’s name, address, phone number, date of the start of employment
and end of employment (if any), rate of pay, and whether the employee is exempt
from overtime requirements;

• the hours worked each week by the employee, unless the employee is exempt
from overtime requirements and has a regular workweek of 40 hours or more;

• the date and time of each instance of sick time used by the employee and the
amount paid for each instance;

• any change in the material terms of employment specific to the employee; and

• the date that the Notice of Employee Rights was provided to the employee and
proof of receipt of the notice.

Rehire Waiting Periods

The Adopted Rules establish requirements for situations in which employees are rehired
after separation from employment. Employees who are rehired within six months of
separation, and who had not yet reached the required 120 days to begin using accrued
sick time under the Act during their first period of employment with the employer, must
be credited at least the number of days worked within the same calendar year (but
during the prior period of employment) towards the 120-day waiting period in connection
with the new period of employment.

Carry-Over Rules Reiterated

The Adopted Rules also reiterate ESTA’s carry-over rules. Employees can carry over up
to 40 hours of unused time from one calendar year to the next. Employers may prohibit
employees from carrying over unused sick time only when the employer has a policy of
paying employees for unused sick time at end of the year and employees are given an
amount of paid sick time that meets or exceeds ESTA’s requirements on the first day of
the immediately subsequent calendar year. Regardless of the number of hours that an
employee carries over from one year to the next, employers are only required to allow
employees to use up to 40 hours of sick time in a single calendar year.

7
If an allegation is brought by the DCA, a failure to keep or produce proper records creates a reasonable

inference that the allegation is a material fact.
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Accrual of Sick Time for On-Call, Piecework, and Commission Employees, and
Those Who Work Indeterminate Shift Lengths

The Adopted Rules also provide the DCA’s guidance with respect to calculating accrued
sick time for employees who work on an “on call” basis, piecework basis, on
commission, or those who work indeterminate shift lengths:

• Scheduled time constitutes hours worked for on-call shifts if an employee is
scheduled and available to work for an on-call shift and is compensated for the
scheduled time, regardless of whether the employee works.

• For employees who are paid on a piecework basis8 and those paid on a
commission basis, accrual is measured by the actual length of time spent
performing work.

• For employees with indeterminate shift lengths, accrual is based upon the hours
worked by the replacement employee for the same shift. If this method of
calculation is not possible, then accrual is based on the hours worked by the
employee when he or she most recently worked the same shift in the past.

Wage Supplements

The Adopted Rules state that employers are not required to pay cash in lieu of
supplements9 for sick time used if remuneration for employment includes supplements.
The fact that an employer does pay cash in lieu of supplements, however, does not
relieve the employer from paying for sick time under the Act.

Abuse of Sick Time and Disciplinary Action

The Adopted Rules further specify that employers may take disciplinary action, up to
and including termination of employment, against an employee who uses sick time for
purposes other than those provided for in the Act. The Adopted Rules indicate that this
may include a pattern of using sick time on, or adjacent to, weekends and holidays;
using sick time when other leave has been denied; and taking sick time when the
employee is assigned to work a shift that is undesirable.

Penalties for Noncompliance

The Adopted Rules note that failure to respond to a notice of violation from the DCA will
result in a $500 penalty, in addition to other penalties or remedies that may be

8
Under the Adopted Rules, the rate of pay for employees who are paid on a piecework basis is

calculated “by adding together the employee’s total earnings from all sources for the most recent
workweek in which no sick time was taken and dividing that sum by the number of hours spent performing
the work during such workweek.” A “workweek” is defined as “a fixed and regularly recurring period of 168
hours, or seven consecutive 24-hour periods.”
9

Under the New York Labor Law, the term “supplements” means all remuneration for employment paid in
any medium other than cash, or reimbursement for expenses, or any payments that are not “wages”
within the meaning of the law, including, but not limited to, health, welfare, non-occupational disability,
retirement, vacation benefits, holiday pay, life insurance, and apprenticeship training.
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subsequently imposed.10 Also, if the DCA discovers that an employer has an official or
unofficial policy or practice of denying the use of paid sick time to employees under the
Act, the employer will be liable for a penalty not to exceed $500 for a first violation, $750
for a second violation, and $1,000 for each succeeding violation. Additionally, the
Adopted Rules specify that any penalties under the Act will be imposed on a per-
employee basis (and not simply a per-violation basis).

Under the Adopted Rules, employers that fail to provide proper accrual of sick time
under the Act will be required to apply sick time hours to an affected employee’s sick
time balance in the amount of time that the employee should have accrued, up to 80
hours, or 40 hours if the employer is unable to determine the amount of time that the
employee should have accrued.

Retaliation

ESTA prohibits employers from taking an “adverse employment action” against any
employee who asserts his or her rights under the Act. The Adopted Rules clarify that an
“adverse employment action” is “any act that is reasonably likely to deter an employee
from exercising rights guaranteed under the Earned Sick Time Act.” Additionally, the
Adopted Rules state that indirect evidence, such as temporal proximity, as well as direct
evidence may be used to establish retaliation. Finally, retaliation can be found when
protected activity is a motivating factor for an adverse action, but it does not have to be
the only motivating factor.

What New York City Employers Should Do Now11

• Ensure that joint employees (e.g., those supplied by a temporary help agency)
are counted when determining whether you are subject to ESTA (but note that
such temporary help firms are solely responsible for providing sick time to the
temporary workers they supply).

• When employee numbers fluctuate, calculate the number of employees based on
the formulas specified in the Adopted Rules.

• Train managers on non-retaliation based on ESTA usage, using the broad
definition of “retaliation.”

• Review sick time policies to ensure compliance with the listed requirements.

• Ensure that accurate and complete records are kept, including:

o each employee’s name, address, phone number, date of the start of
employment and end of employment (if any), rate of pay, and whether the
employee is exempt from the overtime requirements;

10
The DCA may impose a penalty to be paid to the City in addition to a restitution penalty paid directly to

the employee him- or herself, which often is of the same dollar amount, based upon the violations.
11

Note that the Adopted Rules do not address employers exempted from ESTA’s requirements by the
terms of a CBA.
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o the hours worked each week by each employee;

o the date and time of each instance of sick time used by each employee
and the amount paid for each instance;

o any change in the material terms of employment of an employee; and

o the date that the Notice of Employee Rights was provided to each
employee and proof of receipt of the notice.

• If desired, modify sick time policies to require that employees take sick time in
increments of no fewer than four hours, beginning or ending at intervals of a half-
hour or less.

• If desired, establish rules for disciplinary action based on employee abuse of sick
time, and incorporate them into a written sick time policy.

• If desired, review with counsel the difference between the text of ESTA and the
guidance provided in the Adopted Rules, and how those differences may impact
your sick time policies and procedures and influence your legal and compliance
strategies and options.

• Review collective bargaining agreements covering employees in New York City
to determine whether the agreements waive inconsistent provisions of the Act,
including the Adopted Rules, and address the waiver provisions when negotiating
renewal and new agreements.

* * * *

For more information about this Advisory, please contact:

Susan Gross Sholinsky
New York

212-351-4789
sgross@ebglaw.com

Nancy L. Gunzenhauser
New York

212-351-3758
ngunzenhauser@ebglaw.com

Ann Knuckles Mahoney
New York

212-351-5521
aknuckles@ebglaw.com

Alexandra Bruno Carlo
New York

212-351-3702
acarlo@ebglaw.com

This document has been provided for informational purposes only and is not intended and
should not be construed to constitute legal advice. Please consult your attorneys in connection
with any fact-specific situation under federal law and the applicable state or local laws that may
impose additional obligations on you and your company.
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Nothing to Sneeze At: New York City Mayor Signs 
Earned Sick Time Act into Law, Effective April 1 

 
March 24, 2014 

By William J. Milani, Dean L. Silverberg, Jeffrey M. Landes, Susan Gross 
Sholinsky, Anna A. Cohen, Jennifer A. Goldman, and Nancy L. Gunzenhauser 
 

On March 20, 2014, New York City Mayor Bill de Blasio signed his first bill into law as 
mayor, amending the Earned Sick Time Act (“ESTA”), which requires the City’s private 
employers with five or more employees to provide paid sick time to their employees. 
Effective April 1, 2014, covered employers must guarantee up to 40 hours of paid sick 
time to their workers each calendar year. Upon signing the bill into law, Mayor de Blasio 
described the passage of the amended ESTA as “the first of many steps” to “address 
inequality in this city.”   
 
As we have previously reported, the New York City Council voted to amend the ESTA 
after Mayor de Blasio’s inauguration. (See the Act Now Advisory titled “Update: New 
York City Council Expands Scope of Paid Sick Time Law”). By way of background, on 
June 26, 2013, the NYC Council originally passed the ESTA, overriding former Mayor 
Michael Bloomberg’s veto. During his mayoral campaign, de Blasio vowed to change 
the ESTA to expand its scope to cover more New Yorkers, including workers employed 
by small employers. As such, in February 2014, the NYC Council passed two 
amendments changing certain aspects of the ESTA, including expansion to private 
employers with five or more employees. Other significant changes included: 
 

• broadening the definition of “family member” to include grandparents, 
grandchildren, and siblings (including half-siblings and step-siblings) with respect 
to allowing employees to use paid sick time to care for family members; 

• eliminating the exemption for certain manufacturing-sector employers from the 
ESTA’s coverage; 

• adding a six-month civil penalty grace period for certain manufacturing 
establishments and employers with fewer than 20 employees; 

• repealing the “phase-in” feature of the ESTA, as originally enacted, which would 
have covered employers with 20 or more employees, and then 18 months later, 

http://www.ebglaw.com/showBio.aspx?show=2463
http://www.ebglaw.com/showbio.aspx?Show=2671
http://www.ebglaw.com/showBio.aspx?show=2386
http://www.ebglaw.com/showbio.aspx?Show=2669
http://www.ebglaw.com/showbio.aspx?Show=2669
http://www.ebglaw.com/showbio.aspx?Show=6512
http://www.ebglaw.com/showbio.aspx?Show=13569
http://www.ebglaw.com/showbio.aspx?Show=17862
http://www.ebglaw.com/showclientadvisory.aspx?Show=18412
http://www.ebglaw.com/showclientadvisory.aspx?Show=18412
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employers with 15 or more employees would have been covered under the 
ESTA; 

• making the ESTA effective for all covered employers as of April 1, 2014; and 

• requiring employers to provide notice of employees’ rights under the ESTA to 
existing employees by May 1, 2014 (notice must be provided to new hires upon 
commencement of employment).   

This Act Now Advisory will summarize key requirements of the ESTA, as amended, and 
will provide guidance with respect to compliance, including information contained in the 
Frequently Asked Questions (“FAQs”) released concurrently with Mayor de Blasio’s 
signing of the ESTA by the City’s Department of Consumer Affairs (“DCA”), the agency 
tasked with enforcement of the ESTA. 
 
In addition to the comprehensive 17-page FAQs, the DCA has released on its website 
the required Notice of Employee Rights (“Notice”) currently available in English, as well 
as an abridged “What Employers Need to Know” fact sheet and a second “What 
Employees Need to Know” fact sheet.   
 
Covered Employers 
 
A covered employer under the ESTA includes “any person, corporation, limited liability 
company, or association employing any individual in any occupation, industry, trade, 
business or service” in the private sector. Moreover, the ESTA, as amended, no longer 
exempts certain manufacturing employers (employers classified in sectors 31-33 of the 
North American Industry Classification System as utilized by the U.S. Census Bureau 
and the Bureau of Labor Statistics). Further, all employers of at least one domestic 
worker are subject to the ESTA.   
 
Covered Employees  
 
The ESTA applies to employees (including domestic workers) who work: 
 

• full time or part time; 

• within New York City; 

• for at least 80 hours in a calendar year; and  

• for a covered employer. 

http://www.nyc.gov/html/dca/html/law/PaidSickLeave.shtml
http://www.nyc.gov/html/dca/downloads/pdf/MandatoryNotice.pdf
http://www.nyc.gov/html/dca/downloads/pdf/Employers_PaidSickLeaveOnePager.pdf
http://www.nyc.gov/html/dca/downloads/pdf/Employees_PaidSickLeaveOnePager.pdf
http://www.nyc.gov/html/dca/downloads/pdf/Employees_PaidSickLeaveOnePager.pdf
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The ESTA does not apply to public-sector employees, participants in certain work-study 
programs,1 employees compensated by or through certain qualified scholarships, 
independent contractors, or New York State Education Department licensed “hourly 
professional employees,”2 as defined under ESTA.   
 
Reasons for Taking Sick Time Under the ESTA 
 
Employees may use sick time for absence from work due to the following reasons: 
 

• an employee’s mental or physical illness, injury, or health condition; or need for 
medical diagnosis, care, or treatment of a mental or physical illness, injury, or 
health condition; or need for preventive care;  

• care of a covered family member who needs medical diagnosis; care or 
treatment of a mental or physical illness, injury, or health condition; or need for 
preventive care; or 

• closure of the employee’s place of business due to a declared public health 
emergency or the employee’s need to care for a child whose school or childcare 
provider has been closed due to a declared public health emergency. 

For purposes of the ESTA, “family member” means an employee’s child, spouse, 
domestic partner, parent, sibling, grandparent, grandchild, or the parent or child of the 
employee’s spouse or domestic partner. “Parent” refers to a biological, foster, step, or 
adoptive relationship or legal guardian of an employee or a person who stood in loco 
parentis when the employee was a minor. “Sibling” is defined as an employee’s brother 
or sister, including half-siblings, step-siblings, and siblings related through adoption. 
 
Accrual and Use Rules 
 

• Sick time under the ESTA begins to accrue upon the commencement of 
employment or April 1, 2014, whichever is later.  

• Employees must accrue at least one hour of sick time for every 30 hours worked, 
up to a maximum of 40 hours in an applicable calendar year.   

                                                 
1 The ESTA does not apply to participants in federal work study programs developed under 42 U.S.C. § 
2753 (where institutions of higher learning make federal grant money available to compensate students 
that gain otherwise “unpaid,” part-time employment, including internships or research assistantships in 
specific areas, such as public interest, government, or private nonprofit). 

2 For purposes of the ESTA, hourly professional employees refer to occupational therapists, speech-
language pathologists, audiologists, and physical therapists licensed by New York State’s Education 
Department who: (i) call in for work assignments at will and determine their own work schedule, (ii) have 
the ability to reject or accept assignments referred to them, and (iii) receive compensation at an average 
hourly wage that is at least four times the federal minimum wage for hours worked. 
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• For purposes of the ESTA, a “calendar year” means a regular and consecutive 
12-month period, as determined by an employer. In the FAQs, the DCA explains 
that employers may find it helpful to use the calendar year that they use for 
calculating wages and benefits (i.e., January 1 – December 31, tax year, fiscal 
year, contract year, or anniversary year). The FAQs also state that employers 
must include the definition of “calendar year” in the Notice.   

• Regardless of when the time accrues, an employee is not entitled to use sick 
time until the later of July 30, 2014, or the 120th calendar day following the 
employee’s commencement of employment.   

• Exempt employees are presumed to work 40 hours in each work week for 
purposes of sick time accrual unless their regular work week is less than 40 
hours, in which case sick time accrues based on the number of hours in their 
regular workweek.   

• For employees who are not exempt from overtime, paid sick leave accrues 
during all hours worked, including overtime hours worked. 

• If the need for sick time is foreseeable, employers can require up to seven 
days’ advance notice of an employee's intention to use sick time. If the need 
is unforeseeable, employers may require an employee to give notice as 
soon as practicable. 
 

• Employers may require employees to provide a note from a health care 
provider confirming the need for the amount of sick time taken only if the 
employee uses more than three consecutive workdays of sick time. The 
ESTA prohibits employers from requiring the health care provider to specify 
the medical reason for sick leave, although disclosure may be required by 
other laws (e.g., the Family and Medical Leave Act). Further, the FAQs also 
clarify that employers may not ask for second opinions to verify that the medical 
documentation provided is valid.   
 

• Unused sick time will carry over to the following calendar year (except for 
domestic employees); however, employers need not allow employees to use 
more than 40 hours of sick time in a given year.   

• Employers may choose to pay an employee for unused sick time at the end of 
the calendar year, in lieu of carry over, so long as (i) payment is made on or 
before the first day of the following calendar year, and (ii) the employee is 
provided with the amount of paid sick leave that meets or exceeds the 
requirements under the ESTA on the first day of the next calendar year. (This 
provision is confirmed in the FAQs.)  

• Employees are not entitled to payment for accrued, unused sick time upon 
termination or resignation of employment.   
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• Employers may set a reasonable minimum increment for the use of sick time, not 
to exceed four hours per day (i.e., it would be impermissible for a policy to deny 
employees the ability to take sick time in increments of less than a full day).   

Existing Employer Sick, PTO, or Paid Leave Policy 
 
In the FAQs, the DCA acknowledges that many employers in New York City already 
provide paid leave, sick time, or other paid time off (“PTO”) policies, and confirms that 
such policies will be sufficient to comply with the ESTA, so long as each requirement of 
the ESTA is satisfied by such policy, including allowing employees to use sick time for 
the purposes set forth above. Further, employers must ensure that their policies do not 
exclude part-time employees since the ESTA provides paid sick time for part-time 
employees who work at least 80 hours per year. Employers must also allow employees 
to carry over unused sick days, unless at least 40 hours of sick leave is provided in a 
lump sum (i.e., front loaded) on the first day of the following year, and the provisions of 
the ESTA are otherwise followed.  
 
Beginning April 1, small employers with five or more employees that previously never 
provided sick time must comply with the ESTA. Employers with fewer than 20 
employees, as well as certain employers in the manufacturing industry, have a six-
month grace period, where such employers will not be subject to a civil penalty if they 
are not in compliance with the ESTA.3   
 
Notice and Recordkeeping Requirements 
 

• Upon commencement of employment, employers must provide new employees 
with the Notice, which is available on the DCA website.   

• By May 1, 2014, employers must distribute the Notice to existing employees. 

• The Notice sets forth information pertaining to the employees’ right to sick time, 
the accrual and use of sick time, the employer’s definition of “calendar year,” and 
the right to be free from retaliation and to bring forward a complaint to the DCA.   

• The Notice is currently available in English, and employees have the right to 
receive the Notice in their primary language, if it is made available on the DCA’s 
website.   

                                                 

3 With respect to the six-month grace period for certain manufacturing employers and employers with 
fewer than 20 employees, a first-time violation that occurs prior to October 1, 2014, will not serve as a 
predicate for purposes of imposing penalties for subsequent violations occurring on or after October 1, 
2014. A second or subsequent violation of the ESTA occurring during the grace period will serve as a 
predicate for purposes of imposing penalties for subsequent violations that occur after the grace period.   
 



6 

 

• Although not available at the time of this Advisory’s publication, the DCA 
indicates in its FAQs that translations of the Notice are available on its website in 
Chinese, French-Creole, Italian, Korean, Russian, and Spanish. 

• The FAQs clarify that the ESTA encourages, but does not require, the Notice to 
be posted in the workplace. The FAQs also confirm that posting the Notice will 
not replace individual distribution of the Notice to employees.   

• Employers must retain records documenting their compliance with the ESTA for 
three years.   

• The FAQs confirm that employers may maintain such records electronically, so 
long as the documents can be produced in a manner in which they can be readily 
inspected or examined and any health information is maintained confidentially 
unless disclosed by the employee or the disclosure is required by law. 

• Confidentiality of medical records must be maintained in accordance with 
applicable law.   

Additional Rules and Prohibitions 
 
Employers are prohibited from: 
 

• retaliating against an employee for exercising rights under the ESTA; 

• interfering with an employee’s right to exercise rights under the ESTA; 

• requiring that an employee work additional hours to make up for an absence due 
to the use of sick time; or  

• conditioning the use of sick time on an employee’s ability to obtain a 
replacement. 

The DCA confirms in the FAQs that, upon mutual consent, an employee can agree to 
work additional hours or swap shifts so long as the additional work hours are worked 
during the seven days immediately preceding or following the sick time usage. If such 
additional hours are fewer than the number of hours that the employee was originally 
scheduled to work, the employee must be able to use sick time provided for the 
difference. (Adjunct professors employed at institutions of higher education, however, 
may work such additional hours at any time during the semester.) 
 
Employees Subject to Collective Bargaining Agreements 
 
ESTA does not apply to employees covered by a valid collective bargaining agreement 
(“CBA”) in effect on April 1, 2014.  Such employees will not be subject to the ESTA until 
the expiration date of the CBA.  When renegotiating a CBA or entering into a new CBA, 
the CBA should comply with the ESTA, or alternatively, the requirements of ESTA will 
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be deemed satisfied if (i) the provisions of the ESTA are expressly waived, and (ii) such 
CBA provides comparable benefits to the employees in terms of compensable time off. 
Comparable benefits include, but are not limited to, vacation, personal and sick time, 
and holiday and Sunday time pay at premium rates. Finally, the ESTA does not apply to 
any employee in the construction or grocery industry covered by a valid CBA, if such 
provisions are expressly waived in such CBA. The FAQs indicate that CBAs covering 
employees in the construction or grocery industry need not provide comparable 
benefits.    
 
Domestic Employees 
 
Effective April 1, 2014, domestic employees who are employed for more than 80 hours 
in a calendar year working in New York City are covered by the ESTA. Domestic 
employees are entitled to two paid sick days in addition to the three paid days of rest to 
which domestic employees are entitled under Section 161(1) of New York’s Labor Law, 
following one year of employment. Unlike other covered employees, domestic 
employees are not permitted to carryover unused sick time.  The FAQs state that the 
DCA will be providing further guidance regarding accrual rules for domestic employers 
at www.nyc.gov/PaidSickLeave. 
 
Enforcement and Penalties 
 
Aggrieved individuals have the right to file a complaint with the DCA within two years of 
the date that the individual knew or should have known of the alleged violation. (The 
ESTA, as originally enacted, permitted individuals to file a complaint within 270 days of 
the date of the violation.) Penalties for violations of the ESTA include: 
 

• for each instance that an employee is not compensated in violation of the ESTA, 
the greater of (i) three times the wages that should have been paid, or (ii) $250; 

• for each instance that sick time is requested but denied by the employer or when 
unlawfully conditioned upon searching for a replacement worker, or for each 
instance an employer requires an employee to work additional hours without 
mutual consent, $500;  

• for each instance of unlawful retaliation not including termination of employment: 
full compensation, including wages and benefits lost, $500 and equitable relief, 
as appropriate;  and  

• for each instance of unlawful termination of employment, full compensation, 
including wages and benefits lost, $2,500 and equitable relief, including 
reinstatement, as appropriate. 

The ESTA also establishes civil penalties payable to the City, not to exceed $500 for the 
first violation, $750 for a second violation within two years of the initial violation, and 
$1,000 for subsequent violations. Finally, employers that violate the notice provision will 
be subject to a penalty of $50 for each employee not provided with the Notice.    

http://www.nyc.gov/PaidSickLeave
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The ESTA does not provide individuals with a private right of action in court.   
 
Other Important Information 
 

• NYC employers with fewer than five employees must provide unpaid sick time 
under the ESTA.     

• The FAQs indicate that for coverage purposes, employees who telecommute 
from locations within the City for employers located outside the City are covered 
by the ESTA for the hours that they work in the City. 

• Employees who telecommute from locations outside the City for employers 
located inside the City limits are not covered by the ESTA for the hours worked 
outside the City.   

• To ensure compliance and in accordance with the ESTA, the DCA will offer paid 
sick leave training sessions and forums open to the public. 

The DCA’s website, www.nyc.gov/PaidSickLeave, provides several methods of 
communication to connect with the DCA: by email at PaidSickLeave@dca.nyc.gov, by 
calling 311, via the DCA’s Facebook page, or via Twitter @nycda and by using the 
hashtag #paidsickleave.  Employers may also use the DCA’s online Live Chat feature 
during normal business hours.  
 
What Employers Should Do Now 
 

• Review your existing sick, PTO, and other time-off policies to ensure that they 
comply with the requirements of the ESTA, including the new provision covering 
additional family members (grandparents, grandchildren, and siblings).  
 

• Prior to May 1, 2014, distribute the Notice to all existing employees (you may 
wish to consider sending the Notice together with the poster or info card 
addressing the amendment to the New York City Human Rights Law requiring 
employers to accommodate pregnant employees, which must be provided to 
current employees by May 30, 2014). 
 

• Beginning on April 1, 2014, distribute the Notice to all new hires upon 
commencement of employment.   
 

• Await the DCA’s release of additional Notices in languages other than English, 
and review your files regarding the language employees have identified as their 
“primary language” in connection with the distribution of Wage Theft Prevention 
Act wage notices, since Notices must be provided in English and in that primary 
language, if a notice is available in such language. 
 

http://www.nyc.gov/PaidSickLeave
mailto:PaidSickLeave@dca.nyc.gov
http://www.nyc.gov/html/cchr/html/publications/pregnancy-employment-poster.shtml
http://www.nyc.gov/html/cchr/html/publications/pregnancy-infocard.shtml
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• Allow employees to begin to accrue paid sick time under the ESTA beginning 
April 1 or 120 days after commencement of employment, whichever is later. 
 

• Prepare for employees to begin using accrued sick leave on July 30, 2014, or 
120 days after the start of employment, whichever is later. 
 

**** 
 
For more information about this Advisory, please contact: 
 

William J. Milani 
New York 

212-351-4659 
wjmilani@ebglaw.com 

 

Dean L. Silverberg 
New York 

212-351-4642 
dsilverberg@ebglaw.com 

 

Jeffrey M. Landes  
New York 

212-351-4601 
jlandes@ebglaw.com 

 
Susan Gross Sholinsky 

New York 
212-351-4789 

sgross@ebglaw.com 
 

Anna A. Cohen 
New York 

212-351-4922 
acohen@ebglaw.com 

 
Jennifer A. Goldman 

New York 
212-351-4554 

jgoldman@ebglaw.com 
 

Nancy L. Gunzenhauser 
New York 

  212-351-3758 
ngunzenhauser@ebglaw.com 

 
This Advisory has been provided for informational purposes only and is not intended and should 
not be construed to constitute legal advice. 
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