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Five New Challenges Facing Retail Employers

This issue of Take 5 is devoted to recent laws
and court rulings that have particular
significance for retailers. These five short
articles address fundamental changes to
policies and practices in the retail workplace,
spanning from handbook policies to a focus by
the Equal Employment Opportunity Commission
(“EEOC”) on certain types of discrimination.
Each of these articles discusses challenges to
how retailers must navigate legal situations and offers some practical solutions. We
address whether an employer can maintain a policy banning recording in the workplace
and a U.S. Department of Labor (“DOL”) rule that places burdens on how employers
can communicate with their counsel during a union election and related reporting
requirements. We also examine how retailers can navigate conflicting laws regarding
transgender protections and provide practical legal solutions on how to treat
transgender employees. Lastly, we look at new equal pay laws and the EEOC’s focus
on religious and national origin discrimination against Muslims. The five articles are as
follows:

1. “Smile . . . You’re on Your Employee’s (Not So) Candid Camera!”

2. DOL Issues Final Persuader Rule: New Restrictions on Employer’s
Communication with Employees and Enhanced Reporting Requirements

3. Retailers Navigate Conflicting Laws Regarding Transgender Protections

4. The Focus of Equal Pay Laws Is Redefined

5. EEOC Targets Religious and National Origin Discrimination Against
Individuals Who Are, or Are Perceived to Be, Muslim or Middle Eastern

_______________

For the latest news and insights
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and workforce management
issues and trends impacting
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1. “Smile . . . You’re on Your Employee’s (Not So) Candid Camera!”

By Jeremy M. Brown and Adam S. Forman
Imagine that an employee asks to come to your office to address concerns about
workplace harassment. Pursuant to the company’s open door and non-harassment
policies, you promptly schedule a meeting. When the employee arrives, she sits down,
sets her smartphone on the desk facing you, and turns on the video camera before
beginning to speak. Can you instruct her to turn off the recording device? Can you stop
the meeting if she refuses? Would the answer change if the recording was
surreptitious?

The answer to questions like these have become more blurry since the decision last
year by the National Labor Relations Board (“Board”) in Whole Foods Market, Inc.1

Conventional wisdom before Whole Foods supported the view that, as a general rule,
employers were on safe ground prohibiting audio or video recording in the workplace.
In Whole Foods, however, the Board held that an employer may not lawfully adopt a
work rule prohibiting employees from workplace recording, if the employees are acting
in concert for mutual aid and protection and the employer cannot demonstrate an
overriding business interest.

According to the Board, it is unlawful for an employer to prohibit employees from
recording images of protected picketing and documenting unsafe equipment or
workplace conditions. Similarly, an employer may not prohibit an employee from
recording discussions with others about terms and conditions of employment or
documenting inconsistent application of employer rules. Perhaps most troubling, even if
the conversation or event that the employee wishes to record is not legally protected,
the Board has ruled that an employee may record evidence to preserve for later use in
administrative or judicial forums in employment-related actions. Get the picture?

Presently, the Whole Foods decision is on appeal before the U.S. Court of Appeals for
the Second Circuit. Until then, employers have a few options to address recording
devices in the workplace:

• End the meeting. Employers that do not want conversations with their
employees recorded could simply decline to participate in any conversation in
which an employee is knowingly recording. This option, however, has several
risks, particularly in a harassment scenario where the employer’s liability hinges
on whether it took prompt remedial measures that were reasonably calculated to
stop the allegedly unlawful conduct.

• Narrowly tailor the rule. An employer can ensure that its ban on workplace
recording is not so overly broad that employees would reasonably construe it to
prohibit protected concerted activity. For example, the recording prohibition
could be limited to legitimate business interests, such as recording trade secrets,

1
Whole Foods Market Inc., 363 NLRB No. 87 (Dec. 24, 2015).



3

proprietary processes, confidential technology, medical privacy, and information
about vendors, customers, and suppliers.

• Carve out “two-party consent” states. Some states, such as California,
Florida, Massachusetts, Pennsylvania, and Washington, require the consent of
both parties to a conversation before recording. Those states potentially could
be carved out with a revised narrow rule prohibiting workplace recording.

• Say “cheese” (but not much more). Perhaps the least risky option might be to
rescind all rules prohibiting recording in the workplace, assume that everything is
being recorded at all times, and act accordingly. If a workplace recording
situation arises, an employer could address it on a case-by-case basis and
determine whether the conduct violated another existing policy (e.g., anti-
harassment) and whether the recording was otherwise protected by law. Another
approach that an employer should consider is, in meetings, giving employees an
opportunity to say what they wish to say while recording but keeping its own
remarks to a minimum. An employer should take the comments under
advisement and then respond in writing.

2. DOL Issues Final Persuader Rule: New Restrictions on Employer’s
Communication with Employees and Enhanced Reporting Requirements

By Steven M. Swirsky and Laura C. Monaco

On March 23, 2016, the DOL issued its long-awaited final “persuader rule” (“Final
Persuader Rule”), which drastically expands the agency’s prior interpretation of the types
of legal and consulting activities that will be subject to the extensive reporting
requirements of Section 203 of the Labor-Management Reporting and Disclosure Act
(“LMRDA”). In particular, the Final Persuader Rule seeks to narrow significantly the
scope of the so-called “Advice Exemption” to the statute’s reporting requirements. As a
result, a wide range of services provided by labor relations counsel and consultants
may—for the first time—be deemed by the DOL to constitute reportable “persuader
activity” under the LMRDA.

Changes to the Advice Exemption

The LMRDA requires employers and their consultants to report any conduct that
constitutes “persuader activity”—that is, activity undertaken with a direct or indirect
purpose to persuade employees to exercise (or not exercise) their rights to organize
and bargain collectively, i.e., to be represented by a union. Under the statute’s Advice
Exemption, however, “advice” given to employers by outside consultants does not
constitute reportable persuader activity.

For the past 50 years, the DOL has used a bright-line test to interpret whether or not the
activities of consultants, including lawyers, constituted reportable persuader activity.
When an employer’s consultants (including labor counsel) directly communicated with
the employer’s employees to persuade them about unionization, that activity was
reportable. If, on the other hand, an employer’s lawyer or consultant did not directly
communicate with the employer’s employees, but simply provided advice that the
employer was free to accept or reject, such activity fell within the Advice Exemption and

https://www.gpo.gov/fdsys/pkg/FR-2016-03-24/pdf/2016-06296.pdf
http://www.managementmemo.com/2016/03/29/dol-releases-final-rule-on-labor-relations-consultants-employment-law-this-week/
http://www.managementmemo.com/2016/03/23/department-of-labor-releases-new-persuader-rule-intended-to-aid-union-organizing/
http://www.managementmemo.com/2016/03/23/department-of-labor-releases-new-persuader-rule-intended-to-aid-union-organizing/
https://www.dol.gov/olms/regs/statutes/lmrda-act.htm
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did not need to be reported. Under the DOL’s previous statutory interpretation,
therefore, labor counsel did not engage in reportable persuader activity when assisting
an employer during a union election campaign by providing strategy and guidance, or
assisting in the preparation and drafting of materials (speeches, letters, or other written
communications).

Under the new Final Persuader Rule, the DOL has significantly narrowed the scope of
the Advice Exemption. Specifically, the agency has abandoned the long-standing bright-
line test that distinguished between consultants’ direct communications with employees
(which were clearly reportable) and other consultant activities that did not involve direct
communications with employees and that the employer was free to accept or reject
(which was clearly not reportable). Assuming that the Final Persuader Rule takes effect,
employers and their consultants must report a broad range of activity that formerly fell
within the Advice Exemption—even activity that does not involve a consultant directly
communicating with employees. According to the DOL, only communications between
the employer and its consultants that pertain solely to legal advice remain within the
scope of the Advice Exemption.

Impact on Employers

The Final Persuader Rule, which will apply to arrangements and agreements made on
or after July 1, 2016, will require both employers and consultants to report that they
have engaged in the following activities, whenever they are taken with a direct or
indirect object to persuade employees about unions:

• planning, directing, or coordinating supervisors or managers;
• drafting or providing persuader materials (including speeches or materials

intended for distribution or dissemination to employees);
• conducting seminars for supervisors or other employer representatives; or
• developing or implementing personnel policies to persuade employees.

If a labor consultant or counsel reports engaging in even a single act of reportable
persuader activity, the consultant or counsel must also file an annual Form LM-21,
listing the names and addresses of all the employers for which the consulting or law firm
provided “labor relations advice or services” during the year—regardless of whether or
not such advice or services involved persuader activity.

Legal Challenges to the Final Persuader Rule

The Final Persuader Rule, which was first proposed by the Obama administration in
June 2011, has been the subject of intense criticism over the past five years from a
wide range of sources (including Senators, employer and employee rights groups, and
the American Bar Association), all of whom objected to the rule’s potential for
compromising and interfering with the attorney-client relationship, and for mandating the
release and disclosure of information long understood to be protected by the attorney-
client, work product, and other legal privileges.

Three federal lawsuits challenging the Final Persuader Rule have already been filed in
U.S. district courts across the country, and the plaintiffs in one such suit have sought a

http://www.americanbar.org/content/dam/aba/uncategorized/2011/2011sep21_dolpersuaderrule_c.authcheckdam.pdf
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preliminary injunction and expedited hearing on their motion. There has also been
ongoing activity before Congress, as the business community, management lawyers,
and other employer advocates have criticized the rule. During a recent hearing before a
House Education and the Workforce subcommittee, management-side lawyers
emphasized that the Final Persuader Rule’s negative effects will likely be compounded
by other recent union-friendly rules. For example, the recent “quickie election” rules
adopted by the Board drastically reduced the time that an employer has to prepare for
an election campaign. The Final Persuader Rule will likely increase the already onerous
burdens on these employers as they seek expedited assistance from their consultants
and labor counsel.

3. Retailers Navigate Conflicting Laws Regarding Transgender Protections

By Nathaniel M. Glasser and Jonathan L. Shapiro

On March 23, 2016, the North Carolina Legislature passed House Bill 2, the “Public
Facilities Privacy and Security Act” (“HB2”), that overturned a Charlotte ordinance
extending anti-discrimination protections to lesbian, gay, bisexual, and transgender
(“LGBT”) individuals and allowing transgender persons to use the bathroom of their
choice. Instead, HB2 requires individuals to use public bathrooms that match the gender
listed on their birth certificates. A swift public outcry followed, with many celebrities
denouncing the law and canceling appearances in North Carolina, companies
threatening to boycott, and the American Civil Liberties Union filing a lawsuit challenging
HB2 as unconstitutional and for violating federal law. North Carolina officials have
refused to disavow HB2 and, on May 9, filed a lawsuit against the federal government
seeking a ruling that HB2 is not discriminatory. The Justice Department has
countersued, alleging that HB2 violates Title VII of the Civil Rights Act of 1964 (“Title
VII”). Regardless of the ultimate outcome of these lawsuits, it’s clear that discriminating
against LGBT individuals has real consequences, from both a business and legal
perspective. What should retailers know and, more importantly, do to survive in this
current environment?

At a minimum, retailers should familiarize themselves with their state’s employment
nondiscrimination laws (if any) that apply to private employers. Twenty states (including
California, Illinois, New Jersey, and New York) and the District of Columbia have
passed employment non-discrimination laws that prohibit discrimination by private
employers based on both sexual orientation and gender identity. Two states (New
Hampshire and Wisconsin) have such laws covering sexual orientation only. These laws
protect LGBT persons from discrimination in hiring and in the workplace.

Retailers also are encouraged to review their municipality’s nondiscrimination laws and
regulations, if any. For example, New York City law prohibits gender identity
discrimination, and the New York City Commission on Human Rights recently
announced guidance (“NYC Guidance”) that makes clear what constitutes gender
identity and gender expression discrimination under the NYC Human Rights Law. The
NYC Guidance warns employers and business owners that they may violate New York
City law if they intentionally fail to use a transgender employee’s preferred name,
pronoun, or title, or refuse to allow a transgender employee to use single-sex facilities,
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such as bathrooms or locker rooms, and participate in single-sex programs consistent
with their gender identity.

Retailers also should know that the EEOC has aggressively pursued transgender
discrimination claims on theories of sex stereotyping and gender nonconformity under
Title VII, which bars employers from discriminating against employees on the basis of
their sex.2 In cases involving government employees, the EEOC has held that: (i) an
employer’s restriction on a transgender woman’s use of a common female restroom
facility constituted illegal sex discrimination under Title VII,3 (ii) an employer’s intentional
references to a transgender female as “he” may constitute sex-based discrimination
and/or harassment,4 and (iii) a transgender employee stated a valid Title VII sex
discrimination claim based on his allegation that his employer took over a year to
correct his name in the company’s computer system.5

The EEOC has taken further action against private companies. For example, it recently
entered into a consent decree with a Minnesota financial services company for allegedly
refusing to let a transgender employee use the women’s restroom and subjecting her to
a hostile work environment.6 In another action, a Florida eye clinic paid $150,000 to
settle an EEOC lawsuit that sought relief for an employee who was allegedly
discriminated against when transitioning from male to female.7

In light of this climate, retailers are encouraged to accommodate the needs of
transgender workers proactively rather than reactively responding to potential claims of
discrimination. Retailers, particularly those operating in states with anti-discrimination
laws that cover sexual orientation and/or gender identity, should implement a policy
designed to foster workplace inclusion. Retailers can avoid significant business and
legal risk if they follow these two directives:

• Call transgender employees by their preferred names, pronouns, and titles, and
promptly update internal databases (pay accounts, training records, benefits
documents, etc.) with this information upon an employee’s request. The NYC
Guidance, for example, advises employers to use the employee’s preferred
name regardless of whether the employee has legally changed his or her name
“except in very limited circumstances where certain federal, state, or local laws
require otherwise (e.g., for purposes of employment eligibility verification with the
federal government).” This is a sound policy that retailers beyond New York City

2
See “Five EEOC Initiatives to Monitor on the Agency’s Golden Anniversary” (June 22, 2015) (noting

EEOC’s increased emphasis on transgender protections), available at http://www.ebglaw.com/news/five-
eeoc-initiatives-to-monitor-on-the-agencys-golden-anniversary/.
3

Lusardi v. Dep't of the Army, EEOC Appeal No. 0120133395, 2015 WL 1607756 (Mar. 27, 2015).
4

Jameson v. U.S. Postal Service, EEOC Appeal No. 0120130992, 2013 WL 2368729 (May 21, 2013)
5

Complainant v. Dep't of Veterans Affairs, EEOC Appeal No. 0120133123, 2014 WL 1653484 (Apr. 16,
2014).
6

EEOC, Press Release, “Deluxe Financial to Settle Sex Discrimination Suit on Behalf of Transgender
Employee” (Jan. 21, 2016), available at https://www.eeoc.gov/eeoc/newsroom/release/1-21-16.cfm.
7

EEOC, Press Release, “Lakeland Eye Clinic will Pay $150,000 to Resolve Transgender / Sex
Discrimination Lawsuit” (April 13, 2015), available at https://www.eeoc.gov/eeoc/newsroom/release/4-13-
15.cfm.



7

should consider following. In addition, employers may choose to offer new
business cards and email aliases for their employees.

• Provide transgender employees access to bathrooms that correspond to their
gender identity. On May 3, the EEOC issued a “Fact Sheet” stating that the
denial of equal access to a bathroom corresponding to an employee’s gender
identity qualifies as sex discrimination prohibited under Title VII and that contrary
state law is no defense. The Fact Sheet encourages employers to refer to the
more comprehensive “Guide to Restroom Access for Transgender Workers,”
which was issued by the Occupational Safety and Health Administration
(“OSHA”) and offers model practices for restroom access for transgender
employees. Like the EEOC, OSHA advises that “all employees should be
permitted to use the facilities that correspond with their gender identity.” Where
possible, employers should provide employees with additional options, including
single-occupancy gender-neutral (unisex) facilities and use of multiple-occupant,
gender-neutral restroom facilities with lockable single occupant stalls.

While the North Carolina Legislature has rolled back protections for the LGBT
community, the media attention surrounding HB2 has been largely negative and has
affected the businesses of companies operating in the state. Given the number of other
states that have enacted laws expressly prohibiting sexual orientation and/or gender
identity discrimination, the federal government’s enforcement position, and changing
public opinion on the issue, retailers are on notice that such discrimination may have
negative business or legal ramifications.

4. The Focus of Equal Pay Laws Is Redefined

By Susan Gross Sholinsky and Nancy L. Gunzenhauser

Several states have recently passed laws (California, Louisiana,8 Maryland, and New
York) or have bills currently pending in their state legislatures (California,9 Colorado,
Massachusetts, and New Jersey) seeking to eliminate pay differentials on the basis of
sex (and, in some cases, other protected categories) (collectively, “Equal Pay Laws”).

Among other provisions, most of the Equal Pay Laws contain four components. They
aim to (i) strengthen current equal pay standards, (ii) create pay transparency rules, (iii)
expand equal pay protections beyond gender, and (iv) redefine the geographic reach of
existing equal pay laws.

Strengthening of Current Equal Pay Standards

The Equal Pay Laws modify the standards required for plaintiffs to prevail on equal pay
claims. Previously, these laws tracked the federal Equal Pay Act, which permits

8
Louisiana’s equal pay law becomes effective on August 1, 2016. Maryland’s equal pay law was signed

by Governor Larry Hogan on May 19, 2016, and becomes effective October 1, 2016. New York’s and
California’s laws are currently effective.
9

California has introduced a second equal pay amendment addressing wage disparity based on race and
ethnicity. The first equal pay amendment became effective on January 1, 2016.

https://www.eeoc.gov/eeoc/publications/fs-bathroom-access-transgender.cfm
https://www.osha.gov/Publications/OSHA3795.pdf
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exceptions to equal pay for equal work, “where such payment is made pursuant to (i) a
seniority system; (ii) a merit system; (iii) a system which measures earnings by quantity
or quality of production; or (iv) a differential based on any other factor other than sex.”
The Equal Pay Laws, however, each modify the fourth prong, so that they now permit
pay differentials based on a “bona fide factor other than sex” (emphasis added). This
additional language allows plaintiffs to bring claims alleging that a neutral factor
produced a wage differential that disparately impacts employees based on their sex,
and notwithstanding this impact, the employer did not adopt an alternative business
practice that would serve the same purpose without resulting in the wage differential.
The new standard also broadens a plaintiff’s ability to allege a prima facie case of wage
disparity.

Pay Transparency

Many of the Equal Pay Laws include pay transparency provisions, meaning that
employers cannot create policies or enforce rules that would restrict an employee’s
ability to discuss his or her wages with co-workers. The Massachusetts bill, which is still
in the state legislature, has another unique twist (one that actually passed the
legislature in California earlier this year but was vetoed by the governor). The
Massachusetts equal pay law would prohibit employers from asking about an
applicant’s salary history on an application or during interviews for employment. This
would mean that an employer could no longer ask applicants how much they earned at
their past jobs when considering making an offer of employment to an applicant. This
twist aims to ensure that prior pay discrepancies are not compounded when an
applicant’s pay rate with a new employer is based on unequal pay rates that the
applicant received in the past.

Expanding Beyond Pay Equality Based on Gender

While the Equal Pay Laws were initially intended to ensure that women received equal
pay in relation to men, some of the Equal Pay Laws seek to expand equal pay
protection to other protected categories. The proposed California law, which is intended
to amend the recently amended equal pay law in that state, would expand protections to
race- and ethnicity-based pay differentials. Further, Maryland’s recently enacted law
requires equal pay based on gender identity.

Geographical Reach

Finally, the Equal Pay Laws differ as to their geographical scope. For example, the New
York law limits the reach of pay differentials to “no larger than a county.” In other words,
women cannot compare themselves to other employees outside the county where they
work. Some of the other Equal Pay Laws have significantly broader reach, such as
California, which has no geographic limit. The New Jersey law, which was vetoed on
May 2, 2016, but may be reintroduced in the state legislature, would permit wage
comparisons based on compensation rates “in all of an employer’s operations or
facilities.” This could mean that New Jersey employees could base their equal pay
claims on the pay differential between their own compensation and that of employees of
the employer in other jurisdictions (even in locations where the standard of living is
considerably higher). Unlike New Jersey, the law proposed in Massachusetts would
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permit employers to base pay differentials on geographic location if one location has a
lower cost of living based upon the Consumer Price Index.

Conclusion

As a result of the Equal Pay Laws, employers should consider whether to perform an
internal audit (with the assistance of counsel) in order to identify and address any
potential pay disparities. Indeed, in light of the recently published regulations on the
overtime exemption status of various employees, this summer may be a good time for
employers to review their pay practices for all employees.

5. EEOC Targets Religious and National Origin Discrimination Against
Individuals Who Are, or Are Perceived to Be, Muslim or Middle Eastern

By Susan Gross Sholinsky and Ann Knuckles Mahoney The EEOC has released
several new guidance tools, for both employers and employees, focused upon religious
and national origin discrimination against people who are (or are perceived to be)
Muslim. This focus on religious and national origin discrimination is particularly
important for retail employers because retailers often require employees to follow dress
codes or work at times that may conflict with religious observance.

In December 2015, EEOC Chair Jenny Yang released a statement highlighting the need
for employers to “remain vigilant” in light of the recent terrorist attacks. Yang
commended employers that have “taken steps to issue or re-issue policies preventing
harassment, retaliation, and other forms of discrimination in the workplace.” At the same
time this statement was released, the EEOC also released two technical guidance tools
regarding religious discrimination: “Questions and Answers for Employers:
Responsibilities Concerning the Employment of Individuals Who Are, or Are Perceived
to Be, Muslim or Middle Eastern” (“Employer Q&A”) and a similar guide for employees.

The Employer Q&A does the following:

• provides helpful insight on the various measures that employers should
undertake to avoid violations of Title VII, which prohibits discrimination based on
religion and national origin, among other protected categories;

• addresses questions about hiring and other employment decisions, harassment,
religious accommodation, and background investigations;

• reminds employers that they may not discriminate against an individual because
the individual’s religious garb may make customers feel uncomfortable; and

• emphasizes the need to engage in an interactive process with employees who
request a religious accommodation, such as time off for religious holidays and
exceptions to dress and grooming codes.

https://www.eeoc.gov/eeoc/publications/muslim_middle_eastern_employers.cfm
https://www.eeoc.gov/eeoc/publications/muslim_middle_eastern_employers.cfm
https://www.eeoc.gov/eeoc/publications/muslim_middle_eastern_employers.cfm
https://www.eeoc.gov/eeoc/publications/muslim_middle_eastern_employees.cfm
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When evaluating whether the religious accommodation will cause an undue hardship,
the EEOC (through the Employer Q&A) explains that employers may not speculate on
whether other employees may seek the same accommodation and make decisions
based on those speculations. Rather, each accommodation request must be addressed
on a case-by-case basis.

Earlier this year, the EEOC joined forces with other federal agencies, including the
Department of Justice, to create an interagency initiative aimed at religious bias. As part
of this initiative, in March 2016, the EEOC released another technical guidance tool
titled “What You Should Know About Religious and National Origin Discrimination
Against Those Who Are, or Are Perceived to Be, Muslim or Middle Eastern” (“What You
Should Know Guidance”).

Among other things, the What You Should Know Guidance:

• summarizes some of the ways in which discrimination against individuals who
are (or could be perceived to be) Muslim or Middle Eastern can materialize in the
workplace;

• reminds employers of their obligations to prevent and correct unlawful
discrimination or harassment, and provide reasonable religious accommodations;

• points out several recent cases brought against retailers that involve claims of
religious and national origin discrimination and harassment, or a failure to
accommodate based on these factors; and

• highlights the increase in litigation in these areas (in particular, the What You
Should Know Guidance reports that, since 9/11, there has been a 250 percent
increase in EEOC charges involving religious discrimination against Muslims).

These guidance tools serve as a follow up to the EEOC’s previously released guidance
on religious garb and grooming in the workplace, which provides even more detail on
how employers should address these issues. Given the EEOC’s increased scrutiny of
religious and national origin discrimination against people who are, or are perceived to
be, Muslim or Middle Eastern, retailers should be particularly wary of religious or
national origin bias. Retailers can work toward preventing this type of bias in the
workplace by reviewing and disseminating their anti-discrimination policies and
providing training to employees and managers.

* * * *

For additional information about the issues discussed above, please contact the Epstein
Becker Green attorney who regularly handles your legal matters or any of the authors of
this Take 5:

Jeremy M. Brown 
Newark

973/639-8259 
jmbrown@ebglaw.com

Adam S. Forman
Detroit

248/351-6287
aforman@ebglaw.com

Steven M. Swirsky
New York

212/351-4640
sswirsky@ebglaw.com

https://www.eeoc.gov/eeoc/newsroom/wysk/religion_national_origin_2016.cfm
https://www.eeoc.gov/eeoc/newsroom/wysk/religion_national_origin_2016.cfm
https://www.eeoc.gov/eeoc/publications/qa_religious_garb_grooming.cfm
https://www.eeoc.gov/eeoc/publications/qa_religious_garb_grooming.cfm
http://www.ebglaw.com/jeremy-m-brown/
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Posted on August 24th, 2016 by Steven M. Swirsky

What the NLRB’s Ruling That Graduate Teaching
Assistants Are Employees, With the Rights to Organize
and Bargain Collectively Means for Employers

The National Labor Relations Board (NLRB or Board) has ruled that graduate teaching assistants, i.e.
graduate students who provide instruction and assist faculty with research as part of their own post-graduate
education are “employees” within the meaning of the National Labor Relations Act (NLRA or Act), and thus
have the right to join unions and engage in collective bargaining with the universities and colleges where
they study.

For those who follow the Board, the 3-1 decision in Columbia University in, 364 NLRB No. 90 (2016)
should come as no surprise. This past January, following a Regional Director’s Decision dismissing the
representation petition filed by Graduate Workers of Columbia-GWC, UAW, (UAW or Union) because she
found that under Board law, the graduate teaching assistants and research assistants the union sought to
represent, were not employees as that term has been defined under the Act, but rather were students.

The Board Asked Four Questions

After the Regional Director issued her decision, the Union requested review by the Board and asked the
Board to overrule its earlier holdings concerning graduate students and researchers such as those in the
petitioned for unit. On January 13, 2016, the Board issued a Notice and Invitation to File Briefs, indicating
that the Board would consider the Union’s appeal and that it would consider the Union’s argument that the
Board should overrule its 2004 decision in Brown University, 342 NLRB 483, in which it had found
graduate teaching assistants and research assistants were students and not employees under the Act. The
Board invited interested parties to offer their views on the following questions:

1. Should the Board modify or overrule Brown University, 342 NLRB 483 (2004), which held that
graduate student assistants who perform services at a university in connection with their studies are
not statutory employees within the meaning of Section 2(3) of the National Labor Relations Act?

2. If the Board modifies or overrules Brown University, supra, what should be the standard for
determining whether graduate student assistants engaged in research are statutory employees,
including graduate student assistants engaged in research funded by external grants? See New York
University, 332 NLRB 1205, 1209 fn. 10 (2000) (relying on Leland Stanford Junior University, 214
NLRB 621 (1974)).

3. If the Board concludes that graduate student assistants, terminal masters degree students and
undergraduate students are statutory employees, would a unit composed of all these classifications be
appropriate?

4. If the Board concludes that graduate student assistants, terminal masters degree students and
undergraduate students are statutory employees, what standard should the Board apply to determine
whether they constitute temporary employees?
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The very fact that the Board was asking these questions was seen at the time as a strong indication that it
would reject Brown and find a way to reclassify graduate teaching assistants as employees. Notably, two
years ago, when the Board considered the Steelworkers effort to organize and represent student athletes who
played football for Northwestern University on scholarships, the Board found the scholarship students to be
“employees” but declined to exercise what it said was its jurisdiction that would have permitted it to conduct
an election and require collective bargaining on what it characterized as considerations of public policy.

The NLRB Has Overruled Brown – The Answers to the Four Questions

The decision reverses and rejects the Board’s 2004 decision in Brown University, 342 NLRB 483, which the
majority characterizes as “a sharply divided decision.” In Brown, the Board found that “graduate assistants
who perform services at a university in connection with their studies are not statutory employees under the
National Labor Relations Act.”

In jettisoning Brown, the majority concluded that the Board majority in that case “failed to acknowledge that
the Act does not speak directly to the issue posed here, which calls on the Board to interpret the language of
the statute in light of its policies.” The majority noted that “the Brown University decision, in turn, deprived
an entire category of workers of the protection of the Act, without a convincing justification in either the
statutory language of the Act or the policies of the Act.”

A quick read of the majority opinion and the dissent of Member Miscimarra suggest however that what the
majority actually meant was that in the absence of express statutory language covering graduate students and
research assistants, the majority felt comfortable substituting their views for those of the Brown majority,
with whom they disagreed. Columbia answers the four questions in the following way:

1. The Board has overruled Brown and held that graduate teaching assistants and research assistants will
now be considered to be statutory employees entitled to all of the Act’s protections.

2. The Board will treat graduate research assistants as employees. Their positions will be examined under
a traditional community of interest standard.

3. The Board will apply its traditional community of interest standards in determining what are
appropriate units for bargaining.

4. While teaching assistants’ relationships with the University “are ‘temporar” in the sense that they are
employed for short, finite periods of time averaging about two (not necessarily consecutive) semesters
of work,” the Board nonetheless concluded that “all the employees in the unit, which we find to be
appropriate, serve finite terms,” but that such finite terms alone cannot be a basis on which to deny
bargaining rights.” Thus the Board rejects the argument that the limited duration of the teaching and
research assistants means they should not be allowed to vote in representation elections.

Member Miscimarra Notes Real Risks In the Majority’s Approach

In addition to explaining why he believes as a matter of law and statutory construction why he believes the
majority got it wrong and that the Brown majority was correct, Member Philip Miscimarra in his lengthy
dissent points out a number of important policy considerations that the majority ignored, any and all of
which can have profound negative consequences not only for the universities affected by this decision, but
also for the students that they educate, both undergraduate and those the majority has now chosen to treat as
statutory employees.

They include the following:

• The Financial Investment Associated With a University Education, and the Mistake of Making
Academic Success Subservient to the Risks and Uncertainties of Collective Bargaining and the
Potential Resort to Economic Weapons.

◦ Strikes
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◦ Lockouts
◦ Loss, Suspension or Delay of Academic Credit
◦ Suspension of Tuition Waivers
◦ Potential Replacement of Striking Teaching and Research Assistants
◦ Loss of Tuition Previously Paid
◦ Misconduct, Potential Discharge, Academic Suspension/Expulsion Disputes

• The many reasons that the “Board’s Processes and Procedures Are Incompatible With Applying the
Act to University Student Assistants.”

What Columbia Means Going Forward

While the immediate impact of the decision is that the NLRB will now conduct a representation election in a
unit of “All student employees who provide instructional services, including graduate and undergraduate
Teaching Assistants (Teaching Assistants, Teaching Fellows, Preceptors, Course Assistants, Readers and
Graders): All Graduate Research Assistants (including those compensated through Training Grants) and All
Departmental Research Assistants,” to allow them to vote on representation by the UAW, the decision raises
troubling questions both within academia and elsewhere and should be seen as part of a broader trend by the
Board’s majority appointed by President Obama, to jump start collective bargaining and union organizing
and bring unions into settings where until now they have not been found.

As we have previously reported, the NLRB has been broadly examining the nature of the employer-
employee relationship, not only in the context of joint employment and co-employment but also in new areas
of the gig economy, where unions and employees are arguing that workers traditionally recognized to be
independent contractors have been “misclassified” and that such misclassification is in and of itself an unfair
labor practice.
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Posted on July 13th, 2016 by Mark M. Trapp

NLRB Again Deprives Employer of the Benefit of a
Bargained-for Management Rights Clause

The National Labor Relations Board (“NLRB” or “Board”), in its recent decision in Graymont PA, Inc., 364
NLRB No. 37 (June 29, 2016), has fired the latest salvo in its long running dispute with the United States
Court of Appeals for the District of Columbia Circuit concerning the issue of what legal standard should be
applied when a union claims that an employer has made a unilateral change in terms and conditions of
employment during the term of a collective bargaining agreement and the employer claims that the union
waived its right to bargain over the topic in question in a management rights clause or a “complete
agreement” clause.

In Graymont, the Board adhered to its “clear-and-unmistakable” waiver approach to analyzing claims under
Section 8(a)(5) where the employer claims that the union waived its right to bargain over a particular matter
during the term of a collective bargaining agreement (“CBA”). The three-member majority rejected the
employer’s argument that the “contract coverage” standard applied by the D.C. Circuit and several other
Courts of Appeal was the correct standard for assessing such claims.

This decision comes on the heels of an unpublished decision by the D.C. Circuit in which that court again
rejected the Board’s “clear and unmistakable” waiver standard as being applicable to such disputes. In
Heartland Plymouth Court MI LLC v. NLRB, No. 15-1034 (May 3, 2016), the D.C. Circuit laid out its
disagreement with the NLRB concerning the so-called “contract coverage rule”:

As we have noted several times, there is a “fundamental and long-running disagreement” between this
court and the Board as to the appropriate approach by which to determine “whether an employer has
violated Section 8(a)(5) of the National Labor Relations Act when it refuses to bargain with its union
over a subject allegedly contained in a collective bargaining agreement.” The Board insists such
questions turn on whether the Union “clearly and unmistakably” waived its bargaining rights on the
subject through the CBA, but we have repeatedly held “the proper inquiry is simply whether the subject
that is the focus of the dispute is ‘covered by’ the agreement.” Under our precedent, if a subject is
covered by the contract, then the employer generally has no ongoing obligation to bargain with its
employees about that subject during the life of the agreement.

The dispute regarding the appropriate standard made all the difference in the Graymont decision. There, a
Board majority held that the Union did not clearly and unmistakably waive its right to bargain over unilateral
changes made by the Employer to its work rules, absenteeism policy, and progressive discipline schedule.

In Graymont the employer unilaterally implemented various changes to its work rules, absenteeism policy
and progressive discipline schedule; believing it had the management right to do so under it CBA. There the
employer sought to rely on a negotiated management rights clause under which it retained “the sole and
exclusive rights to manage; to direct its employees; … to evaluate performance, … to discipline and
discharge for just cause, to adopt and enforce rules and regulations and policies and procedures; [and] to set
and establish standards of performance for employees.” . The union initially filed a grievance, but then
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withdrew it and filed an unfair labor practice charge with the NLRB alleging that the employer had made
unilateral changes and failed to bargain.

The Board applied its “clear and unmistakable” waiver standard, and found that the Union did not waive its
rights to bargain when it entered into the CBA, because the Board concluded that the CBA’s management
rights clause did not “specifically reference” the rules and policies changed – i.e., the work rules,
absenteeism policy and progressive discipline policy.

The majority ruling is just the latest example of how the Board’s waiver analysis operates to deprive
employers of the benefits of their negotiated agreements – particularly in management rights clauses – and
force further bargaining over rights employers understandably believe they have already secured, often in
return for other concessions, at the bargaining table. In bargaining with the Union, the employer in
Graymont secured the clear right “to adopt and enforce rules and regulations and policies and procedures.”
Yet the majority found this language insufficiently clear to constitute a “clear and unmistakable” waiver by
the union of its right to bargain, during the term of the CBA, over such changes.

Dissenting, Member Miscimarra noted that “Management-rights language may be general and, at the same
time, clear and unmistakable.” Thus, in agreeing to the broad language, “the Union clearly and unmistakably
waived its right to bargain over the changes.” He also agreed that therefore the union “had already bargained
and agreed that Graymont had the right to make these changes unilaterally.”

The NLRB’s Graymont decision once again demonstrates the uphill battle employers face in asserting their
rights, even those secured in writing after bargaining. In effect, the Board’s waiver approach can ignore even
clear language, and render rights secured at the bargaining table illusory. We often encounter employers
who believe they have negotiated a strong broad management rights clause only to feel they are victims to a
bait-and-switch type attack from a union filing an unfair labor practice charge based on the employer
exercising the very rights it thought it had secured.

Combined with the its recent disinclination to defer such matters to arbitration, where they belong, the
Board’s decision highlights the danger of an employer acting unilaterally, even with what may appear to be
clearly-established rights. Employers should bear this in mind when negotiating, and seek to make
management rights clauses as specific as possible. Employers should also bear in mind the Board’s approach
to such actions when contemplating unilateral moves, and plan accordingly.
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Union Organizing at Retail and Food Service Businesses Gets Boost from
New York City “Labor Peace” Executive Order

August 15, 2016

By Allen B. Roberts, Steven M. Swirsky, Donald S. Krueger, and Kristopher D. Reichardt

Summary of the Executive Order

New York City retail and food service unions got a boost recently when Mayor Bill de Blasio
signed an Executive Order titled “Labor Peace for Retail Establishments at City Development
Projects.” Subject to some thresholds for the size and type of project and the amount of
“Financial Assistance” received for a “City Development Project,” Executive Order No. 19
mandates that developers agree to a “labor peace clause.” In turn, the labor peace clause will
compel the developer to require certain large retail and food service tenants to enter into a
“Labor Peace Agreement” prohibiting their opposition to a “Labor Organization” that seeks to
represent their employees.

A. Applicability to Certain Financial Assistance Recipients and Certain Tenants

The Executive Order applies to developers of a City Development Project having a “Project
Agreement” with a “City Economic Development Entity” to receive at least $1 million in
“Financial Assistance”—defined broadly to include an array of direct and indirect cash and
non-cash payments, grants, abatements, exemptions, waivers, reductions, or write-downs
received from the City or a City Economic Development Entity. A City Development Project
subject to the labor peace clause obligation must be larger than 100,000 square feet or more
than 100 residential units and have a purpose of improvement or development of real property,
economic development, job retention or growth, or some similar purpose. City Development
Projects authorized, or Financial Assistance awarded, prior to the Executive Order’s July 14,
2016, effective date are exempt.

A tenant operating a retail or food service establishment on the premises of a City
Development Project and expected to employ 10 or more employees and occupy in excess of
15,000 square feet is considered a “Covered Employer” required to enter into a Labor Peace
Agreement.

B. Labor Peace Agreement Components

The “Labor Peace Agreement” required by the Executive Order is defined as an enforceable
agreement that complies with the National Labor Relations Act (“NLRA”) and has, “at a
minimum,” two components. Primarily, each Covered Employer must agree to maintain a
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“neutral posture” with respect to efforts by a Labor Organization to “represent” its regular full-
time and regular part-time “Covered Employees” whose principal place of work is, or will be, at
such an establishment; only “supervisors” and “professional employees,” as those terms are
defined in the NLRA, are excluded. In exchange for the Covered Employer’s neutrality, the
Labor Organization must commit for itself and its members to refrain from picketing, work
stoppages, boycotts, or other economic interference.

C. Executive Order Compliance

To accomplish compliance, the Executive Order specifies that terms to carry out its
requirements must be incorporated in all contracts and agreements related to City
Development Projects, a directive that City agencies and Economic Development Entities will
heed in drafting their Project Agreements with Financial Assistance recipients. Among the
express inclusions is a provision granting a contracting Housing Agency or City Economic
Development Entity the discretion to impose remedies for breach of a Financial Assistance
recipient’s obligation to require a Covered Employer to enter into Labor Peace Agreement. A
Project Agreement’s labor peace clause must remain in effect for longer of the term of the
City’s Financial Assistance or 10 years from the later of the date of commencement of the
project or the date the project commences operations.

The Executive Order further provides that the mayor will designate one or more officials who
will be responsible for monitoring compliance with the requirements of the Executive Order and
recommending “appropriate remedies” for any breach. An improbable exemption is available if
a deputy mayor with jurisdiction over a City Development Project makes a specific finding that
a particular project contributing to the economic well-being of the City cannot reasonably be
achieved consistent with the labor peace requirements.

How a Labor Peace Agreement Tilts the Scale for Unions

In principle, employees making the decision on whether to have union representation would be
benefited by receiving balanced information, before voting in union representation elections,
about the pros and cons of a particular union, its leadership, governance, and bargaining
experiences and performance on behalf of its membership, as well as the collective bargaining
process. With the marked decline of private sector unionization, from a national high of 24.2
percent to today’s current 6.7 percent, unions have lobbied and engaged in self-help to obtain
legally enforceable restraints on employer opposition, even by means of communication of
truthful information. A Labor Peace Agreement is one such device, now codified in the New
York City Executive Order.

Executive Order Terms Create Ambiguity

Cornerstone terms of the contemplated Labor Peace Agreement—central to expectations of
unions and employers alike, as well as enforceability—are left ambiguous by the Executive
Order. The trigger for a Covered Employer’s “neutral posture” is “efforts by the Labor
Organization to represent Covered Employees.”

A. What Is a “Labor Organization” and How Will Competing Claims Be Reconciled?

Adopting the NLRA definition of the term “Labor Organization,” the Executive Order may open
a door to unanticipated instability. The labor peace clause treats all Labor Organizations
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equally, and it does not favor unions having established collective bargaining relationships with
mainstream employers and industry groups. The NLRA defines a “labor organization” as “any
organization of any kind, or any agency or employee representation committee or plan, in
which employees participate and which exists for the purpose, in whole or in part, of dealing
with employers concerning grievances, labor disputes, wages, rates of pay, hours of
employment, or conditions of work.” Because any existing or newly formed entity could self-
declare its intent to operate as a Labor Organization, the Executive Order does not favor the
conventional structure of prevailing union jurisdiction, and even newborn, fringe, or renegade
organizations will have equal standing to invoke Executive Order rights to a Labor Peace
Agreement. Indeed, to the chagrin of established unions considered beneficiaries of the
Executive Order, the race to obtain unopposed representation rights may be won by the most
nimble Labor Organization quickest in contacting employees and convincing them to sign
authorization cards. Also, the prospect of multiple claims by competing Labor Organizations,
each demanding a Labor Peace Agreement and its full array of benefits, is not mentioned in
the Executive Order (and may not have been contemplated by its drafters), but it is a potential
real-world issue for landlords that are Financial Assistance recipients and their retail and food
service tenants that are Covered Employers.

Of course, the Executive Order does not displace the National Labor Relations Board (“NLRB”)
as the arbiter of union representation rights, employer bargaining obligations, and unfair labor
practices concerning unlawful interference with employee or union rights or employer
assistance to unions or favoritism.

B. How Expansively Will Representation Rights Be Applied to the Neutrality
Obligation?

Winning employer neutrality to gag employer opposition to organizing is an objective that
unions have campaigned and lobbied to obtain, and the Executive Order appears to have
initial union organizing and union efforts to gain representation as its focus. However, by
requiring a Covered Employer to “maintain a neutral posture with respect to efforts by the
Labor Organization to represent Covered Employees,” the Executive Order does not expressly
distinguish gaining recognition from the various aspects of employment in which unions
represent employees once recognition has been obtained. An apparently unintended broad
application of the Executive Order to employer neutrality on such conventional
representational functions as collective bargaining, contract administration, and advocacy in
grievance procedures and arbitrations would have intolerable consequences and result in a
prompt legal challenge.

C. How Will Compliance Be Refereed?

The parties to the contemplated Labor Peace Agreements will be retail and food service
establishments and one or more Labor Organizations seeking to represent their employees.
New York City and its Economic Development Entities, and the Financial Assistance recipients
having contractual relations with them, will not be parties. Nevertheless, in matters subject for
the most part to the exclusive jurisdiction of the NLRB, the Executive Order makes the
Financial Assistance recipient responsible to require each “current and future Covered
Employer operating on the premises of its City Development Project” to enter into a Labor
Peace Agreement. While lease agreements with tenants may track the enforcement provisions
and remedial terms required by the Executive Order and the Financial Assistance recipient’s
Project Agreement for a City Development Project, landlords have not been deputized by
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Congress to displace the NLRB in enforcing federal labor law as it relates to either employee
representation rights or the NLRA’s statutory grant allowing employers to express their views
and opinions in a non-coercive manner.

Furthermore, if the consideration for a Covered Employer’s commitment to neutrality is the
Labor Organization’s promise for itself and its members to refrain from picketing, work
stoppages, boycotts, and other economic interference that could disrupt a City Development
Project, a mechanism, not identified in the Executive Order, must be created for the Financial
Assistance recipient and/or its retail or food service tenants to enforce the Labor
Organization’s bargain. While the Executive Order does not mention agreements between a
Financial Assistance recipient and Labor Organizations, it is not likely landlords will have—or
want—agreements with Labor Organizations to police their activities as they seek to represent
the Covered Employees of retail and food service tenants.

Can the Executive Order Accomplish What It Promises?

If the objective of the Executive Order is to assure labor peace by way of insulation from
picketing, work stoppages, boycotts, or other economic interference, it is not clear how its
selective targeting of retail and food service tenants occupying more than 15,000 square feet
of space—and the exclusion of other tenants and union relations—delivers on its promise.
There are multiple non-covered tenants and events that could occasion such on-site
disruptions as picketing, work stoppages, off-site boycotts, or other economic interference.

As a threshold matter, there is no particular reason why a labor dispute with a tenant
occupying space shy of 15,000 square feet—among them high-profile national businesses—
somehow is less disruptive to the tranquility of a City Development Project than one directed at
a tenant whose business model requires larger space.

Also, the Executive Order does not address the rights or responsibilities of either landlords or
their tenants that are Covered Employers bound to accept a Labor Peace Agreement when
faced with union demands for neutrality that go beyond the Executive Order’s “minimum”
neutrality requirements. There could be a dispute over initial labor peace terms if a union,
dissatisfied that the Executive Order’s Labor Peace Agreement secured only a Covered
Employer’s “neutral posture” concerning representation efforts, were to protest to obtain more
ambitious and advantageous commitments that are coveted objectives of union neutrality
demands, such as:

• access to the employer’s premises;

• delivery of employee names, email and residence addresses, and mobile phone
numbers;

• a non-disparagement agreement;

• an agreement to “card check” recognition upon presentation of authorization cards
signed by a majority of bargaining unit employees, accompanied by waiver of an NLRA
secret ballot election;

• mandatory interest arbitration to set initial contract terms if a collective bargaining
agreement is not negotiated within a specified time; and
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• the extension of employer neutrality to other, unrelated business locations.

Additionally, if the Executive Order is intended to address only initial union organizing, as its
purpose indicates, the labor peace obligations do not take account of the possible disruptions
flowing from an inability to agree upon varied provisions for wages, hours, and other terms and
conditions of employment addressed in union negotiations for incorporation into an initial or
renewal collective bargaining agreement. After all, unopposed recognition of a union does not
equate with a blank check to accept a union’s economic and noneconomic demands, even if
they reflect a prevailing industry standard obtained through other negotiations.

Potential Legal Challenges to Executive Order Enforceability

While the NLRA prohibits unlawful employer assistance to unions, various forms of neutrality
agreements are allowed by the NLRB’s current construction of the law. However, another line
of attack continues to be litigated, with uncertain prospects for success, on the theory that
contractual neutrality agreements violate Section 302 of the Labor Management Relations Act,
which prohibits employers from giving a labor organization seeking to represent its employees
a “thing of value.”

Different from challenges to contractual lawfulness and enforceability of neutrality clauses are
the lawsuits asserting that state or local government action imposing neutrality agreements is
an unauthorized intrusion into the field of labor relations, preempted by the NLRA. Such
challenges have been predicated on Congressional placement of exclusive oversight of labor-
management relations with the NLRB. While the NLRA does not contain an express
preemption provision, the U.S. Supreme Court has relied upon two distinct preemption
doctrines to analyze whether state or municipal regulations that infringe upon the integrated
uniform federal labor relations scheme set forth by Congress in the NLRA are preempted. The
first doctrine prohibits states or local governments from regulating activities “that are potentially
subject to federal regulation” and “involve[] too great a danger of conflict with national labor
policy.”1 A second form of preemption recognized by the courts holds that state and local
governments may not regulate conduct if it is within a zone of activity that Congress intended
to leave open to the free play of economic forces.2

In assessing whether state or local government action is preempted, the Supreme Court, in the
“Boston Harbor case,”3 has recognized a critical distinction between governments acting
lawfully in their capacity as purchasers of goods and services capable of setting terms they will
require in contracts, and governments stepping outside of a lawful role and acting unlawfully
as regulators of preempted labor activities. The theory of the Boston Harbor case has guided
federal courts addressing whether governmental authorities have engaged in attempted
regulation of labor relations that is preempted. While the language of the Executive Order is
couched in terms of the City’s financial and proprietary interest, an examination of the history,
purpose, and coverage of the Executive Order indicates that interests of established unions
with traditional jurisdiction in retail trade and food service are likely influences on the Executive
Order’s attempted regulation of the labor policies of businesses having no direct contractual
relations with the City.

1 San Diego Building Trades Council v. Garmon, 359 U.S. 236, 246 (1959).
2 Machinists v. Wisconsin Employment Relations Comm'n, 427 U.S. 132, 144 (1976).
3 Building & Construction Trades Council (Metropolitan District) v. Associated Building & Contractors of
Massachusetts/Rhode Island, 507 U.S. 218 (1993).
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Additionally, to the extent the Executive Order targets only those tenants that operate a
specific class and type of retail or food service business, there may be challenges that its
limited, or arbitrary, requirement of a Labor Peace Agreement for retail and food service
establishments occupying more than 15,000 square feet of space lacks a rational basis and
violates the constitutional guarantee of equal protection. Also, the Supreme Court has
recognized that an attempt to regulate an employer’s non-coercive speech may be
preempted.4

What New York City Employers Should Do Now

A. Financial Assistance Recipients

• Determine whether the exemption for projects authorized, or Financial Assistance
awarded, prior to the July 14, 2016, effective date of the Executive Order applies to all
or part of a development project and its retail and food service leases.

• Analyze terms of Project Agreements and drafts to understand how terms for Financial
Assistance negotiated by New York City and its Economic Development Entities impact
a development project and the marketability and lease terms of retail and food service
space.

• Review retail and food service lease agreements and drafts for compliance with the
Executive Order and enforcement and remedial provisions applicable to a tenant’s or
subtenant’s breach of the labor peace mandate.

• Assess the impact of unionization or post-recognition disruptions during collective
bargaining or contract administration of a retail or food service tenant that is a Covered
Employer, as well as the potential for any spill-over effect on smaller retail, food service,
and other tenants and prospective tenants.

• Review no-trespass and no-solicitation rules for lawfulness and enforcement.

B. Retail and Food Service Businesses

• Determine whether the amount of space and type of activity located at a City
Development Project places business operations within the requirements of the
Executive Order.

• Assess the economic and institutional impact of Executive Order compliance on
operations located at a City Development Project, as well as the impact on existing and
planned retail and food service operations in other locations that could be affected by
an agreement to labor neutrality or unionization at a City Development Project.

• Determine the feasibility of scaling operations to fall below the Executive Order
threshold by leasing less than 15,000 square feet of space in City Development
Projects.

4 Chamber of Commerce v. Brown, 554 U.S. 60, 67-69 (2008) (an employer’s non-coercive speech is both
explicitly and implicitly protected by the NLRA, and Congress intended to leave non-coercive speech
unregulated).
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• Set a negotiating position for inclusion of terms in a Labor Peace Agreement that will
secure protection from interference from picketing, work stoppages, boycotts, and other
economic interference.

C. Landlords and Tenants

• Watch for compliance, enforcement, and remedy guidance and clarification from the
City and the official to be designated as responsible for monitoring Executive Order
compliance, as well as from any City Economic Development Entity through which
Financial Assistance is negotiated.

• Monitor activity indicating whether a deputy mayor has exercised discretion to exempt
specific employers from Executive Order compliance.

• Be alert to modifications expanding the reach of the Executive Order.

****
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Posted on August 4th, 2016 by Steven M. Swirsky

Can Your Corporate Social Responsibility Policy Make
You a Joint-Employer With Your Suppliers? The NLRB
May Find That It Does

The National Labor Relations Board (NLRB or Board), which continues to apply an ever expanding
standard for determining whether a company that contracts with another business to supply contract labor or
services in support of its operations should be treated as a joint employer of the supplier or contractor’s
employees, is now considering whether a company’s requirement that its suppliers and contractors comply
with its Corporate Social Responsibility (CSR) Policy, which includes minimum standards for the contractor
or supplier’s practices with its own employees can support a claim that the customer is a joint employer.

Unions are Pursuing Joint Employer Claims Based On CSR Policies

My colleague Dan Green and I recently examined a case in an article published in Epstein Becker Green’s
most recent Take Five in which the Temporary Workers Of America, (TWOA) argued just that, seeking to
require the client of the Lionbridge Technologies, the company that actually employs the workers it
represents, to participate in negotiations for an initial collective bargaining agreement after the TWOA was
certified by the NLRB as the representative of a unit of agency temporaries. Notably, TWOA describes itself
as “a start up union devoted to defend and promote the interests of workers classified as ‘temporary.’”
Notably, when the TWOA filed its petition for a representation election, it did not claim at that time that the
temporary employer’s client was a joint employer with it and only did so after it won the election and was
certified.

When the client declined the union’s request to participate because it was not an employer, the TWOA filed
unfair labor practice (ULP) charges alleging that the client was unlawfully refusing to bargain. The Board
has been aggressively investigating that assertion, including issuing investigative subpoenas to the alleged
joint employer demanding extensive documentation and information from it concerning its business
relationship with its supplier.

The NLRB Is Aggressively Using Its Subpoena Power to Investigate Joint Employer Allegations

While the customer moved to revoke the investigative subpoenas, the Board denied its motion to revoke the
investigative subpoena, noting its “broad investigative authority, which extends not only to substantive
allegations of a charge, but to ‘any matter under investigation or in question’ in the proceeding.” (emphasis
in original). Referring to its broad investigative powers, Members Hirozawa and McFarren went on to say
that nothing in the Board’s Rules “can be read to impose a requirement that the Regional Director articulate
‘an objective factual basis’ in order to compel the production of information that is necessary to investigate”
a pending ULP charge.

Dissenting, Member Miscimarra challenged the use of investigative subpoenas by the Regional Director to
pursue the TWOA’s bare faced assertion that the contractor-employer’s client was a joint employer of its
personnel. “I believe that a subpoena seeking documents pertaining to an alleged joint-employer and/or

http://www.managementmemo.com/2016/08/04/can-your-corporate-social-responsibility-policy-make...



single employer status of a charged party requires ‘more . . . .than merely stating the name of a possible
single or joint employer on the face of the charge,’” and that, as Section 10054.4 of the Board’s own
Casehandling Manual holds, documentary evidence such as that which the Board’s subpoena called for
should only be pursued if “consideration of the charging party’s evidence and the preliminary information
from the charged party suggests a prima facie case.” (emphasis in original). Here Member Miscimarra
points out the TWOA merely claimed Lionbridge Technologies and its client were a “’joint employer’
without additional factual information about the joint employer allegation.”

What This Means For Employers Now

Since the Board issued its decision in Browning Ferris Industries last August, lowering the threshold for
finding a joint employer relationship, it has continued to open the gates for increased organizing and union
activity, including announcing it will hold elections and certify unions to represent units made up of both
directly employed and secondarily employed employees in its Miller & Anderson, Inc. decision this past
June.

As with the TWOA and its pursuit of Lionbridge and its client as joint employers, unions are now taking
advantage of these opportunities in a number of ways, both in representation cases and by demanding that
putative joint employers come to the table for bargaining.

Employers are well advised to review the full range of their operations and personnel decisions, including
their use of contingent and temporaries and personnel supplied by temporary and other staffing agencies to
assess their vulnerability to such action and to determine what steps they make take to better position
themselves for the challenges that are surely coming.

Tags: Browning Ferris Industries, Corporate Social Responsibility, Miller & Anderson Inc., National Labor
Relations Board, NLRB, Steven M. Swirsky, temporary employees, unfair labor practices

Epstein Becker Green
Epstein Becker & Green, P.C., is a national law firm with a primary focus on health care and life sciences;
employment, labor, and workforce management; and litigation and business disputes. Founded in 1973 as an
industry-focused firm, Epstein Becker Green has decades of experience serving clients in health care,
financial services, retail, hospitality, and technology, among other industries, representing entities from
startups to Fortune 100 companies. Operating in offices throughout the U.S. and supporting clients in the
U.S. and abroad, the firm’s attorneys are committed to uncompromising client service and legal excellence.
For more information, visit www.ebglaw.com and follow the firm on LinkedIn,Twitter, Facebook, Google+,
and YouTube.
© 2016 Epstein Becker & Green, P.C.Strategy, design, marketing & support by LexBlog

http://www.managementmemo.com/2016/08/04/can-your-corporate-social-responsibility-policy-make...



 

FIRM:37712794v2 
 

 
            

July 2016 
 

Five Trending Challenges Facing Employers in the Technology, 
Media, and Telecommunications Industry 

 
 
Employers in the technology, media, and 
telecommunications industry continue to 
face numerous workplace management and 
compliance challenges under changing laws. 
From evolving mandates regarding benefits 
and momentum toward portable benefits, to 
diversity initiatives and even the use of 
technology and wearables in the workplace, 
employers must navigate a myriad of laws in 
order to maintain compliant workplaces. 
Further, accumulations of massive amounts of data in the workplace continue to present 
storage and data privacy and security concerns. In addition, evolving standards 
concerning joint-employer status pose strategic challenges in the labor-organizing 
arena. This issue of Epstein Becker Green’s Take 5 addresses all of these evolving 
issues confronting employers: 

1. Moving Toward a System of Portable Benefits in the Gig Economy 
 

2. Wearables in the Workplace: Promise and Pitfalls 
 

3. The EEOC Advocates for a More Diverse Technology Industry 
 

4. Data: It Is Lurking Everywhere, Especially in the Shadows 
 

5. Does the NLRB’s New Joint-Employer Standard Mean That a Corporate Social 
Responsibility Policy Can Turn a Customer into a Joint Employer? 
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1. Moving Toward a System of Portable Benefits in the Gig Economy  
 
By Michelle Capezza 

As the employer-employee relationship and the meaning of a “workplace” continue to 
evolve in the “gig” (or “sharing” or “on-demand”) economy, a model of portable 
employee benefits, which are managed by mobile workers themselves, is gaining 
appeal. This employee benefits approach is not currently intended to replace employer-
provided benefits for all workers but rather to fill a gap for those who may work 
independently as contractors or as temporary employees, do not have access to 
workplace benefits, or move from employer to employer quite frequently. Development 
of such a model, however, calls into question the future of the employer-provided 
system of employee benefits, which has been under attack in recent years. 

As a result of the demise of the employer-provided pension plan and the rise of 
participant-directed savings plans, workers have already felt the movement away from 
the paternalistic approach to retirement benefits. This development has not been 
without controversy, as exemplified by the debates regarding participant savings rates, 
education regarding investments and fee transparency, and the U.S. Department of 
Labor’s (“DOL’s”) fiduciary rule regarding investment advice.  

Also, on the health care front, the Affordable Care Act has provided a platform for 
workers to obtain their own individual health insurance in the Marketplace, either 
through choice or necessity, and the tax benefits of employer-provided health benefits 
are being threatened in tax reform initiatives. With the implementation of consumer-
driven designs, employees are also managing their health spending and insurance 
choices.  

These changes in benefits design and access to employer-provided programs, as well 
as the rise of the mobile workforce, have provided a foundation for further movement 
toward portable benefits. This movement continues to manifest itself in several ways, 
including through: 

• President Obama’s call for portable benefits programs. In his fiscal year 
2017 budget, President Obama called for the development of programs to 
provide grants to states and nonprofits to design ways to provide retirement and 
other employee benefits that can be portable and accommodate contributions 
from multiple employers. In addition, he called for legislation regarding open 
multiple employer plans (“MEPs”) among unaffiliated employers to allow for 
pooled plans and continued contributions when employees move between 
employers participating in the same MEP. He also proposed requirements to 
allow part-time workers to participate in plans and measures for easier rollovers 
to plans. These initiatives would build upon earlier proposals for automatic payroll 
individual retirement accounts (“IRAs”) and other tax credit initiatives to small 
businesses. 

https://www.whitehouse.gov/omb/budget
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• Automatic payroll IRA programs and other alternatives. For employers that 
do not sponsor any retirement savings plans, there is increased momentum for 
automatic payroll IRAs. To date, at least five states (California, Connecticut, 
Illinois, Maryland, and Oregon) have enacted legislation that will require certain 
employers that do not sponsor a retirement plan to enroll employees 
automatically in a state-run IRA program. New Jersey and Washington have 
approved retirement marketplaces for eligible employers to shop for retirement 
savings programs, and many more states are considering alternatives, including 
state-run IRAs and MEPs. These initiatives follow guidance from the DOL 
facilitating such efforts (including parameters for state-run IRAs to avoid being 
subject to ERISA) and complement the U.S. Department of the Treasury’s 
guidance regarding myRA accounts, as well as President Obama’s agenda. 
Other legislative proposals include mandates for contributions to plans run by 
third parties or the federal government. Laws in this area will continue to evolve. 
 

• Portability policy advocates. In “Common Ground for Independent Workers,” 
an array of businesses, labor organizations, venture capitalists, and other 
stakeholders in the gig economy have called for policies to ensure a social safety 
net for all workers. This past May, Uber was among the first employers in the gig 
economy to come to agreement with the Independent Driver’s Guild, which is 
working on ways to offer its members a range of portable benefits. Retirement 
Clearinghouse (“RC”) has advocated for auto-portability plans that move 
retirement savings assets automatically with workers as they switch jobs. RC has 
requested an advisory opinion from the DOL to permit negative consent, which 
would allow plan account balances to roll automatically into a new employer’s 
plan.  

What Employers Should Do Now 

In the race for talent, it is important for employers to consider their own philosophy 
concerning employee benefits and the types of programs that they desire to offer their 
workers, whether full time, part time, contingent, or otherwise. It is also necessary to 
assess compliance with any programs that may be mandated by changing laws. In this 
evolving landscape, an employer should: 

• examine its organization’s workforce and determine which benefits programs are 
desirable to attract, motivate, and retain these workers in a competitive 
marketplace;  
 

• identify any gaps in benefits offerings and consider how to fill those gaps; 
 

• monitor legislation affecting employee benefits and applicable compliance 
requirements; and  
 

http://www.njleg.state.nj.us/2014/Bills/PL15/298_.PDF
https://medium.com/the-wtf-economy/common-ground-for-independent-workers-83f3fbcf548f#.6mqpaifg7
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• determine whether its organization is subject to laws that will require it to comply 
with certain government-mandated programs when no applicable benefit 
program is otherwise offered by the employer, and decide whether it is instead 
desirable to establish, or expand coverage under, an employer-sponsored plan. 

 
2. Wearables in the Workplace: Promise and Pitfalls  

 
By Ian Carleton Schaefer and Bonnie I. Scott 
 
In recent years, the use of wearable devices, such as smartwatches and Fitbits, has 
gained popularity not only with the general public and consumers but also among 
employers as a way to encourage workers to maintain healthier habits and, in turn, help 
reduce health care costs. Increasingly, companies are distributing wearable devices to 
employees as part of workplace wellness programs. According to one estimate, nearly 
half of employers that have a workplace wellness program use fitness trackers.1 This 
trend shows little sign of abating. The data collected from these trackers—on such 
things as quality of sleep and activity level, for example—can be shared with health 
insurance companies, which may allow employers to negotiate lower insurance policy 
rates for their employees. Companies that have encouraged wearable fitness trackers 
have also realized other benefits, including decreased absenteeism and increased 
worker productivity.  

Beyond wellness applications, employers around the globe are also using wearables to 
increase worker safety. One company in Australia, for example, has had its truck drivers 
wear “SmartCaps”2 in an effort to reduce fatigue-related accidents. These hats 
resemble baseball caps but include built-in sensors that can detect driver alertness and 
provide a warning to drivers when their fatigue level begins to rise.  

To be sure, the benefits of wearable devices, as well as the value of the data generated 
by them, cannot be ignored. Yet, despite the potential benefits of introducing wearables 
into the workplace, employers should be mindful of the potential legal pitfalls. Monitoring 
employees, whether during work or non-work hours, can expose employers to legal 
risks even if the monitoring is intended to promote employee wellness, improve 
business operations, or keep employees safe. 

What Are the Legal Risks? 

Several legal risks arise from the various health-related data that can be collected from 
these workplace wearables and used by employers. One key threat is that 
cybercriminals could hack into the servers of companies that sell fitness tracking 
                                                 
1 Patience Haggin, As Wearables in Workplace Spread, So Do Legal Concerns, The Wall Street Journal, 
March 13, 2016, http://www.wsj.com/articles/as-wearables-in-workplace-spread-so-do-legal-concerns-
1457921550.  
2 RioTinto, Hi-Tech Cap Helps Coal & Allied Truck Drivers Work Smarter to Manage Fatigue (May 2013), 
http://www.riotinto.com/media/media-releases-237_8713.aspx.  

http://www.wsj.com/articles/as-wearables-in-workplace-spread-so-do-legal-concerns-1457921550
http://www.wsj.com/articles/as-wearables-in-workplace-spread-so-do-legal-concerns-1457921550
http://www.riotinto.com/media/media-releases-237_8713.aspx
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wearables (and manage the associated mobile health apps) and access employees’ 
personal data. It is also possible that these companies could sell employees’ personal 
data to advertising companies or other third parties without employee knowledge.  

In addition to data privacy and security concerns, antidiscrimination laws also represent 
an important risk for employers. For example, under the Americans with Disabilities Act 
(“ADA”), employers are prohibited from conducting a “medical examination” of 
employees unless the examination is “job-related and consistent with business 
necessity.”3 A medical examination includes a procedure or test that seeks information 
about an employee’s physical or mental impairments or health. Because wearables 
today can measure various health metrics, such as heart rate and blood pressure, an 
employer’s rollout of wearables could unintentionally result in prohibited medical 
examinations under the ADA. While employers are permitted to conduct voluntary 
medical examinations as part of voluntary workplace wellness programs, provided that 
certain conditions are met, this is still an area in which employers should be cautious. 
Further, to the extent that wearables collect information about employees’ family 
medical history or other genetic information, employers may face liability under the 
Genetic Information Nondiscrimination Act (“GINA”). Under GINA, it is illegal for 
employers to use genetic information in making employment decisions. Finally, 
employee monitoring, particularly with respect to GPS location, can also potentially run 
afoul of protections afforded by the National Labor Relations Act (“NLRA”). 

How Can Employers Mitigate the Risks of Using Wearables in the Workplace? 
 
While the law in this area is in its nascent stage, before rolling out a wearables program, 
either as part of an overall wellness plan or independently, employers in all industries 
should do the following: 

• Although wearable technology is rapidly advancing and adopting novel methods 
of employee tracking and monitoring may be alluring, exercise particular caution 
when adopting novel tracking methods, regardless of how strong the underlying 
business, health, and/or safety justification may be. 
 

• Consider working with a third-party vendor to administer the workplace wellness 
program so that you receive information derived from employee wearables on an 
aggregate basis that does not individually identify data for any specific employee. 
 

• Ensure that there is a policy in place detailing how the technology will be used 
and the scope of information that will be collected. Also, consider obtaining 
employee consent related to data collection. 
 

                                                 
3 U.S. Equal Employment Opportunity Commission, Enforcement Guidance: Disability-Related Inquiries 
and Medical Examinations of Employees Under the Americans with Disabilities Act (ADA) (2000), 
https://www.eeoc.gov/policy/docs/guidance-inquiries.html.  

https://www.eeoc.gov/policy/docs/guidance-inquiries.html
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• As the legal landscape surrounding workplace wearables evolves, closely track 
and monitor developments in applicable state and federal laws (including the 
ADA, GINA, and NLRA, among others) and revise your policies accordingly. 
 

3. The EEOC Advocates for a More Diverse Technology Industry 
 
By Nancy L. Gunzenhauser 

 
Throughout 2016, the Equal Employment Opportunity Commission (“EEOC” or 
“Commission”) has been examining initiatives to identify and attempt to rectify a 
perceived lack of diversity in the workplace. The EEOC has, in particular, identified the 
technology industry as an area where significant strides can be made to create a more 
diverse workforce.  
 
Following a May 18, 2016, public meeting on diversity in the technology industry, the 
EEOC issued a “Diversity in High Tech” report (“Report”) summarizing research on the 
lack of diversity in the “high-tech sector,” defined as industries that employ a high 
concentration of employees in the STEM (science, technology, engineering, and 
mathematics) occupations and the production of goods and services advancing the use 
of electronic and computer-based production methods. The Report highlighted several 
demographic trends within the industry, generally showing that the high-tech sector is 
still predominantly white, male, and under 40 years old. Citing the high-tech sector as “a 
major source of economic growth fueling the U.S. economy,” the Report also identified 
demographic differences among the types of positions within the industry, noting that 
African Americans and Hispanics were disproportionately underrepresented in 
leadership positions in technology jobs.  
 
According to the Report, the lack of diversity in the labor force within the high-tech 
sector can be attributed to the demographics of graduates with STEM degrees. Nearly 
70 percent of graduates in engineering, mathematics, and computer science are men. 
While the Obama administration has included STEM education as a priority, the current 
graduates in STEM fields are significantly less diverse than in the general labor market. 
 
Further, more than half of the women working at STEM companies in the high-tech 
sector eventually leave or do not advance within the STEM industry. The Report 
attributed women’s exit from the high-tech sector to an “inhospitable” work culture, 
isolation, work styles incompatible with the “firefighting” style generally rewarded, long 
hours and travel, and a glass-ceiling effect.  
 
While the high-tech sector originated in Silicon Valley, the scope of this industry has 
grown across the United States. To see whether the diversity statistics differed at the 
epicenter of high tech, the Report further analyzed the labor force within Silicon Valley. 
The labor force generally in Silicon Valley is split evenly between men and women; 
however, within the tech industry, it becomes a 70-30 split in favor of men. While Asian 
Americans fared better within Silicon Valley than across the national survey for 

https://www.eeoc.gov/eeoc/newsroom/release/5-18-16.cfm
https://www.eeoc.gov/eeoc/statistics/reports/hightech/
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professional jobs, white men “dominated” leadership positions across the nation and 
even more significantly in Silicon Valley.  
 
While the Report is valuable in highlighting changes that are necessary to create a more 
diverse workforce within the technology industry, the EEOC’s public meeting made clear 
that the Commission expects technology companies to address what it perceives to be 
the implicit and unconscious biases leading to the current demographics. In many 
technology start-ups, hiring practices and human resources policies are generally 
among the last concerns in growing companies; thus, companies recruit via word of 
mouth or weed out certain categories of candidates, such as older workers, leading to a 
more homogenous workforce. The findings stated in the Report and at the public 
meeting should encourage emerging companies to consider employee issues at the 
forefront, rather than as a secondary concern.  
 
In Silicon Valley, where the lack of diversity is amplified within the high-tech sector, 
changes in California law may encourage employers to recruit from a more diverse pool 
of candidates. At the end of June, the California Legislature passed an amendment to 
the Equal Pay Act that, if signed by the governor, would provide a cause of action for a 
differential in pay on the basis of race or ethnicity unless the employer can show that 
the difference is based on a bona fide factor other than race or ethnicity. (The California 
Equal Pay Act was also recently amended to protect women more strongly against pay 
differentials.) 
 
In addition to the Report, recently proposed EEOC guidance on national origin 
discrimination and the EEOC’s updated proposed rule to include salary bands on the 
annual EEO-1 report demonstrate the Commission’s commitment to encouraging a 
more diverse and inclusive workforce. The EEOC’s in-depth look at the high-tech sector 
should induce technology employers to review hiring practices and audit the diversity 
within their workforce, as the EEOC’s enforcement of systemic discrimination has 
increased significantly over the past 10 years.  
 
4. Data: It Is Lurking Everywhere, Especially in the Shadows 

By Adam S. Forman and Matthew Savage Aibel 
 
For years, companies have been struggling to understand the multitude of locations 
where their data resides. From traditional employment files with embedded Social 
Security numbers, to new-aged hiring software with videos of job applicants, and 
enterprise software used to facilitate employee communications, controlling employee, 
customer, and corporate data is, to say the least, a logistical challenge. One of the 
newest entries into the mix is the increased use of ShadowIT and cloud-based storage 
systems.  

ShadowIT involves workers’ use of unsanctioned products and applications to perform 
the work of the business enterprise. In other words, ShadowIT occurs when employees 
use their personal emails and applications, such as a cloud-based storage system, 

https://www.eeoc.gov/eeoc/newsroom/release/6-2-16a.cfm
https://www.eeoc.gov/eeoc/newsroom/release/6-2-16a.cfm
https://www.eeoc.gov/eeoc/newsroom/release/7-13-16.cfm
https://www.eeoc.gov/eeoc/systemic/review/


8 

 

instead of company-approved solutions. According to a recent survey, about one-third 
of IT use is considered ShadowIT. Whether responding to a subpoena in a wage and 
hour dispute, attempting to safeguard previous corporate secrets, or analyzing the 
extent of a data breach, a company’s failure to understand the scope and location of 
ShadowIT data could be problematic. Companies should have policies in place 
regarding employees’ (and other workers’) use of unapproved applications, but there 
should also be an understanding that a policy is not a panacea.    

For data storage, recent studies show that most organizations are using over 1,000 
cloud-based services. Indeed, one such study found that an average organization had 
1,154 cloud services in use. This large number demonstrates that companies must 
manage the sheer volume of data in the cloud or potentially be exposed to liability.  

Companies must also think about physical storage when a laptop or a phone is stolen 
and suddenly control over data on that item is lost. One leaked file in California, for 
example, could require a company to send out a data breach notification to millions of 
customers in California (an issue magnified under varying state laws as well in the 
current landscape). No overall system is perfect for this task, and the idea that company 
data can be completely controlled may be an illusory one, but there are important issues 
for companies to consider and sensible steps that they should take to safeguard data, 
including the following:  

• Survey ShadowIT Usage. Companies should consider conducting anonymous 
data audit surveys of employees to find out what other applications or products 
employees are using to perform their jobs. The company can then review its IT 
department to determine if it lacks the functionality for a certain program or if the 
problem of unsanctioned product use is simply a result of a lack of employee 
education as to the sanctioned products available to employees. 
 

• Manage ShadowIT Usage. Employees using ShadowIT or unsanctioned 
products create control risks for companies, and employers may consider 
disciplining employees for not following corporate policies on approved 
applications. On the other hand, having draconian disciplinary measures in an 
effort to maintain control over data will not necessarily stop ShadowIT use but 
may force it deeper undercover. Discipline could also have an adverse impact on 
employee engagement and retention. 
 

• Consider “Amnesty.” Companies should consider whether it makes sense to 
implement a time-limited policy, whereby employees can bring their unapproved 
software or application to the IT department to see if the program can be moved 
onto an approved list from the corporation, without the threat of discipline or 
sanction.  
 

• Review Vendor Contracts. Companies should review their contracts with 
vendors for approved cloud-based products and software. This may include 
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auditing other cloud-based companies where data is stored to ensure that the 
company is adhering to best practices of network security. The contracts should 
contain data breach notification clauses, as well as indemnification agreements, 
when possible.  
 

• Train Workforce. Frequently, employees are the “weak link” in data control 
efforts, as they are often the cause of a data breach into a company’s secure 
network. Training employees about how to spot scam phishing emails and 
protect intellectual property can go a long way toward mitigating that risk. 

Technology is constantly evolving such that there will always be a new product or 
service that could potentially be a benefit to employee productivity. A ShadowIT survey, 
while helpful, is only a look back in time. Companies need a way to address ShadowIT 
use as it evolves going forward. A company prohibition on ShadowIT without some 
method for employees to submit new products for consideration without fear of reprisal 
keeps the company in the dark about its data. Companies must also be mindful of the 
other cloud-based providers’ security protocols and the likelihood that a third party could 
accidently let sensitive data out into the public domain. 

5. Does the NLRB’s New Joint-Employer Standard Mean That a Corporate Social 
Responsibility Policy Can Turn a Customer into a Joint Employer? 

By Steven M. Swirsky and Daniel J. Green 

In August 2015, the National Labor Relations Board (“Board”) issued its decision in 
Browning-Ferris Industries of California, Inc., 362 NLRB No. 186 (2015), adopting a new 
standard for determining whether a company is a joint employer and therefore subject to 
all of an employer’s legal obligations under the NLRA with respect to the employees of 
another employer that provides it with services, leased or temporary labor, or the like. 
Since then, there have been many dire predictions as to how this new test would result 
in finding businesses to be joint employers of the employees of those they do business 
with, whether suppliers of temporary labor, franchisees, or a wide range of other 
circumstances. The latest permutation involves claims that a business that maintains a 
corporate social responsibility (“CSR”) policy intended to ensure that its suppliers and 
business affiliates comply with applicable laws and treat their employees fairly is, by 
virtue of such a policy, a joint employer of the supplier’s employees.  

Under the new test that the Board adopted in Browning-Ferris Industries (“BFI”), what 
matters is whether the purported joint employer possesses the authority to control the 
terms and conditions of employment, either directly or indirectly, of another employer’s 
employees. In other words, the actual or potential ability to exercise control, regardless 
of whether the company has, in fact, exercised such authority, is now the focus of the 
Board’s inquiry. As the Board puts it, “reserved authority to control terms and conditions 
of employment, even if not exercised, is clearly relevant to the joint-employment 
inquiry.” 

http://www.managementmemo.com/2015/08/28/nlrb-redefines-and-expands-joint-employer-status/
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Not surprisingly, the Board’s decision in BFI has been appealed. An amicus brief 
supporting a challenge to the BFI decision recently filed on behalf of Microsoft illustrates 
that the Board’s new standard, if left undisturbed, is likely to have the unintended 
consequence of discouraging responsible companies from encouraging their suppliers 
to provide their employees with benefits in excess of the bare minimums required by 
law. 

In BFI, the Board held that the NLRA imposes joint-employer obligations if (1) a 
common law employment relationship exists between the putative joint employer and 
another entity’s employees and (2) “the putative joint employer possesses sufficient 
control over the employees’ essential terms and conditions of employment to permit 
meaningful collective bargaining.”  

As this amicus brief points out, one potential consequence of the new joint-employer 
rule is to discourage companies from maintaining CSR policies to ensure that those 
companies they do business with, in the United States, follow responsible policies when 
it comes to the treatment of their own employees. Typically, CSR policies provide for a 
minimum set of standards that would-be suppliers and service providers are expected to 
follow. For example, in March 2015, Microsoft announced that it would do business with 
only those large suppliers that provided employees with at least 15 days of paid leave 
annually. Both President Obama and Secretary of Labor Perez praised Microsoft’s CSR 
policy and expressed the hope that other companies would follow suit. 

After BFI was decided, however, a union representing the employees of one of its 
suppliers claimed that Microsoft was a joint employer of the supplier’s workers and 
therefore subject to the supplier’s obligations under the NLRA vis–à–vis the supplier’s 
workforce. When Microsoft disagreed and declined to participate in bargaining between 
the supplier and its employees’ union, the union filed an unfair labor practice charge 
against Microsoft claiming that the company was a joint employer of the supplier’s 
workers and accusing it of unlawfully refusing to bargain. 

The amicus brief highlights the importance of the first element of the BFI test (i.e., only 
common law employers can be liable as joint employers) in constructing a workable 
definition of “joint employer.” Basing the existence of joint employer status simply on 
whether a company has “sufficient control . . . to permit meaningful collective 
bargaining” overlooks the fact that a wide variety of economic actors have substantial 
control over the terms and conditions of workers employed by others. A company is 
unlikely to adopt a CSR policy if it lacks the size and market power to encourage 
vendors to comply with that policy. Thus, CSR policies do not demonstrate control over 
labor relations but, rather, should be more properly thought of as eligibility criteria for 
suppliers to provide services and do business. As Microsoft points out in its brief, “such 
oversight and standard-setting is commonplace in a supplier contracting relationship 
and is not the type of control that can support a finding of joint employment.”  

Thus far, unions have had some success in organizing the employees of vendors, such 
as shuttle bus companies that provide services to technology companies. They have 

http://www.chamberlitigation.com/sites/default/files/cases/files/16161616/Microsoft%20Corporation%20and%20HR%20Policy%20Association%20Amicus%20Brief%20--%20Browning-Ferris%20Industries%20v.%20NLRB%20%28D.C.%20Circuit%29_0.pdf
https://www.nlrb.gov/case/19-CA-162985
http://www.managementmemo.com/2015/03/11/teamsters-and-technology-developing-labor-issues-for-technology-industry-employers/
http://www.managementmemo.com/2015/03/15/teamsters-and-technology-ii-labors-silicon-valley-rising-campaign/
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also had limited success organizing workers directly employed by technology 
companies. This presents a strategic challenge for unions as the direct employers of the 
employees they represent are often in commoditized businesses with comparatively low 
margins, unable to offer the pay and benefits provided to technology company 
employees. Unions therefore have a strong financial interest in blurring the distinction 
between customers and employers, in an effort to forge a strategy to force technology 
companies to the bargaining table and extract expensive concessions.  

* * * * 
For additional information about the issues discussed above, please contact the Epstein 
Becker Green attorney who regularly handles your legal matters or any of the authors of 
this Take 5: 

Michelle Capezza 
New York 

212-351-4774 
mcapezza@ebglaw.com 

Ian Carleton Schaefer 
New York 

212-351-4787 
ischaefer@ebglaw.com 

 

Adam S. Forman 
Detroit (Metro) / Chicago 

248-351-6287 / 312-499-1468  
aforman@ebglaw.com  

 
Steven M. Swirsky 

New York 
212-351-4640 

sswirsky@ebglaw.com 
 

Bonnie I. Scott 
Washington, D.C.  

202-861-1869 
bscott@ebglaw.com 

 

Matthew Savage Aibel 
New York  

212-351-4814  
maibel@ebglaw.com 

Daniel J. Green 
New York  

212-351-3752  
djgreen@ebglaw.com 

 

 Nancy L. Gunzenhauser 
New York 

212-351-3758 
ngunzenhauser@ebglaw.com 

 
This document has been provided for informational purposes only and is not intended and should not be 
construed to constitute legal advice. Please consult your attorneys in connection with any fact-specific 
situation under federal law and the applicable state or local laws that may impose additional obligations 
on you and your company.  
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1. Cal/OSHA Proposes Extensive Regulations to Address Workplace Violence in
Health Care Settings—Will Federal OSHA Follow Suit?

By Valerie Butera

The California Division of Occupational Safety and Health, better known as “Cal/OSHA,”
recently proposed sweeping regulations addressing workplace violence in health care
settings. These far-reaching regulations cover health care workers in a broad range of
health care settings, such as outpatient medical offices and clinics, home health care
and home-based hospice, emergency medical services, mobile clinics and dispensing
operations, drug treatment programs, medical outreach services, and other off-site
operations, including retail outlets that provide health care services. Cal/OSHA, known
for developing demanding workplace safety regulations, drafted the proposed
regulations to implement the Healthcare Workplace Violence Prevention Act (SB 1299),
signed by Governor Jerry Brown in 2014. The comment period on the proposed
regulations closed on December 17, 2015, but the final regulations have not yet been
filed with the Secretary of State.

Meanwhile, there has been a flurry of activity by the federal Occupational Safety and
Health Administration (“OSHA”) regarding workplace violence in health care settings. In
the past several months OSHA has published a massive overhaul of its Guidelines for
Preventing Workplace Violence for Health Care and Social Service Workers and added
a page on its website providing more substantial guidance to aid employers and
employees in preventing and responding to workplace violence in health care. The
agency has not gone so far as proposing a regulation applicable to workplace violence
in health care settings. Although OSHA has issued a number of citations to health care
employers with allegedly inadequate workplace violence prevention programs, the
agency has used its catch-all provision, the General Duty Clause, when issuing these
citations.

All health care employers—regardless of location—should pay careful attention to
Cal/OSHA’s proposed regulations as OSHA may refer to them for additional guidance if
the agency promulgates federal regulations regarding workplace violence in health care
settings.

Overview of the Cal/OSHA Regulations

The proposed regulations broadly define workplace violence as “any act of violence or
threat of violence that occurs at the work site” and require employers to “establish,
implement and maintain an effective workplace violence prevention plan (Plan) that is in
effect at all times in every unit, service, and operation.” The Plan contains a demanding
list of requirements, including:

• maintaining sufficient staff (including security personnel) who can keep order in
the facility and respond to workplace violence incidents in a timely manner;

• removing or controlling furnishings and other objects that may be used as
improvised weapons;

https://www.osha.gov/Publications/osha3148.pdf
https://www.osha.gov/Publications/osha3148.pdf
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• installing an alarm system (or other effective means) by which employees can
summon security and other personnel to respond to an actual or potential
workplace violence emergency;

• establishing a response plan for actual or potential workplace violence
emergencies that includes obtaining help from facility security or law enforcement
agencies, as appropriate; and

• configuring facility spaces so that employee access to doors and alarm systems
cannot be impeded.

The proposed regulations mandate that employers provide effective training to all
employees, including temporary employees, working in the facility, unit, service, or
operation. The training must be provided initially to all employees. Employees
performing patient contact activities—and those employees’ supervisors—must be
provided refresher training at least annually.

What Does All This Mean for Health Care Employers?

While these regulations are applicable only to health care employers in California,
health care employers in all states should strongly consider incorporating the concepts
of the proposed Cal/OSHA regulations as well as guidance provided by OSHA for
creating effective workplace violence prevention programs in health care settings. The
generally positive reception to the Cal/OSHA proposed regulations from health care
providers could put pressure on OSHA to develop federal regulations incorporating
similar standards.

Even if OSHA does not implement workplace violence prevention regulations, health
care employers regulated by OSHA will continue to face liability under the General Duty
Clause if their workplace violence prevention programs are deemed inadequate to
ensure employee safety.

2. Relaxed Legal Ransomware: Give Me Back My Files!

By Adam C. Solander, Adam S. Forman, and Nathaniel M. Glasser

If Ron Howard were to remake his 1996 film Ransom today, instead of Mel Gibson
passionately screaming, “Give me back my son!” in response to the kidnapper’s
demands, he very well could have Gibson scream, “Give me back my files!” in response
to a cybercriminal’s demands for ransomware. What is “ransomware”? Assume you are
reading email on your personal computer, tablet, or smartphone and you click on an
attachment from an unfamiliar source. Within seconds, your device is encrypted and
you are locked out of your applications and files. You may have unwittingly fallen victim
to a cybercriminal’s trap. Unless you provide payment in a certain amount of time for the
decryption key to unlock the device, your personal information will be gone forever.

This form of cyber-attack—known colloquially as a “ransomware” attack, in which a
cybercriminal unleashes malware on a company’s computing infrastructure and
blackmails the company for access to its own systems—is on the rise. There are a
number of different versions of this attack, but common forms include Cryptolocker and
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Cyrptowall. A recent report by Intel Corp.’s McAfee Labs predicts that ransomware
attacks in 2016 will only continue to grow in number and sophistication.1

Ransomware’s Impact on the Health Care Industry

Health care organizations, in particular, are susceptible to ransomware attacks because
their employees are public facing and it may be part of their jobs to open emails from
unknown sources. Further, because the health care industry lags behind other regulated
industries in terms cybersecurity, employees may not be trained to spot fraudulent
messages, and their networks may not be configured to stop the infection before it
reaches the company’s file system.

For health care organizations, the stakes are extremely high. A hospital subject to a
ransomware attack could lose access to certain computer systems, preventing it from
exchanging electronic communications regarding the care of its patients. Ultimately, the
hospital might have no choice but to pay tens of thousands of dollars in ransom to
obtain the decryption key and regain access to its systems and administrative functions.
Losing access to its electronic medical record system for even one day, let alone
multiple days, could also harm a hospital’s reputation.

Equally troubling is the prospect that a health care organization subject to a
ransomware attack learns that its patient protected health information (“PHI”) and/or
employee personally identifiable information (“PII”) was accessed by the hackers.
Failure to take adequate steps to protect this information can lead to legal liability.
Health care organizations that handle PHI are required by the Health Insurance
Portability and Accountability Act (“HIPAA”) to adopt administrative, technical, and
physical safeguards to protect the confidentiality of PHI. In addition, various state and
federal laws establish affirmative duties of employers to protect non-HIPAA-covered
sensitive information in a secure manner. Finally, as illustrated by the cyber-attack on
Sony Pictures Entertainment,2 employers may be susceptible to negligence and state
law statutory claims by employees whose PII may be stolen or accessed as part of
these attacks.

In the wake of these high-profile ransomware attacks, health care organizations should
take a series of steps to protect their patients, customers, employees, and corporate
information. As an initial matter, companies should conduct a risk assessment and
penetration test to determine their network’s vulnerabilities and ensure proper network
segmentation is in place to isolate an infection if it occurs. Such review allows
businesses to identify and address their most pressing needs before these
vulnerabilities can be exploited by cybercriminals and to contain the infection when it
does occur.

1
McAfee Labs, 2016 Threat Predictions, available at http://www.mcafee.com/us/resources/reports/rp-

threats-predictions-2016.pdf.
2

Corona v. Sony Pictures Entertainment Inc., C.D. Cal., No. 2:14-cv-9600.
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What Should Your Business Do in the Face of Ransomware?

Because ransomware attacks leave companies unable to access their systems,
businesses should implement comprehensive and routine procedures to back up
important, confidential, and sensitive information. That way, even if ransomware leaves
the systems themselves inoperative for a period of time, such an attack will not
completely cripple a company’s ability to continue doing business and serving its
patients and/or customers.

Simple administrative and physical safeguards also can aid companies in preventing
and limiting the impact of ransomware attacks. Employees should be granted access to
workstations, electronic media, and the network only to the extent necessary to perform
their jobs or as otherwise permitted by law. Further, because ransomware is generally
initiated by an end user, companies should conduct phishing training so that employees
are in a better position to spot fraudulent messages that could contain malware.

In the event of a ransomware or other cyber-attack, companies should contact law
enforcement and appropriate experts in the field to formulate an immediate, but
reasoned, response to the attack. A number of states have enacted legislation
subjecting victims of cyber-attacks to various disclosure requirements, and any victims
should be familiar with their duties under applicable law.

3. Don’t Overlook Labor Relations Issues in Transactions Involving Health Care
Facilities

By Michael F. McGahan and Jonathan K. Hoerner

Before entering into a change-of-ownership transaction, a joint venture, or similar
transactions involving health care facilities, the parties frequently perform thorough due
diligence on health care regulatory matters. Parties to such transactions should also
recognize the importance of a due diligence review of labor relations issues. A thorough
and coordinated review of such issues can help limit the risk of post-transaction labor
surprises that can have significant financial and operational implications for health care
entities—even those currently without any unionized employees.

Looking Beneath the Surface to Anticipate Potential Post-Transaction Labor
Issues in Nonunion Workforces

The time before and during a change of ownership or corporate structure can be a
period of great uncertainty for employees of a health care entity. Employees may worry
not only about whether their compensation, benefits, and work environment will change
but also about whether they will still have a job once the change of ownership is
completed. This period of uncertainty can be ripe for union organizing activities in a
nonunion workforce, or cause interest in an expansion of union representation where
part of a workforce is already represented. There have been reports of employees
organizing shortly after completed transactions involving health care entities. Further,
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the ruling by the National Labor Relations Board (“NLRB”) in Specialty Healthcare3

allowing union organization in “micro units” in health care institutions (other than acute
care hospitals) will make organizing easier for unions.

To begin with, the due diligence effort must address whether there are any ongoing
attempts to organize the workforce, such as NLRB representation proceedings, direct
demands for recognition from unions, or evidence of organizing or card-signing
campaigns. The review should include an overall audit for vulnerabilities to union
organizing efforts, analyze whether the institution is paying competitive wages and
benefits, and examine records of employee complaints about workplace issues. In
addition, the review should confirm proper compliance with the many laws governing
employment (such as wage and hour laws, the Family Medical Leave Act, laws
governing discrimination and harassment, and similar laws on a federal, state and,
increasingly, local level) because poor compliance with those laws could be used by
unions as a basis for organizing activities.

What to Look for When the Workforce Is Already Organized

Where the workforce is represented either in whole or in part by a union, the collective
bargaining agreements (“CBAs”) must be reviewed. The CBAs will disclose not just
current wages and benefits but also scheduled increases in wages and employer
contributions to pension and health care funds. A due diligence review should identify
the expiration date of CBAs, which will trigger a new round of bargaining.

When a CBA indicates that participation in multiemployer pension or health funds is
required, the review should be expanded to include the financial health of the plans and
the benefits provided. In particular, multiemployer pension plans should be critically
examined under the Pension Protection Act and the Multiemployer Pension Reform Act.
Severely underfunded plans will likely have adopted rehabilitation plans that require
hefty increases in employer contributions each year. They also carry the potential for
massive withdrawal liability under the Employee Retirement Income Security Act of
1974 (“ERISA”) if the employer ceases contributions to the fund or the fund suffers a
“mass withdrawal” of employers. Parties also need to examine whether a withdrawal
has already occurred and withdrawal liability incurred, or whether the transaction itself
will trigger withdrawal liability. Several recent federal court decisions have imposed
withdrawal liabilities on successor employers in asset purchase agreements.4

Employee health plans, particularly multiemployer health plans, can have potential
hidden liabilities for an acquiring or partnering health care entity. These plans need to
be carefully evaluated for compliance with the many mandates of the Affordable Care
Act. Past increases in employer contributions or costs should be reviewed as part of
projecting future health coverage costs for the entity.

The CBAs should be reviewed by labor counsel to determine the applicability of any
successorship language that could require the acquiring entity to recognize the union

3
357 NLRB 934 (2011).

4
See, e.g. Resilient Floor Covering Trust Fund v. Michael’s Floor Covering, Inc., Case No. 12-17675 (9th

Cir. Sept. 11, 2015).
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and honor existing CBAs, or purport to require that the union be recognized by, and the
CBA applied to, any new or acquired facilities. It is also important to identify “neutrality”
clauses, which require that the employer not oppose any union organizing efforts in
unrepresented job classes or at other locations owned or operated by the employer.

The interactions and working relationship between the entity and the unions
representing the employees needs to be carefully reviewed. A review of past and
pending unfair labor practice charges, grievances, and arbitration proceedings should
be made to evaluate risk of adverse decisions. Pending grievances and arbitrations
have the potential for new interpretations of existing CBA clauses and practices that
may carry with them increases in operating costs. Further, liability for prior unfair labor
practices can be imposed on successor employers.

Labor relations issues and terms of CBAs can have long-standing effects on future
operations and significant financial implications both in the present and well into the
future. An investment in labor relations diligence before entering into a transaction may
prevent costly workforce surprises after the transaction is completed.

4. DOL Expands Its Reach into the Private Sector by Broadening the Definition of
“Joint Employment”

By Nathaniel M. Glasser and Jamie F. Friedman

Health care employers should be cognizant of regulators’ continuing focus on joint
employment issues, from the increasingly common scenario in which businesses rely on
staffing agencies to supplement their workforce, to situations in which businesses use a
common pool of workers. Late last year, we highlighted the NLRB’s new test for
establishing joint-employer status under the National Labor Relations Act (“NLRA”),
which affects staffing arrangements and third-party service contracts commonly used in
the health care industry by broadening the test for joint employment. On January 20,
2016, the DOL’s Wage and Hour Division issued its Administrator’s Interpretation No.
2016-1 (“AI”), which warns that the DOL will closely monitor employers’ compliance with
the Fair Labor Standards Act (“FLSA”) and Seasonal Agricultural Worker Protection Act
(“MSPA”).

The DOL identifies two types of joint employment: horizontal joint employment and
vertical joint employment, both of which are common arrangements within the health
care industry. Horizontal joint employment occurs when a worker has employment
relationships with two entities that are sufficiently affiliated such that they jointly employ
the worker. Vertical joint employment exists when an employee of one company is, with
respect to the work for that company, also economically dependent on another
company.

The AI’s Impact on the Health Care Industry

Health care employers have long known that they might be considered joint employers
with their temporary workers provided by health care staffing agencies. Over 15 years
ago, the Equal Employment Opportunity Commission (“EEOC”) advised health care
providers that, for purposes of liability under the Americans with Disabilities Act, they

http://www.ebglaw.com/news/five-recent-developments-in-labor-and-employment-law-that-health-care-employers-need-to-know/#_para5
http://www.eeoc.gov/policy/docs/guidance-contingent.html
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may be considered a joint employer of temporary nurses or other workers hired through
a staffing firm.

In 2008, the U.S. Court of Appeals for the Second Circuit incorporated this concept of
joint employment into the wage and hour sphere. In Barfield v. N.Y. City Health &
Hosps. Corp., health care employers were put on notice that they could be considered
joint employers when using staffing agencies to provide workers who are economically
dependent on the hospital.5

The employment relationship at issue in Barfield is cited by the AI as an example of
vertical joint employment, which is exemplified by the use of staffing agencies and other
third parties to supplement a company’s workforce. Vertical employment focuses on
whether the worker, who is placed at a company or hospital by a staffing agency with
which the company or hospital has contracted for services, can be considered an
employee of both the staffing agency and the company or hospital. Health care
employers using contracted workforces must ensure that these workers are properly
classified according to the economic reality of their position within the company or risk
the negative consequences of a DOL audit.

Employers in the health care industry must also consider the classification of a worker
who provides services for more than one company where the companies are sufficiently
related so as to be considered a joint employer. To highlight this scenario—known as
“horizontal joint employment”—the AI provides the example of a nurse who works for
two hospitals that are considered joint employers. In that situation, both hospitals are
jointly and severally liable for compliance with the FLSA, including paying overtime
compensation for all hours worked over 40 during the workweek, even if the nurse
works fewer than 40 hours per week for each hospital separately.

The DOL unambiguously interprets the test for joint employment under the FLSA more
broadly than the test under the NLRA and other labor statutes. The DOL’s position on
joint employment, however, likely will have consequences that extend beyond the
FLSA.6

The AI further makes clear that the DOL will analyze potential joint employment under
both the vertical and horizontal axes; in so doing, joint employment will be easier to find.
The AI explicitly cautions that its new approach to joint employment will allow it to collect
back wages from a larger “deep pocket” entity, which will now be considered the joint
employer with a smaller entity.

How Should Health Care Employers Respond to the AI?

Employers should take preventative measures to stay ahead of the DOL. Employers
utilizing contracted workforces should make sure to have in place written agreements
that address the DOL’s definition of “joint employment” and, where possible, contain
provisions that define a true independent contractor relationship.

5
Barfield v. N.Y. City Health & Hosps. Corp., 537 F.3d 132, 143-49 (2d Cir. 2008).

6
For a discussion of the impact of this AI on H-1B dependent employers, please see our colleague Jang

Im’s recent article, “Steps for Avoiding Unexpected Joint Employment Liability,” Law360 (Feb. 16, 2016).
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Employers—especially those in the process of joining or merging with a network, or who
are entering a business relationship with a substantially smaller entity—also are advised
to conduct an audit to ensure compliance with the broadened definition of “joint
employment.” As joint employers are joint and severally liable for compliance with the
FLSA (and subject to a longer statute of limitations period when the misclassification is
“willful”), it is imperative that health care companies properly classify employees and
properly document independent contractors.

5. The Home Health Care Industry Faces an Escalating Number of Criminal
Background Check Laws and Requirements

By Denise Merna Dadika

Home health care is one of the fastest growing industries in the United States. As the
population continues to age, the demand for home health care is expected to increase
dramatically. One of the several challenges facing the home health care industry is
selecting qualified and trustworthy individuals to provide unsupervised patient care to a
vulnerable population. Conducting criminal background checks on prospective
employees is one practice that employers in the home health care industry should
implement to select a qualified and trustworthy workforce, but conducting background
checks presents its own challenges, given the number of federal, state, and local laws,
as well EEOC guidance, that employers must comply with when conducting background
checks.

State Requirements

There are no federal laws or regulations that require home health agencies (“HHAs”) to
conduct criminal background checks or disqualify applicants from employment based on
the results.7 There are, however, 41 states that require HHAs to conduct criminal
background checks. The requirements in those 41 states vary widely, including when
the background check must be completed, what sources of information must be
checked, which positions require background checks, and which convictions, if any,
result in disqualification from employment.

In addition, the Affordable Care Act established the framework for a Nationwide
Background Check Program, which provides grants to states to implement statewide
background checks on all prospective direct patient access employees of long-term
care facilities and providers, including HHAs. CMS has awarded more than $50 million

7
The Office of Inspector General (“OIG”) has authority to exclude individuals and heath care entities from

federally funded health care programs based on conviction of certain crimes. Excluded individuals are
posted to the OIG’s List of Excluded Individuals and Entities. Health care entities are required to regularly
check the list to avoid hiring excluded individuals or billing for services rendered by excluded individuals
but are not required to independently conduct background checks.
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to 26 states to design comprehensive background check programs for direct patient
access employees.8

EEOC Guidance

In addition, HHAs should be mindful of the EEOC’s position on the use of criminal
history in hiring decisions. Over the past few years, the EEOC has taken an aggressive
stance on employers’ use of criminal background checks because the agency believes
that such background checks disproportionately affect minorities. In 2012, the agency
issued updated guidance cautioning employers that hiring decisions based on criminal
history should be job-related and consistent with business necessity. The guidance
directs employers to conduct individualized assessments for applicants excluded by a
criminal background check by considering the following factors: the nature and gravity
of the offense or conduct; the time that has passed since the offense, conduct, and/or
completion of the sentence; and the nature of the job held or sought.

Since issuing its guidance, the EEOC has filed numerous disparate impact
discrimination lawsuits challenging criminal background check policies and practices.
While the EEOC has suffered a number of defeats, it recently entered into a $1.6 million
settlement with BMW9 concerning the company’s background check practices. Given
the EEOC’s recent success, it likely will continue to challenge employers’ use of criminal
background checks that it believes has a disparate impact on minority groups.

Thus, HHAs should proceed with caution when making ultimate employment decisions
based on the results of criminal background checks. For those criminal convictions that
do not result in automatic disqualification from employment per applicable state laws,
HHAs should consider conducting an individualized assessment prior to excluding an
applicant based on criminal history. HHAs should also consider carefully limiting the
circumstances in which an applicant may be automatically excluded from employment
based on certain convictions in light of EEOC's guidance.

“Ban the Box” Legislation

HHAs also must be aware of the number of states, counties, and cities that have
passed ban-the-box legislation limiting the use of criminal records in hiring. There are
currently seven states (Hawaii, Illinois, Massachusetts, Minnesota, New Jersey,
Oregon, and Rhode Island) and more than 100 counties and cities (including Baltimore,
New York City, Newark, Philadelphia, San Francisco, Seattle, and Washington, DC) that
have enacted legislation covering private employers. Generally, ban-the-box legislation
restricts the timing of when an employer may inquire about an applicant’s criminal
history (e.g., after the first interview or after a conditional offer has been made), but
some of the laws (e.g., in New York City and Philadelphia) require employers to

8
See Centers for Medicare & Medicaid Services, CMS National Background Check Program,

https://www.cms.gov/Medicare/Provider-Enrollment-and-
Certification/SurveyCertificationGenInfo/BackgroundCheck.html.

9
EEOC v. BMW Manufacturing Co., LLC, D.S.C., No. 7:13-cv-1583.
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consider a list of factors before disqualifying an applicant based on criminal history.
HHAs should determine whether they are subject to ban-the-box legislation, as certain
laws specifically exclude HHAs from coverage (e.g., Washington, DC’s law does not
apply to employers that provide “direct care to minors or vulnerable adults”), and comply
with the applicable timing limitations, as well as any other requirements, when
conducting criminal background checks.

Fair Credit Reporting Act

Although no federal laws require HHAs to conduct criminal background checks, if an
employer uses a third party to prepare its background reports, it must comply with the
federal Fair Credit Reporting Act (“FCRA”), as well as any state background check laws.
FCRA imposes a number of procedural requirements in connection with the background
check process. Within the last two years, the number of FCRA class actions has
skyrocketed. These litigations focus on the employers’ compliance with disclosure
requirements; specifically, whether employers have violated FCRA’s standalone
disclosure requirement by including the disclosure in the job application10 or by
incorporating at-will or EEO language in the disclosure document.11 In addition, class
actions also have questioned the adverse action requirements, which require the
employer to follow a two-step process of sending a pre-adverse action letter followed by
an adverse action letter if it intends to take an “adverse action.”12

The recent class actions demonstrate that compliance with FCRA is critical when HHAs
make their hiring decisions. Given the hyper-technical FCRA requirements, HHAs
should consider arranging for a privileged review of background check forms, notices,
disclosures, and templates.

Carefully navigating the various federal, state, and local laws, as well as the EEOC’s
guidance, when conducting background checks may prove challenging for HHAs, but it
is a critical step in hiring a qualified workforce in this industry.

****

10
Ford v. CEC Entertainment, Inc., N.D. Cal., No. 14-cv-01420; Camacho v. ESA Management LLC, S.D.

Cal., No. 14-cv-01089; Castro v. Michael Stores, N.D. Tex., No. 15-cv-00276.
11

Mack v. Panera, S.D. Fla., No. 14-cv-61672.
12

Jones v. Halstead Mgmt. Co., LLC, S.D.N.Y., No. 14-cv-03125; Ramos v. Genesis Healthcare, LLC,
E.D.Pa., No. 15-cv-00052.
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For additional information about the issues discussed above, please contact the Epstein
Becker Green attorney who regularly handles your legal matters or any of the authors of
this Take 5:

Nathaniel M. Glasser
Washington, DC
202-861-1863

nglasser@ebglaw.com

Adam C. Solander
Washington, DC

202/861-1884
asolander@ebglaw.com

Adam S. Forman
Chicago

312-499-1468
aforman@ebglaw.com

Valerie Butera
Washington, DC
202-861-5325

vbutera@ebglaw.com

Michael F. McGahan
New York

212-351-3768
mmcgahan@ebglaw.com

Denise Merna Dadika
Newark

973-639-8294
ddadika@ebglaw.com

Jonathan K. Hoerner
Washington, DC
202-861-1826

jhoerner@ebglaw.com

Jamie F. Friedman
New York

212-351-3744
jfriedman@ebglaw.com

This document has been provided for informational purposes only and is not intended and should not be construed to
constitute legal advice. Please consult your attorneys in connection with any fact-specific situation under federal law and the
applicable state or local laws that may impose additional obligations on you and your company.
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Posted on July 12th, 2016 by Adam C. Abrahms and Steven M. Swirsky

NLRB Drops Other Shoe on Temporary/Contract
Employee Relationships: Ruling Will Require
Bargaining In Combined Units Including Employees of
Multiple Employers – Greatly Multiplies Impact of BFI
Expanded Joint Employer Test

The National Labor Relations Board (“NLRB” or “Board”) announced in its 3-1 decision in Miller &
Anderson, 364 NLRB #39 (2016) that it will now conduct representation elections and require collective
bargaining in single combined units composed of what it refers to as “solely employed employees” and
“jointly employed employees,” meaning that two separate employers will be required to join together to
bargain over such employees’ terms and conditions of employment.” To understand the significance of
Miller & Anderson, one must consider the Board’s August 2015 decision in Browning Ferris Industries
(“BFI”), in which the Board adopted a new and far more relaxed standard for holding two entities to be joint
employers.

As the Board explained in its press release trumpeting the Miller & Anderson decision, it will now hold
elections and require bargaining in “petitioned-for units combining solely and jointly employed workers of a
single user employer,” in those cases in which a union asks for such a mixed employer unit so long as the
Board finds the jointly and solely employed workers “share a community of interest,” under the Board’s
“traditional community of interest factors for determining unit appropriateness.”

Oakwood Care Center Overruled – Employers’ Consent No Longer Required

Board has overturned its 2004 decision in Oakwood Care Center, 343 NLRB 659 and held that when a
union petitions for a representation election in a unit that includes both “solely employed” and jointly
employed employees of a single “user employer” the Board will no longer require the consent of the
employer or employers before directing such an election and certifying a union to represent such a unit.
What this means essentially is that unions alone will now have the right to decide when and where they will
require such mixed units.

Like it did in BFI, the Board again justified overruling precedent in part based on “changes in the American
economy,” finding “Oakwood imposes additional requirement that are disconnected from the reality of
today’s workforce and are not compelled by the Act.”

“User Employers” and “Supplier Employers” Will Be Required to Bargain Together

In BFI, the Board held that a business will be held to be a joint employer of another employer’s employees
where it has the ability to impact the terms and conditions of the other employer’s employees even if it never
exercises that right. Under the new standard enunciated by the Board majority in that case, “[t]he Board may
find that two or more entities are joint employers of a single work force if they are both employers within the
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meaning of the common law, and if they share or codetermine those matters governing the essential terms
and conditions of employment.”

Now, under Miller & Anderson, such a user employer will be required to bargain over the terms and
conditions of a supplier employer’s employees as to whom the Board finds it to be a joint employer.
Additionally, the supplier employer will also have to bargain over the jointly employed employees’ terms
and conditions. In overruling precedent and imposing a new combined unit bargaining obligation, the Board
reasoned that requiring consent of both employers for a combined unit of jointly and non-jointly employed
employees did not afford employees “the fullest freedom” to “self-organization.” However, as Member
Miscimarra’s dissent points out, the Board majority attempts to explain away the specific language of
Section 9(b) of the NLRA and applicable legislative history limiting the broadest units the Board can impose
to “employer units” as opposed to multi-employer units.

The potential for confusion and uncertainty is enormous. In an attempt to minimize these concerns, the
Board majority stated that the so-called user employer’s bargaining obligations will be limited to those of
such workers’ terms and conditions that it possesses “the authority to control.”

What Does All of This Mean?

As we pointed out, the Board’s decision in Miller & Anderson, which has been anticipated for more than one
year, is another critical link in the current Board’s efforts to make it easier for unions to successfully
organize and obtain bargaining rights. It should be seen as the next step in the progression that began with
the Board’s change in its representation election rules that were designed for quicker elections and
representation proceedings in which employers lost their right to litigate critical unit and supervisory status
issues before an election is directed, and to appeal of a Regional Director’s decision and direction of election
before an election is conducted, and the time they have traditionally had to communicate with employees
before they vote in an election.

When employers voiced their concern that the new election rules would mean that they would in many
instances not have any meaningful opportunity to present counterarguments to a union’s promises before a
vote took place, the Board and other advocates for the expedited rules countered that this was an empty
argument and that employers were almost always aware of union activity long before a petition was filed.
That argument now looks particularly empty given Miller & Anderson’s dictates allowing petitions for user
and supplier employers’ employees in the same unit, where at least one of the two joint employers will likely
be totally aware of what is occurring among a group of another employer’s employees.

Similarly, while the Board suggests that the supplier and user employer will only have an obligation to
bargain over those terms and conditions they possess the authority to control, the fact is that this is an
invitation to extensive litigation and disagreement over which entity has the “authority” to control which
terms and conditions.

What Should Employers Do Now?

At a minimum, a detailed risk assessment of an employer’s workforce and its reliance upon its own
employees and temporaries, leased and contract labor employed and controlled, in whole or in part, by so-
called supplier employers is in order. “User” employers should determine the goals and risks associated with
a relationship and determine whether it is possible and/or desirable to avoid a joint employer relationship or
embrace it but attempt to control liability. Both “supplier” and “user” employers should look for contractual
provisions regarding defining the relationship, including who controls and does not control certain aspects,
indemnification provisions, provisions related to responses and responsibilities related to union organizing
and collective bargaining and similar concerns. Experienced labor counsel should be consulted to assist in
these issues.
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