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TCPA Implications for HIPAA-Regulated Communications

PATRICIA M. WAGNER

O n July 10, 2015, the Federal Communications
Commission (‘‘FCC’’) issued a Declaratory Ruling
and Order (‘‘Declaratory Ruling’’)1 in response to

21 separate requests2 seeking clarification or other ac-
tion relating to Telephone Consumer Protection Act
(TCPA) requirements. The Declaratory Ruling has im-
plications for any entity that utilizes wireless phone
numbers for contacting consumers; those most relevant
to health-care companies are described below.

Background
Congress enacted the TCPA in 1991. The TCPA and

its implementing regulations provide the guidelines un-
der which telemarketing calls can and cannot be placed
to residential and wireless telephone numbers.3 The
fact that residential and wireless telephone numbers
are treated differently under the TCPA, requires health-

care providers, health insurers and other organizations
to understand the different limitations for each, but also
to have knowledge of whether the telephone number of
the consumer is a residential or a wireless telephone
number. Given the shift of many consumers away from
residential phone lines, the TCPA and the Declaratory
Ruling have a significant impact.

For residential lines, the TCPA and its regulations
provide that no entity may ‘‘[i]nitiate any telephone call
to any residential line using an artificial or prerecorded
voice to deliver a message,’’ unless the entity making
the call has the prior express written consent of the
called party.4 The regulations then exempt from this
prior express written consent requirement those calls
made: i) for emergency purposes; ii) not for a commer-
cial purpose; iii) made for a commercial purpose but
that would not be telemarketing (with no advertise-
ment); iv) by or on behalf of a tax-exempt non-profit or-
ganization; or v) to deliver a ‘‘health care’’ message by
or on behalf of a covered entity or a business associate.5

The rules for wireless numbers are more restrictive,
providing that no entity may initiate a call, using an au-
tomatic telephone dialing system or an artificial or pre-
recorded voice, to a ‘‘telephone number assigned to a
paging service, cellular telephone service, specialized
mobile radio service, or other radio common carrier
service, or any service for which the called party is
charged for the call.’’ Further, the regulations prohibit
making (or causing to be made) any telephone call us-
ing an automatic dialing system or an artificial or prere-
corded voice, that includes an advertisement or that
would be considered telemarketing. If the call to the
wireless number includes an advertisement or is con-
sidered telemarketing, the express consent must be in
writing (otherwise, the express consent may be oral or
written).6

Because the meaning and interpretation of the TCPA
statute and regulations are in some cases ambiguous, in
response to petitions, the FCC issues orders (such as
the most recent Declaratory Ruling) to clarify the intent
and scope of the TCPA. In the most recent Declaratory
Ruling, the FCC responded to petitions seeking clarifi-
cation on multiple issues, this article discusses only a

1 In the Matter of Rules and Regulations Implementing the
Telephone Consumer Protection Act of 1991, Declaratory Rul-
ing and Order, FCC 15-72, CG Docket No. 02-278, WC Docket
No. 07-135, (rel. July 10, 2015), available at http://
transition.fcc.gov/Daily_Releases/Daily_Business/2015/db0710/
FCC-15-72A1.pdf.

2 Various organizations filed a total of 19 petitions with the
FCC.

3 47 U.S.C. § 227; 47 C.F.R. § § 64.1200-64.1202.

4 47 C.F.R. § 64.1200(a)(3).
5 47 C.F.R. § 64.1200(a)(1). The regulations also prohibit

making such a call to an emergency telephone line (such as
911) and to a patient room of a hospital or other health-care
facility. Id.

6 47 C.F.R. § 64.1200(a)(2).
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few of the issues addressed—those that may be most
relevant to health-care organizations.

Text Messages Are Subject to the TCPA
In the Declaratory Ruling, the FCC affirmed that the

TCPA applies to text messages as well as phone calls.
In so doing, the FCC firmly rejected a suggestion that,
in some cases, text messaging is more similar to email
or instant messaging than it is to a phone call. Further,
the FCC held that the TCPA would apply to internet to
phone text messages as well. In so doing, the FCC noted
that ‘‘from the recipient’s perspective, Internet-to-
phone text messaging is functionally equivalent to
phone-to-phone text messaging’’ and that the ‘‘potential
harm is identical to consumers.’’7 Similarly, the FCC re-
jected the argument that the Controlling the Assault of
Non-Solicited Pornography And Marketing Act of 2003
(CAN-SPAM Act) supplanted the TCPA with regard to
these messages, stating that ‘‘[n]either the [CAN-SPAM
Act] nor legislative history, however, supports the con-
tention that Congress intended the CAN-SPAM Act to
be the only regulation to apply to all unsolicited mes-
sages.’’8 Thus, the FCC held that the TCPA applies to
any form of text message received by a wireless num-
ber.

Liability Can Attach to Calls Made to
Reassigned Numbers After the First Call

The Declaratory Ruling provides clarification related
to the calling of reassigned wireless numbers. Several
entities requested that liability not attach to organiza-
tions calling the number provided by the consumer
when it turns out that the number had been reas-
signed.9 One organization requested a one-year grace
period before liability would attach for such calls. The
FCC disagreed, reiterating that the TCPA requires the
consent of the current subscriber, not of the intended
recipient of the call. The FCC did not find persuasive
the argument that, because there is no public directory
of wireless numbers, organizations will inevitably call a
wireless number that has been reassigned.

Nevertheless, the FCC did provide that liability
should not attach for the first call to a reassigned num-
ber, but the caller would be liable for any calls made to
that number thereafter. In so holding, the FCC sug-
gested that after the first call, the caller should be aware
that the number has been reassigned. Further the De-
claratory Ruling held that the caller bears the ‘‘burden
of demonstrating: (1) that he had a reasonable basis to
believe he had consent to make the call, and (2) that he
did not have actual or constructive knowledge of the re-
assignment prior to or at the time of this one-additional-
call window . . . .’’10

Notably, the FCC saw no reason to exempt health-
care calls from this requirement. The Declaratory Rul-
ing also noted that nothing in the ‘‘TCPA prevents call-
ers from manually dialing,’’ suggesting that callers
could make a single manual call to confirm the consum-
er’s identity, or email consumers to confirm the phone

number. However, the Declaratory Ruling did reference
a database that purports to include 80% of all wireless
and ‘‘hard-to-find’’ phone numbers and to update its in-
formation every fifteen minutes.11 In addition, the De-
claratory Ruling suggests a number of other potential
steps to assist organizations in accurately capturing
current telephone numbers for consumers including,
among other options, implementing an opt-out process
for the misdialed consumer or periodically sending an
email to the consumer to request an update to contact
information.12 Finally, the FCC notes that in so holding,
it is not suggesting that callers will know from a single
call whether a number has been reassigned, rather ‘‘we
are simply determining which party—the caller or the
called party—bears the risk in situations where robo-
calls are placed to reassigned wireless numbers and the
called party has not given his or her prior express con-
sent.’’13

Limited Exception for Health-Care Calls
In response to a petition filed by the American Asso-

ciation of Healthcare Administrative Management
(‘‘AAHAM’’), the Declaratory Ruling offers specific
guidance on calls made by health-care providers.

Prior Express Consent
First, the FCC clarified that ‘‘the provision of a phone

number to a health care provider constitutes prior ex-
press consent for healthcare calls subject to [the Health
Insurance Portability and Accountability Act (‘HIPAA’)]
by a HIPAA-covered entity and business associates act-
ing on its behalf . . . .’’14 However, the FCC emphasized
that prior express consent based on the provision of a
phone number would only apply to those calls made
‘‘within the scope of the consent given and absent instruc-
tions to the contrary.’’15 The FCC also commented that,
while the HIPAA Privacy Rule did not define ‘‘health
care messages,’’ the HIPAA Privacy Rule does define
‘‘health care.’’ Thus, the FCC emphasized that the ex-
emption applied only to health-care messages, not all
messages by a provider. The HIPAA Privacy Rule de-
fines ‘‘health care’’ as:

care, services, or supplies related to the health of an
individual. Health care includes, but is not limited to,
the following: (1) Preventive, diagnostic, therapeutic,
rehabilitative, maintenance, or palliative care and
counseling, service, assessment, or procedure with
respect to the physical or mental condition, or func-
tional status of an individual or that affects the struc-
ture or function of the body; and (2) Sale or dispens-
ing of a drug, device, equipment, or other item in ac-
cordance with a prescription.16

As an example, the FCC noted that insurance-
coverage calls (such as calls related to coverage and eli-

7 Declaratory Ruling at ¶ 115
8 Declaratory Ruling at ¶ 120.
9 Id. at ¶¶ 85-97
10 Id.at ¶ 85.

11 Id. at ¶ 86, n.301.
12 Id. at ¶ 86. The FCC also noted that most telephone pro-

viders do not recycle numbers for at least thirty days, and dur-
ing that window (when a number has been disconnected and
before it has been reassigned), autodialers ‘‘are equipped to re-
cord ‘triple-tone’ signals that identify that the number has been
disconnected.’’ Id. at ¶ 86, n. 303.

13 Id.at ¶ 90, n.312.
14 Id.at ¶ 141.
15 Id. (emphasis added).
16 45 C.F.R. § 164.501.
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gibility) ‘‘are not necessarily among the topics in
HIPAA’s definition of health care.’’17 In other words,
the Declaratory Ruling takes a more restrictive view of
what communications can occur with individuals (using
automated dialing systems within the reach of the
TCPA) than does the HIPAA Privacy Rule.

Further, the Declaratory Ruling provides that ‘‘within
the scope of the consent given’’ means that:

the call must be closely related to the purpose for
which the telephone number was originally pro-
vided. For example, if a patient provided his phone
number upon admission to a hospital for scheduled
surgery, then calls pertaining to that surgery or
follow-up procedures for that surgery would be
closely related to the purpose for which the tele-
phone number was originally provided.18

As a result, health-care providers must evaluate the
calls to ensure that they meet the two prongs: 1) the call
must be within the HIPAA Privacy Rule’s definition of
‘‘health care’’; and 2) the call must be within the
‘‘scope’’ of the prior express consent. Each of these de-
terminations may be more challenging for those operat-
ing in health-care systems that support a patient
through the continuum of care.

Express Consent During Period of Incapacity
Second, the FCC clarified that if a person is incapaci-

tated, a third-party intermediary could provide the prior
express consent for health-care calls, but only for the
period of incapacity. In granting this exception, the FCC
referenced an example of a doctor’s office providing a
patient’s telephone number to a pharmacy when the pa-
tient is too ill to provide the number.

Exemption for Non-Telemarketing Health-Care Calls
Third, the FCC responded to AAHAM’s request that

non-telemarketing health-care calls be exempted from
the TCPA’s ‘‘prior express consent’’ requirement, when
those calls would not be charged to the called party.
The FCC granted this exemption on a limited basis.
Specifically, the exemption would apply to calls that are
exigent and made for a health-care treatment purpose.
The FCC further defined such purposes as ‘‘appoint-
ment and exam confirmations and reminders, wellness
checkups, hospital pre-registration instructions, pre-
operative notifications, and home healthcare instruc-
tions.’’19 The FCC stated that the exemption would ap-
ply to calls subject to HIPAA but would exclude calls
that include ‘‘telemarketing, solicitation, or advertising
content, or which include accounting, billing, debt-
collection, or other financial content.’’20 While this ex-
emption allows providers to make calls outside the
scope of the consent given, there are still significant
limitations that need to be in place to meet the exemp-
tion. According to the Declaratory Ruling, to meet the
exemption, calls must satisfy the following seven condi-
tions:

1) voice calls and text messages must be sent, if at
all, only to the wireless telephone number pro-
vided by the patient;

2) voice calls and text messages must state the name
and contact information of the health-care pro-

vider (for voice calls, these disclosures would need
to be made at the beginning of the call);

3) voice calls and text messages are strictly limited to
the purposes [when there is exigency and the call
has a health-care treatment purpose]; must not in-
clude any telemarketing, solicitation, or advertis-
ing; may not include accounting, billing, debt-
collection, or other financial content; and must
comply with HIPAA privacy rules;

4) voice calls and text messages must be concise,
generally one minute or less in length for voice
calls and 160 characters or less in length for text
messages;

5) a health-care provider may initiate only one mes-
sage (whether by voice call or text message) per
day, up to a maximum of three voice calls or text
messages combined per week from a specific
health-care provider;

6) a health-care provider must offer recipients within
each message an easy means to opt out of future
such messages, voice calls that could be answered
by a live person must include an automated, inter-
active voice- and/or key press-activated opt-out
mechanism that enables the call recipient to make
an opt-out request prior to terminating the call,
voice calls that could be answered by an answer-
ing machine or voice mail service must include a
toll-free number that the consumer can call to opt
out of future health-care calls, text messages must
inform recipients of the ability to opt out by reply-
ing ‘‘STOP,’’ which will be the exclusive means by
which consumers may opt out of such messages;
and,

7) a health-care provider must honor the opt-out re-
quests immediately.21

In addition to meeting all of the above requirements,
the consumer must not be charged for the text messages,
i.e., the consumer cannot be charged for receiving the
text, and the text cannot count against any plan limits.

Conclusion
The July Declaratory Ruling by the FCC makes it

clear that health-care organizations (insurers and
health-care providers) cannot assume that a communi-
cation allowed by the HIPAA Privacy Rule would meet
the requirements of the TCPA (even if the call were one
related to ‘‘health care’’ of the individual). Once an or-
ganization has determined that a call would be accept-
able under the HIPAA Privacy Rule, it needs to make a
separate determination under the TCPA. Health-care
organizations need to identify calls that are being made
and texts that are being sent using an automatic tele-
phone dialing system or an artificial or prerecorded
voice (even if such calls are being made by a vendor),
assess whether the call is to a residential or wireless
number, and determine whether any required consent
has been obtained and whether the call being made (or
text being sent) is encompassed within that consent. Al-
ternatively, the organization can evaluate whether the
call being made (or text being sent) meets the exemp-17 Declaratory Ruling at ¶ 141 n. 473.

18 Id. at ¶ 141, n.474.
19 Declaratory Ruling at ¶ 146.
20 Id. 21 Id. at ¶ 147.
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tion outlined above. Given the emphasis on patient and
health plan member engagement in care and the prolif-
eration in the use of wireless phones, health-care orga-

nizations will need to be vigilant in the continued evalu-
ation of these processes.
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