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Here at Westminster, our aim as a company is to 
provide plan sponsors with the ability to better 
navigate the demanding and changing ERISA 
regulatory landscape.  We, as professionals but also 
as individuals, are well aware that the constantly 
changing regulatory environment around qualified 
plans is difficult to keep up with – which is why 
this quarter’s issue of Confero focuses on just that – 
painting the full picture of modern day compliance 
and regulations surrounding qualified plans. 

The cover story in this issue is Marcia Wagner’s 
explanation of the new fiduciary rules proposed by 
the Department of Labor.  Ms. Wagner is extremely 
qualified to comment on the new laws, and her clarification makes the confusing DOL statements easier to digest and 
understand.  Wagner also writes about the IRS’s amendments to Employee Plans Compliance Resolution System (EPCRS) 
in our recurring quarterly section “Res Ipsa Loquitor” – a Latin phrase meaning “the thing speaks for itself,” and always 
including a discussion of the current legal/regulatory landscape.

Another compliance issue that is tackled in this issue of Confero is the responsibility  to protect participant data. Michelle 
Capezza speaks to this topic in her contribution, “Participant Data and Fiduciary Responsibility in the Information/
Innovation Age,” which helps us to remember the extreme importance of correctly handling participant data, especially 
in a world that is growing increasingly digital where personal information must be guarded carefully in its digital state.

Other articles in this issue include Alan Hahn’s article, entitled “Achieving 20/20 Fiduciary Vision,” and a CFO Research 
report. Hahn’s article addresses the steps a committee member should take if he or she wants to get a sense of the broader 
field of employee benefits. In the report prepared by CFO Research in collaboration with Prudential Financial Inc., we 
see that over 75% of finance executives agree that employee satisfaction with benefits is important for their companies’ 
success and is critical to attracting and retaining employees – and this article focuses on ways to enhance benefits while 
still managing financial risk. 

We hope that this issue of Confero finds you pleasantly enjoying the summer months, and that the content which lies 
inside gives you a broader and clearer perspective on the issues surrounding compliance and regulations as they relate to 
qualified plans. 

Sean d. patton     thomas F. zamiara 
Partner       Partner 

welcoMe to the suMMeR 2015 issue oF conFeRo. 
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An employee of Dave & Buster’s Inc. has filed a 
lawsuit claiming the company violated the ERISA 
Section 51- interference of benefits provisions when 
it reduced full-time employees’ hours following 
passage of the Patient Protection and Affordable 
Care Act to avoid paying insurance premiums. In a 
statement from HR the company said, “Like many 
companies, D&B is in the process of adapting to 
upcoming changes associated with the health care 
reform.” The lawsuit asks the court to reinstate 
employees to their full-time positions and restore 
their rights as participant in Dave 
& Buster’s health plan. It also 
asks for an award to plaintiffs 
to make them whole for the 
loss of wages and benefits, 
with interest, from the date 
of reduction in their hours 
which some records are showing 
started in 2013. – Plan Sponsor

Longevity is well outpacing savings 
around the globe. Many countries have 
embraced the need to make adjustments 
and sometimes major changes to benefit 
their countries in the long run. Countries 
like Denmark, Australia, and Northern 
Europe are already taking a stab at finding 
a solution to retirement unpreparedness. 
A common theme is raising the retirement 
age. Denmark in particular has taken this step 
but has a more fluid approach, linking age and 
eligibility to life expectancy. Mercer’s retirement index ranked the U.S. No. 13, and 
makes specific recommendations including “raise the minimum pension, reduce 
pre-retirement leakage of funds from the system before retirement; and introduce a 
requirement that part of the benefit must be taken as an income stream.” – Cerulli Edge 
Series: International Institutional Edition

B y  R o l a n d  s a l m i

deflecting the global 
wave of retirement unreadiness

Yet only 50% of employers offer one. Nearly 80% of employees view benefits 
such as a retirement plans as being a key consideration when accepting a new 
position, the ADP Research Institute found. However, only 50% of companies 
provide a retirement option. While some employers are concerned about 
cost and disinterest among management and employees alike, the size of the 
company itself may be another reason it does not offer a retirement savings 
vehicle, according to ADP. In terms of industry, the percentage of employers 
vary widely with Manufacturing (67.1%), Information (63.0%), Professional 
and Business Services (55.9%); financial activities (52.4%); Education and 
Health Services (51.5%); and Transportation and Utilities (49.7%). Another 
major factor is the amount of employees; 5,000+ employees (98.4%), 
1,000 to 4,999 employees (96.0%), 500 to 999 employees (93.3%), 50 to 
499 workers (85.3%), 20-49 employees (60.3%), and one to 19 employees 
(33.0%). The data represents 10 million employees at 161,000 companies, 
all between the ages of 20 and 69 and earning at least $20,000 annually.   
– ADP Research Institute

i want a retirement Plan 

The 2015 edition of Vanguard’s “How America Saves” study found plan 
sponsors and advisers are focused on plan fees and bringing meaningful 
savings to the participants they serve. The study shows more plan sponsors 
have incorporated a wider range of low-cost index funds into their plans. When 
factoring in index-based Target-date funds, 82% of participants serviced by 
Vanguard held some form of equity index investments. Vanguard also stated 
that about half of participants in Vanguard-administered defined contribution 
plans are saving 10% or more. The study found that in plans with automatic 
enrollment, more than 60% enroll at default rates of 3% or less, showing 
significant ground yet to cover. Vanguard says this data clearly shows that 
they can boost participation rates with auto-enrollment, but it can lead to lower 
contribution rates when default deferral rates are set too low. - Vanguard

Fees remain a top topic employer sued for reducing 
employee hours after aCa 
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July 4.
independence Day

July 9.
american society of Pension Professionals & 
Actuaries (ASPPA) Regional Conference • Boston, MA  
—BenefitsLink.com

July 14.
AIF Designation Training  •  Denver, CO
—fi360.com 

July 28.
AIF Designation Training  •  Philadelphia, PA
—fi360.com

July 28-29. 
Voluntary Fiduciary Correction Program Workshop 
• Sponsored by the Employee Benefits Security 
Administration (EBSA) and the U.S. Department of 
Labor • San Francisco, CA – DOL.gov

august 7-8.
american society of Pension Professionals & 
Actuaries (ACOPA) Actuarial Symposium • Sheraton 
Chicago Hotel and Towers • Chicago, IL – ASPPA.org

august 11.
Retirement Plan Insights Seminar • Boston, MA 
–BenefitsLink.com

august 24.
AIF Designation Training  •  Chicago, IL
—fi360.com

September 7.
labor Day 

September 15.
AIF Designation Training  •  Seattle, WA
—fi360.com

September 22.
American Business Women’s Day • The American 
Business Women’s Association (ABWA) was founded 
on September 22, 1949

September 25.
AIF Designation Training  •  Boston, MA
—fi360.com

September 28 - 30.
PLANADVISER National Conference (PANC) • JW 
Marriott, orlando, Fl —Plansponsor.com
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EPCRS CORRECTION 
PROCEDURE FOR AUTO 
DEFERRALS GETS A makeover
By Marcia S. Wagner, Esq.

R e s  i P s a  l o q u i t o R

Plan sponsors must operate their plans in compliance with notoriously 
complex rules set forth in the Internal Revenue Code, none more 
so than those relating to automatic contribution and automatic 
escalation features in 401(k) plans. If an error is not corrected, it 
can jeopardize the plan’s tax-qualified status leading to costly tax 
consequences.  Moreover, the IRS is not the only actor searching 
for such operational failures; the plaintiffs’ bar looking for reasons 
to sue the plan sponsor or aggressive bankruptcy trustees seeking 

to prove plan noncompliance in order to include plan assets in a bankrupt participant’s 
bankruptcy estate are hunting for mistakes.  

The IRS’s Employee Plans Compliance Resolution System (EPCRS) is a tool for 
correcting operational errors, but until the recent issuance of enhancements, has been 
viewed as too costly to fix failures to implement automatic contribution features.  This, 
in turn, has discouraged sponsors from adopting such features.  In order to remove 
this impediment, the IRS recently issued Revenue Procedure 2015-28, which amends 
EPCRS so that implementation errors with respect to deferrals can be fixed more 
easily. The relaxed procedure applies to 401(k) and 403(b) plans that have failed to 
effectuate  automatic contributions or affirmative deferral elections by a participant, 
as well as the failure to carry out automatic escalation of the rate of deferral where 
called for by the plan.  The new procedure also applies where an employee was 
improperly excluded from the plan by denying him or her the opportunity to make an 
affirmative election.

6 | Summer 2015
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Old COrreCtiOn 
PrOCedure. 
Under the old EPCRS rules, correction of these failures 
entailed making a so-called qualified nonelective contribution 
(QNEC) on behalf of the employee affected by the mistake.  
The amount of the QNEC was 50% of the of the deferral 
percentage for the employee’s group in the plan (i.e., either the 
highly compensated group or nonhighly compensated group) 
multiplied by the employee’s compensation for the year.  The 
old rules also required corrective contributions for missed 
matching contributions and lost earnings.  This was criticized 
for providing affected employees with a windfall, because they 
received plan contributions in addition to their full salary.     

MOdified PrOCedure. 
Without overriding existing EPCRS procedures contained in 
Revenue Procedure 2013-12, the new rules provide a safe harbor 
for certain deferral failures where the failure to implement an 
automatic contribution or an affirmative deferral election does 
not extend beyond the 9½ month period after the end of the 
plan year of the failure.  This is generally the extended filing 
deadline for the plan’s annual report on Form 5500 during the 
preparation of which implementation errors are frequently 
discovered.  Under the safe harbor, if correct deferrals begin by 
the first payment of compensation after the earlier of this date or 
the date the plan sponsor is notified of the failure by the affected 
employee, a QNEC will not be required.  The safe harbor is 
limited to employees subject to an automatic contribution feature.

There are two additional conditions for the safe harbor.  The 
first requires that the affected employee receive notice of the 
failure (including the percentage of eligible compensation that 
should have been deferred and the date deferrals should have 
begun) within 45 days after correct deferrals begin.  The plan 
sponsor must also make a corrective contribution for missed 
matching contributions adjusted for earnings that would have 
been earned on the match based on the employee’s designated 
plan investment or, if none, the plan’s default investment.  The 
deadline for these contributions will generally be the last day 
of the second plan year following the plan year for which the 
failure occurred.

Safe Harbor for Early Correction.  
A second safe harbor correction method applies where correct 
deferrals begin by the first payment of compensation following 
the last day of  the three-month period beginning after a deferral 
failure. In this instance, a QNEC for missed deferrals will not 
be required, although a corrective contribution for matching 
contributions and earnings, calculated in the same manner as 
under the first safe harbor, will be due. Notice of the failure 
with content tailored to the situation must be furnished to the 
affected employee within 45 days after correct deferrals begin. 

e P c R s  c o R R e c t i o n  P R o c e d u R e

As under the first safe harbor, notification of a deferral failure 
from an affected employee before the three-month deadline will 
accelerate the date when corrective deferrals must begin.

Third Safe Harbor. The new EPCRS correction procedure 
provides a third safe harbor when correct deferrals begin more 
than three months after the deferral failure first occurred but no 
later than the first payment of compensation made on or after 
the last day of the second plan year following the plan year in 
which the failure occurred.  If the affected employee notifies 
the plan sponsor of the failure before this date, correct deferrals 
will need to have begun by the first payroll date on or after the 
end of the month in which this notification was made in order to 
qualify for the third safe harbor.

The advantage of qualifying under the third safe harbor is 
that the generally applicable 50% QNEC will be replaced by 
a QNEC equal to 25% of the missed deferrals.  This QNEC 
and employer contributions to make up for missed matching 
contributions and earnings must be made by the deadline for 
self-correcting significant operational failures under EPCRS.  
This is the last day of the second plan year following the plan 
year for which the failure occurred which may cause problems 
for plan sponsors who are not well advised, since it is somewhat 
earlier than the date by which correct deferrals must have begun 
under the third safe harbor.  Another uncertainty regarding the 
third safe harbor is whether the earnings adjustment must be 
made not only for the missed match but also the 25% QNEC.  
The third safe harbor is conditioned on furnishing a participant 
notice of the failure within 45 days after the beginning of 
correct deferrals.

Effective Date.  Revenue Procedure 2015-28 is effective 
April 2, 2015, but since it modifies the existing revenue 
procedure containing the fundamental terms of the EPCRS 
program, the new safe harbors should be available for all 
future corrections made under that procedure, even if a failure 
preceded April 2, 2015. 

Importance of EPCRS.  Since they are conditioned on 
timeliness, the new safe harbors reward diligent oversight of 
plan operations. By reducing or eliminating QNECs, the new 
EPCRS correction procedures make it easier and less costly to 
preserve a plan’s qualified status.  This is an ongoing effort by 
the IRS.  Several days before Revenue Procedure 2015-28 was 
issued, the IRS released a grab-bag of impending changes to 
EPCRS, the most notable of which was the start of an effort 
to make correction for plan overpayments more flexible.  As 
it allocates assets away from traditional programs certifying 
plan qualification, such as the determination letter program, 
an EPCRS compliance statement will become increasingly 
important in demonstrating a plan’s qualified status.  
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participant data and fiduciary responsibility 
in the information/innovation age

B y  M i c h e l l e  c a p e z z a>>

With recent advancements in plan 
administration technology, online 
enrollment and electronic access to 
account information, as well as benefit 
plan transaction processing, personally 
identifiable information (“PII”) and 
data has become increasingly more 
vulnerable to attack as it travels through 
employer and third party systems. 
Earlier this year, the attack on Anthem’s 
information technology system, which 
compromised the personal information 
of individuals under numerous health 
plans (including PII, bank account 
and income data, and Social Security 
numbers), raised questions of privacy 
and security under the Health Insurance 
Portability and Accountability Act 
(HIPAA) and the Health Information 
Technology for Economic and Clinical 
Health Act (HITECH), and there have 
been other similar attacks.   These cases 

remind us that in today’s world, plan 
participant information, whether it be 
protected health information (PHI), 
PII, or retirement savings account 
information, is vulnerable to theft. 
  
In 2011, the Advisory Council on 
Employee Welfare and Pension Benefit 
Plans (the “Council”) studied the 
importance of addressing privacy 
and security issues with respect to 
employee benefit plan administration.  
The Council examined concerns about 
potential breaches of the technological 
systems used in the employee benefit 
industry, the misuse of benefit data 
and PII and the impact on all parties 
who share, access, store, maintain and 
use PII, including, but not limited to, 
plan sponsors and fiduciaries, trustees, 
participants, plan administrators, third 
party administrators (TPAs), record 

keepers, investment advisors, and other 
service providers.  

The Council recognized several potential 
areas of vulnerability, including (i) theft of 
personal identities and other PII, (ii) theft 
of money from bank accounts, investment 
funds, and retirement accounts, (iii) 
unsecured/unencrypted data, (iv) 
outdated and low security passwords, (v) 
hacking into plan administration, service 
provider, and broker systems, (vi) email 
hoaxes, and (vii) stolen laptops or data 
hacked from public computers where 
participants logged into accounts.  

The Council recommended that the 
U.S. Department of Labor (the “DOL”) 
provide guidance on the obligation of 
plan fiduciaries to secure PII and develop 
educational materials.  To date, the DOL 
has issued no such guidance. 
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>> What Should Benefit Plan Fiduciaries Do In the 
Absence of Clear Rules Regarding Protection of PII?

>>

Recognizing that ERISA plan fiduciaries 
are charged with meeting a prudence 
standard when discharging their duties 
solely in the interest of plan participants 
and beneficiaries, fiduciaries must not 
only act prudently in responding to a 
breach of their plan participants’ PHI, 
but should also consider developing 
prudent policies and procedures with 
respect to the handling and transmission 
of all PII, participant data, and PHI, in 
the regular course, as well as notification 
and remediation measures for breaches of 
same. 

Establishing an appropriate PII Privacy 
& Protection Policy is complicated 
because this area is evolving and questions 
regarding ERISA preemption and conflicts 
with state and federal data privacy laws 
are not yet definitively addressed.  In 
addition, remediation of financial harm 
to a participant is difficult since the level 
of resulting financial injury may not be 
immediate or easily quantifiable.  With 
federal cybersecurity legislation on the 
horizon, varying state laws on privacy and 
data breach notification requirements, 
scrutiny over financial institutions and 
their compliance with laws designed to 
protect PII, and the increasing importance 
on HIPAA and HITECH compliance in 
the wake of health plan data breaches, 
merely understanding the ambit of ERISA 
fiduciary obligations to protect against 
employee benefit plan participant data 
breaches presents a challenge.

As with other plan administration 
responsibilities, however, it is important 
for plan fiduciaries to establish and follow 
prudent practices and procedures for 
handling and securing PII, including when 
the handling and securing of such data is 
delegated to third parties. When it comes 
to prudent selection and monitoring of 
plan service providers that will handle PII, 
due diligence of the third party service 
provider’s systems, data storage, and 
encryption security are all critical.  It is 
equally important to prudently delegate 
responsibilities to company personnel 

that will handle the PII.  Plan sponsors 
and other fiduciaries are well advised to 
consider the following when preparing 
individualized PII Privacy and Protection 
Policies and to require third party service 
providers to demonstrate compliance with 
same:          
          Data

>> Keep only data that is needed and 
use effective processes to discard 
unnecessary data, including back-up 
paper and electronic copies. Reconcile 
procedure with record retention 
requirements.

Know where PII is located in all 
of the organization’s systems, and 
understand the security levels of any 
cloud computing and remote data 
storage processes that are involved in 
plan administration, including how 
data is stored or protected.

When protected health information 
is at issue, follow HIPAA/HITECH 
guidelines.

Keep computer systems updated, 
including prompt installation of 
software patches, and stay current 
on electronic threats and effective 
responses.

Follow National Institute of Security 
& Technology (NIST) guidelines on 
computer configuration use.

Use full disk encryption on laptops 
and external data storage devices that 
might include PII or information on 
how to access it.

>>

>>

>>

>>

>>

Systems>>



>>

Perform background checks on all 
individuals with access to PII.

Ensure all personnel who have 
access to PII are trained in properly 
safeguarding it.  Include training 
in areas such as data retention/
destruction, social networking, social 
engineering, and litigation holds.

People & 
Training>>

>>

Keep records of any breach 
investigations and steps taken to 
remedy the breach.

Review fiduciary liability insurance 
and consider potential interplay 
between cybersecurity insurance.

Perform periodic risk assessments, 
maintain good controls, and be 
careful about who can over-ride 
them.

Consider updating plan documents 
to incorporate the PII Protection 
and Privacy Policy. 

Use a process to confirm compliance 
with the policy, and make sure the 
policy is clear and communicated to 
all appropriate parties.

>>

>>

>>

>>

>>

>>    General 
  Tips

* I wish to thank my colleague August E. 
Huelle for his contributions to this article.

In this ever changing landscape, these 
considerations are not definitive or 
finite.  Development of best practices, 
including a PII Privacy and Protection 
Policy, will require thought and 
insight depending on the facts and 
circumstances.  In the absence of 
formal guidance, it is imperative for 
plan sponsors and fiduciaries to address 
these issues and develop best practices 
and procedures that are suitable to 
prudently administer their plans in the 
Information/Innovation Age.

Review a copy of each third 
party service provider’s Service 
Organization Control Reports (e.g. 
SOC 1, 2 and 3).

Educate employees about the 
importance of safe-guarding their 
data at all times and warn against 
email and phishing scams.

Encourage use of regularly updated 
passwords with a high level of security.

Advise participants and beneficiaries 
to monitor their accounts.

Focus on security measures in place 
for plan distributions, loans and 
withdrawals. 

Prepare communications that remind 
participants and beneficiaries 
to safeguard their own benefit 
information, account balances, 
health information, passwords, and 
PINs, and advise against placing 
too much personal information on 
social networking sites and reviewing 
sensitive data on public computers or 
kiosks.

>>

>>

>>

>>
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Address privacy and security factors 
when vetting and selecting service 
providers.

>>

Delegate duties responsibly and 
prudently monitor third parties and 
employees with access to plan data.
Assess the service providers’ 
certifications in privacy and security 
and insurance coverages.

Request information regarding 
service providers’ processes and 
systems for addressing cybersecurity 
threats and protection of PII, as well 
as past data breaches.

Make sure third party provider 
subcontractors are held to same 
standards as the service provider.

Develop a record of diligence efforts 
undertaken to document the level 
of security of third party service 
providers. Understand where data 
is stored and how it is secured and 
protected.

Engage expertise of company IT 
professionals and your legal counsel 
to review service agreements and 
provisions regarding data security, 
data storage, websites, breach 
notification, and confidentiality, and 
develop parameters for compliance 
representations and indemnification 
in service agreements. 

>>

>>

>>

>>

>>

>>

 Service 
 Provider   
 Management
>>

Designate an individual to be in 
charge of privacy and security of PII, 
and implement and test contingency 
plans for use in event of data breach.

Train employees responsible for 
contract and vendor management 
regarding review of privacy 
and security issues in vendor 
arrangements.

>>

>>

>>

Maintain complete log-in for the 
network, firewalls, routers and key 
software applications, and limit or 
define usage of portable devices. 

>>

Special Concerns 
for Employees>>
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TDOL 
PrOPOSES 
NEW 
FiDuciary 
ruLE 
FOr 
rETirEMENT
aDviSOrS

Under the DOL proposal, any individual receiving some 
compensation for providing advice that is specifically 
directed to a particular plan sponsor, plan participant or 
IRA owner would automatically be deemed a “fiduciary.”  
For example, fiduciary status would be triggered by 
recommending what assets to purchase or sell, and 
whether to roll over assets from a plan to an IRA.   

The DOL proposal to broaden its “fiduciary” definition 
would potentially apply to brokers, registered investment 
advisers (RIAs), insurance agents, administrative service 
providers and salespeople.  However, the following 
individuals would be excluded from the fiduciary definition: 

As proposed, all fiduciary advisors would have a duty 
to provide impartial advice in their client’s best interest.  
Furthermore, they cannot accept any payments creating 
conflicts of interest, unless they qualify for an exemption 
intended to assure that the customer is adequately 
protected, such as the newly proposed “Best Interest 
Contract Exemption.”

The DOL proposal establishes a new Best Interest 
Contract Exemption, giving fiduciary advisors the ability to 
set their own compensation practices and earn “variable 
compensation” including commissions. 

Written Contract.  To qualify for this exemption, the firm 
would need to enter into a written contract with the client 
that provides for the following:

  

A failure to adopt appropriate compliance policies would 
not necessarily result in a violation of the exemption, but 
it may give rise to a private right of action by the customer 
for the contractual breach.

Customer Disclosures. In addition to the written contract 
requirement, the Best Interest Contract Exemption would 
also require various disclosures to be provided to the 
customer including:  

The United States Department of Labor (DOL) has 
proposed its long-awaited fiduciary rule addressing 
conflicts of interest in retirement advice.  Consistent with 
previous announcements made by the White House, 
the new proposal broadens the scope of retirement 
advisors who would become subject to the DOL fiduciary 
standard.  It also includes proposed exemptions that 
would give brokers and insurance agents (and their 
firms) the ability to continue to earn transaction-based 
compensation when advising retirement clients, subject 
to certain significant restrictions. 

Broad 
coverage of 
retirement 
advisors.

Brokers acting strictly as order-takers for customers 
who are telling them exactly what to buy or sell without 
asking for advice

Financial institutions (intending to act as counterparties) 
making a “sales pitch” to fiduciaries of large plans with 
financial expertise

Providers of non-fiduciary investment education only 
to IRA clients who do not identify specific investment 
products 

Providers of valuation services for ESOP stock

1

2

3

4

“Best interest” 
Fiduciary 
Standard.
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Best interest 
contract 
Exemption. 

The firm commits to following the “best interest” fiduciary 
standard

The firm represents and warrants that it has adopted 
compliance policies designed to mitigate conflicts 
(and there are no differential compensation or other 
incentives that would tend to encourage individual 
advisors to make improper recommendations) 

Any conflicts have been identified and disclosed (and 
the contract must direct the customer to a web page 
with additional compensation disclosures) 

The customer has a private right of action against the 
firm for contractual breaches (and arbitration clauses 
are permitted so long as the client has the right to bring 
class action lawsuits)

1

2

3

4

A point-of-sale disclosure to the customer that includes 
the all-in and ongoing costs of the recommended 
investment

Annual compensation disclosures that also list the 
investments purchased or sold during the year

A web page with disclosures of all direct and indirect 
compensation

Notice and other related disclosures if the advisor is 
unable to recommend a sufficiently broad range of 
investments due to platform-related or other limitations

a

b

c

d



The DOL proposal also includes a new “Principal 
Transactions Exemption” that would give a financial 
institution the ability to recommend certain fixed income 
securities and sell them from the firm’s own inventory.

In connection with its proposal, the DOL is asking for 
comments on whether it should establish a “Low-Fee 
Exemption” with fewer requirements than the Best 
Interest Contract Exemption, permitting advisors to earn 
variable compensation when recommending the lowest-
fee product in a given product class.

The DOL proposal would effectively create a uniform 
fiduciary standard for all retirement advisors, including 
brokers and insurance agents.  It would impose on 
substantially all retirement advisors the same type of 
disclosure and compliance policy requirements that are 
already imposed on registered investment advisers under 
securities law.  

Impact on Brokers and Insurance Agents. Under the 
existing 408(b)(2) fee disclosure rules, there is no obligation 
requiring advisors to disclose their conflicts of interest.  
Thus, the DOL proposal would require conflicts-related 
disclosures from many advisors who are not currently 
subject to this requirement, and it would also put pressure 
on broker-dealers and insurance firms to more closely 
monitor and limit the levels of variable compensation 
earned by their registered representatives and agents.  
If adopted, the DOL proposal may significantly increase 
compliance costs for these firms and their retirement 
businesses.
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anticipated 
impact on 
retirement 
industry. 

Potential
Low-Fee 
Exemption.

Principal 
Transactions 
Exemption.. 

DOL Notice.  The advisor would also need to notify 
the DOL of its intent to utilize the Best Interest Contract 
Exemption.  It is contemplated that such notice would be 
sent electronically or by mail.

Controversy of Compliance Policy Requirement. 
The Best Interest Contract Exemption is designed to 
be “principles-based” (i.e., based on general principles 
rather than “rules-based” with detailed requirements), 
giving firms the flexibility to adopt their own customized 
compliance policies and adapt them over time.  However, 
short of legalizing the firm’s payout to its individual 
advisors, it may be difficult for firms to determine if they 
have adequately mitigated the conflicts arising from the 
payment of differential compensation to their individual 
advisors (which varies with the particular investment 
product sold to retirement clients).  We can expect heavy 
comments to be submitted to the DOL with regard to this 
aspect of the exemption.

Impact on Advisor’s Service Models. If the DOL 
proposal is adopted, some individual advisors may decide 
to become RIAs (or investment adviser representative 
of RIAs), on the grounds that they would be subject to 
the same fiduciary standard anyway.  Those who switch 
to a RIA service model would, of course, have to forfeit 
their right to receive any commissions. In light of the 
newly proposed requirements, other commission-based 
advisors may elect to give up on advising plan clients and 
going after rollover assets altogether.  

The public may now submit comments on the DOL 
proposal during the current 90-day notice and comment 
period that will end on July 6.  After the close of this 
period, a public hearing will be scheduled and the public 
record will be reopened for comments.  The DOL intends 
to finalize its rulemaking at the conclusion of this process.

Web Link. The DOL’s full fiduciary proposal is available 
online at:
http://www.dol.gov/ebsa/regs/conflictsofinterest.html

What’s 
Next?

http://www.dol.gov/ebsa/regs/conflictsofinterest.html
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Finance executives continue to view 
benefits offerings as an important 
part of human capital management, 
with approximately three-quarters of 
respondents agreeing that employee 
satisfaction with benefits is important 
for their companies’ success (76%), 
and that employee benefits are critical 
to attracting and retaining employees 
(77%). However, the steadily increasing 
cost of benefits programs remains a 
concern for finance executives, and they 
continue to seek the most value for their 
benefit expense. 

Controlling the employer’s cost for 
company provided healthcare benefits 
remains the number-one benefits 

priority, selected by 54% of respondents. 
At the same time, increasing employee 
satisfaction with company benefits plans 
remains in place as the second-highest 
priority. (See Figure 8.) Three-quarters of 
this year’s respondents (76%) also agree 
that providing a balanced mix of health 
insurance, retirement, and group benefits 
is important to their companies. 

Seven out of ten respondents (70%) 
believe that offering voluntary benefits is 
one way to increase employee satisfaction 
with benefits while remaining cost-
effective. About the same percentage 
(72%) say their companies are 
continuing to move towards greater use 
of voluntary benefits—more than half 

(58%) are likely to expand the range of 
voluntary benefits, and another 14% of 
respondents report that their companies 
have already done so. Similarly, 23% are 
very likely, and 40% are somewhat likely, 
to replace some employer-paid benefits 
with voluntary, employee-paid benefits, 
with an additional 11% reporting that 
their companies have already done so. 

A quarter of respondents (24%) say that 
their employees already choose their 
own mix of company paid benefits for 
life insurance, disability coverage, and 
other forms of protection, and about 
half of the companies (52%) expect to 
move in that direction over the next two 
years. (See Figure 9). 

managing 
financial 
risk 
in retirement 
& benefits 
p r o g r a m s

Adapting Offerings to a 
Changing Benefits Environment

an excerpt from
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IN FEBRUARY 2014, CFO RESEARCH— in conjunction with Prudential 
Financial, Inc.— surveyed senior finance executives from arange of midsize 
and large U.S. companies (“2014 survey”). CFO Research and Prudential 
have carried out similar studies for the past five years, allowing us to track 
long-term trends in the evolution of retirement and benefits strategies. CFO 
Research gathered a total of 182 complete survey responses from senior 
finance executives working in a broad crosssection of company segments.

A report prepared by CFO Research in collaboration with Prudential Financial, Inc.



Outsourcing offers another path to 
efficient benefits administration. Twenty-
seven percent (27%) of respondents 
report that their companies have 
outsourced administration of benefits 
such as disability or life insurance, 
and another 49% say their companies 
are likely to do so within the next two 
years. One in five (20%) have already 
outsourced management of the Family 
and Medical Leave Act (FMLA), with 
another 45% saying their companies are 
likely to outsource in the future. (See 
Figure 10) 

To help meet the challenge of the rapidly 
rising expense of providing healthcare 
coverage, 80% of respondents have 
either shifted more healthcare costs 
to employees (22%), or think their 
companies are likely to do so (58%). The 
majority of respondents (57%) say they 
are unlikely to stop providing employer-
paid health coverage altogether, in 
favor of directing employees to the new 
public exchanges that are now available 
for health insurance. However, 28% of 
respondents appear to be giving serious 
consideration to altering their current 
healthcare offering and instead providing 
subsidies for employees to use private 
health insurance exchanges. (See Figure 
11)

In summary, the 2014 survey finds that 
finance executives are closely examining 
a variety of solutions that can help them 
enhance benefits offerings while still 
allowing them to manage the financial 
risk of the programs. 

For their DB plans, more finance 
executives, as well as the boards they 
report to, are examining the feasibility 
and benefits of liability transfer—that is, 
purchasing annuities at some point in 
the future to transfer some or all of their 
companies’ DB plan liabilities to a third 
party insurer. Many see the adoption or 

expansion of liability-driven investment 
(LDI) strategies as a means of dampening 
the volatility of DB plan investments, 
either as an initial step toward the ultimate 
transfer of liabilities, or as a sound risk 
management strategy in itself. 

In the face of a perceived upward trend 
in retirement ages, finance executives are 
also considering ways to enhance DC 
plans to deliver better outcomes for their 
employees. Including options such as 
stable value funds and guaranteed income 
products in DC portfolios can help 
employees better cope with an uncertain 
stock market. Over the five years the 
Prudential/CFO Research survey has 
been fielded, finance executives have 
exhibited a growing appreciation of these 
kinds of offerings. 

They also show an ongoing 
interest in the expanded 
use of voluntary benefits, 
which allow employees to 
select the   types of benefits 
they   seem most important. 
Finance  executives
 continue to explore options 
for dealing with the steeply 
rising costs

of healthcare, in 
particular. With 
the advent of both 
private and public 
health insurance 
exchanges, 
executives are 
given another 
resource to 
evaluate in 
their efforts 
to optimally 
balance 
corporate 
expense and 
employee 
benefits.

Transitioning from Awareness 
to Action in Retirement and 
Benefits Programs
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achieving 20/20 
FiduciaRy vision
By alan hahn, esq. & gabrielle white, esq. davis & gilbert llP

The best athletes in the world often say they need to “see the whole field” to be effective. In professional football, 
for example, the quarterback takes a broad look at the playing field before starting play. In Major League Baseball, 
the batter takes a moment to survey the defensive positioning before stepping up to the plate. Similarly, in the 
business world, senior executives often move from job to job within an organization to get a sense of the whole 
picture. Plan fiduciaries, however, typically do not get to see the larger world of employee benefits, at least beyond 

the plan issues they are reviewing. In many cases this is as it should be, as committee members have regular jobs that they must 
attend to and do not have the time to become an employee benefits expert beyond their focus area. However, this can lead to 
blind spots, and a failure to ask the right questions at the right time about issues that may not be readily apparent. As a result, 
committee members should get perspective by asking for guidance from those members of the committee who have a broader 
view of the field of employee benefits, and ERISA counsel, to ensure they are seeing the whole field before taking action.  

A good starting point for committee members is to consider 
the scope of the committee’s responsibilities. Most 
committees are responsible for more than just investments. 
They may also be an administrative committee—i.e., the 
Plan Administrator designated under ERISA and responsible 
for ensuring that the plan is administered in accordance with 
its terms. Even if committee members understand the need to 
meet this fiduciary standard, they may struggle to articulate 
how to go about ensuring that they actually provide the 
oversight called for by the terms of the plan and ERISA. 
To combat this myopia, legal counsel should ensure that 
committee members become familiar with the terms of the 
plan and the plan’s administrative procedures.

Additionally, many committees, by their terms, are 
responsible for more than just the qualified retirement plan 
sponsored by the organization. For example, a committee 
charter may actually reference the committee’s responsibility 
for providing oversight of other benefits plans sponsored by 
the organization, like health and welfare, non-qualified and 
even international plans. Thus, committee members may 

need to ask themselves a fundamental question: Is my 401(k) 
committee really a Benefits Plan Committee? If so, do 
committee minutes reference a review of these other plans?

Even if a committee is narrowly charged to address only 
qualified retirement plans, the organization may be losing an 
opportunity to take lessons learned from the administration 
of the qualified plan and apply them across all of the 
organization’s plans. For example, if an organization struggles 
with offering 401(k) benefits to “temporary employees” and 
other contingent workers, it may make sense to expand a 
committee discussion to address other benefits issues that 
affect such workers, including those under the Affordable 
Care Act.

So, what is a committee member to do if he or she wants 
to get a sense of the broader field of employee benefits? 
Aside from consulting with counsel directly, here’s a quick 
checklist of areas that committees may want to examine, as 
part of their regular meetings:
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Although most nonqualified deferred 
compensation plans are exempt from ERISA, to 
the extent the plan is not, plan fiduciaries would 
have similar duties as they have with respect to 
qualified plans. Moreover, even if the plan is not 
subject to ERISA fiduciary duties, many of the 
administrative issues that affect qualified plans 
will affect non-qualified plans too. And, ensuring 
that plans comply with the strict requirements 
of Code Section 409A may be appropriate for a 
committee as well.

The plan sponsor may maintain retirement 
plans in other countries that require a level of 
oversight. Also, fiduciaries should be aware of 
special circumstances, such as Puerto Rico plans. 
A committee member may want to start asking 
whether the organization maintains a centralized 
list of plans that may require oversight.

If the company sponsors a group health plan (as 
is likely), someone at the company is responsible 
for ensuring ERISA compliance. For example, 
plan fiduciaries must ensure that plan terms 
are adhered to, monitor service providers and 
ensure compliance with the Affordable Care 
Act. Additional care needs to be taken if a health 
plan is self-insured, the company offers retiree 
medical benefits or has funding vehicles like 
Voluntary Employees’ Beneficiary Associations 
(VEBAs). 

Fiduciaries of qualified plans need to understand 
what the committee charter provides. Are the 
responsibilities articulated in the charter limited 
to qualified plans only? If so, is it better for the 
organization to expand the committee’s scope of 
oversight to other benefits?

Many investment committees are also the Plan 
Administrator, as named fiduciary under the plan. 
If so, is some committee education necessary? 
For example, should legal counsel distribute 
plan provisions that specifically reference Plan 
Administrator responsibilities so committee 
members can become more familiar with their 
responsibilities under the plan? 

ERISA fiduciaries are responsible for establishing 
and maintaining reasonable claims procedures. A 
portion of each committee meeting may need to 
be reserved for reviewing any and all inquiries and 
claims raised by participants. Legal counsel should 
address how those claims should be responded to 
under Department of Labor regulations. 

Committees may want to schedule a portion of each 
meeting to address how the administration of the plan 
works, focusing on potential problem areas, such as 
timing of contributions, definition of compensation, 
and vesting and matching contribution calculations.

charter.1

check the Plan 
document. 

2

Participant 
claims. 

3

administrative 
Review.

4

6 international 
Plans.

7 group health 
Plans.

5 nonqualified 
Plans.

The bottom line is that the best committees will treat each meeting as a mini-compliance review of 
all aspects of the plan for which they are responsible. Even if all aspects of compliance cannot be 
addressed in the limited time allocated for meetings, the mindset of the committee may need to be 
expanded. Committees should look to their investment consultants and legal counsel to help make 
the most of their meetings, and should take care to see the whole field before taking action. 
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The United States corporate earnings numbers have 
suffered relative weakness in the 4th quarter of 2014 
and the 1st quarter of 2015.  Some of the causes of 

weak earnings are one-time irregular actions, such as the 
increased corporate pension liabilities stemming from updated 
actuarial rules of 2014.  Beyond these one-shot issues, there 
are two ongoing factors which appear conducive to economic 
growth, but have led to recent problems:  the price of energy 
and the strong dollar.

We have directly considered the falling price of energy in 
our blog posts (“The Price Ceiling on Oil” - December 31, 
2014) and in our monthly articles (“The Energy Sector” – 
December 2014).  On the other hand, we have only tangentially 
addressed the implications of a strong US dollar.  So, in this 
paper, we will review the strong US dollar and what it means 
for investors.

Pros and cons of a strong dollar

Hard currency: 
the strong US dollar

Page 1 of 2

Gabriel Potter, AIF
Senior Investment Research Associate

May 2015
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Cause of weakness in corporate earnings

So, we’ve been talking about the dollar being strong, relative 
to other currencies, but what determines whether a currency 
is strong or weak?  Like everything else in economics, it is 
a case of supply and demand.  Global investors engage in 
currency trading for a variety of reasons, including hedging 
their current exposure, speculating on currency like any 
other investment, or conducting carry trades. For a greater 
understanding of this practice, we encourage you to read our 
March 25th blog post, “The Carry Trade”.

Global investors can buy, sell, and trade currencies, just 
like other goods.  Global investors determine a currency’s 
value by making and accepting trades on a free, open capital 
market.  The relative value of each currency is determined 
by daily market sentiment, optimism for a country’s growth 
prospects, analysis of monetary policy and macroeconomics, 
and a fair dash of random chance.  As the supply and demand 
for various currencies equalize on the open market, the 
global investment community determines which currencies 
get stronger and weaker.  Imagine, for a moment, you start 
off the year with a strong currency, wherein your importing 
power is high and your competitive exporting power is low.  
This creates a trade deficit, where your country buys more 
goods and services than it sells to other nations.  Economic 
theory suggests, over time, this trade deficit should increase 
the supply of your currency (let’s say, dollars) being used 
across the globe.  Again, an increase in supply should thus 
reduce the currency’s relative value.  In other words, a trade 
deficit – in theory – should be a self-correcting phenomenon 
as a temporarily strong currency pushes so many dollars into 
the world.

First, let’s define a strong dollar and then enumerate some 
of its advantages and disadvantages.  Simply put, a strong 
currency, or a “hard” currency, has a great deal of buying 
power.  A strong currency maintains its buying power over 
time, so it is strongly associated with an inflation-averse, 
“tight”, restrictive monetary policy from that government’s 
central bank.  A strong currency is stable and widely used 
between global trading partners.  Conversely, a weak currency, 
or a “soft” currency, is subject to price swings, instability, 
and is associated with potential loss in trading value versus 
other currencies or inflation.

A quick review of this definition makes it appear as if there 
are no disadvantages with a strong dollar.  There is, however, 
a key disadvantage to stronger currency:  exporting.  If your 
country derives most of its revenue from international trade, a 
strong currency gives you the opportunity to buy (or import) 
goods and services inexpensively.  However, a strong currency 
means that your exporters are at a disadvantage because the 
goods or services they are trying to sell on the open market 
are relatively expensive.

Correcting the dollar with trade

A quick review of this definition makes it appear as if there 
are no disadvantages with a strong dollar.  There is, however, 
a key disadvantage to stronger currency:  exporting.  If your 
country derives most of its revenue from international trade, a 
strong currency gives you the opportunity to buy (or import) 
goods and services inexpensively.  However, a strong currency 
means that your exporters are at a disadvantage because the 
goods or services they are trying to sell on the open market 
are relatively expensive.
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Blog
We put out a weekly blog post on our company 
website as well. The post is just a few short 
paragraphs on a current topic in the industry, 
and is intended to keep visitors to our site 
engaged and informed on relevant issues.

Visit http://westminster-consulting.com/Blog 
to view our recent blog posts, written by our 
senior investment research associate Gabriel 
Potter.

stay in the loop

weekly Flash Report
Every week, we send out a Flash Report to interested 
individuals. The Flash Report is put together to keep 
ourselves and our clients informed and updated on 
timely occurrences in the market/economy, regulatory 
changes, industry trends, and investment manager 
news. We also help you plan for the future by including 
a “what’s ahead” section in the report. This Flash 
Report is just a quick slide sent to our clients via email, 
taking only a couple moments to read while informing 
you efficiently about an entire week’s happenings in 
the industry. 

Email info@westminster-consulting.com to  receive 
the Weekly Flash Report!

 

The Markets and Economy 

 

Regulatory Chatter and Industry Trends 

 

Investment Manager News 

 

What’s Ahead  

Please visit www.westminster-consulting.com for our newsletters, blogs, and other musings. 

 
 

 
• Abu Dhabi Investment Authority hires John Pandtle as head of 

U.S. in its internal equities group.  
• PIMCO Australia names David Erdonmez as account manager 

and head of the firm’s investment due diligence group. 
• SEC brings back former investment management director Andrew 

J. “Buddy” Donohue as chief of staff. 
 
 

 

 
• New home sales rose a larger-than-expected 6.8% in April. 
• The FIFA scandal is now being turned on the banks that were 

used to pay $150 million in bribes. Banks involved include: JP 
Morgan, Citigroup, HSBC, Bank of America, to name a few. 

• Initial unemployment claims rose by 7,000 to 282,000.  
 

• PMI Services Flash – June 1, 2015 
• ISM Mfg Index – June 1, 2015 
• Factory Orders – June 2, 2015 
• ADP Employment Report – June 3, 2015 
• EIA Petroleum Report – June 3, 2015 

 
 

 

• Jobless Claims – June 4, 2015 
• EIA Natural Gas Report – June 4, 2015 
• Bloomberg Consumer Comfort Index – June 4, 2015 
• Employment Situation – June 5, 2015 
• Consumer Credit – June 5, 2015 

 
 

• The U.S. economy GDP shrank 0.7% in the first-quarter due to 
trade and inventory data.  

• Durable goods orders were down a seasonally adjusted 0.5% in 
April from the previous month.  

• The pending home sales index rose 3.4% in April from the 
previous month.  
 
 

• The DOL filed a suit against Alfred and Judy Chan the fiduciaries 
of a pension plan for employees of their medical corporation. The 
Chans relocated to Taiwan to avoid an indictment for Medicare 
fraud. The Chans used pension plan assets to pay for personal 
debts, personal legal fees and other non-plan expenses and 
investments. Specifically a $200k investment in Facebook.  
 

• SEC charges Laurence Gray and Robert C. Hubbard IV of 
fraud for breaching their fiduciary duty by selling unsuitable 
investments to Atlanta’s Pension Fund.  

• A group of retired teachers from Wisconsin are suing over 
illegal post-retirement 403(b) contributions that were subject to 
taxes because they didn’t follow 403(b) regulations.  
 

 
• FINRA CEO Richard Ketchum said the Labor Department’s 

April proposal would create new legal risks for brokers and 
reduce the number of investment options offered to clients.  

• Mass Mutual hires Michele Baldasarre as VP of institutional 
markets for MassMutual Retirement Services, in charge of 
relationship management for retirement plan clients.   
 
 

Monthly newsletter
On top of the Weekly Flash Report, once a month 
our research analyst compiles a monthly newsletter. 
Entitled, Westminster Academy, this newsletter consists 
of a  longer white paper on a relevant topic such as the 
positioning of U.S. currency, an analysis of alternative 
energy, and quarterly updates. The Westminster 
Consulting newsletter keeps you in touch with important 
issues around finance, the economy, retirement planning, 
and other relevant world issues. 

Visit http://westminster-consulting.com/Resources to 
see an archive of our monthly newsletters. Click on an 
article to sign up and receive the newsletter directly to 
your inbox! 

Follow us on twitter @westmconsultng

check out our linkedin profile westminster Consulting, llC

http://westminster-consulting.com/Blog
mailto:info%40westminster-consulting.com%20?subject=Sign%20me%20up%20for%20the%20Weekly%20Flash%20Report%21
http://westminster-consulting.com/Resources
https://twitter.com/westmconsulting
https://www.linkedin.com/company/westminster-consulting-llc


Because retirement plan fiduciaries are held to an 
exceptional level of duty and care under ERISA, 
the fiduciary standards that plan sponsors, 
investment committee members, and others in 
fiduciary roles must abide by can be summarized 
by a single phrase: “doing the right thing.”

In fact, the legal and regulatory environment, which is constantly 
evolving, makes it more important than ever for sponsors to 
understand their roles as retirement plan fiduciaries and be 
aware of the latest developments and guidance. For example, 
the Supreme Court’s 2014 ruling in Fifth Third Bancorp v. 
Dudenhoeffer—an important decision that reset the landscape 
for plans offering employer stock in their investment lineup—
should increase fiduciary scrutiny on company stock.

Although the basic fiduciary responsibilities remain unchanged, 
they still are critically important. When considering what plan 
sponsors can do to most effectively satisfy their fiduciary duties, 
these five best practices rise to the top of the list.

1. Have a well-organized and effective investment 
committee. 

Committees should include qualified people who know their 
responsibilities and duties as a plan fiduciary and have the 
necessary training and expertise to perform in that role properly. 
It’s also imperative that the committee be well-organized, with 
regularly scheduled meetings (about once per quarter) and the 
flexibility to convene ad hoc meetings as necessary.

“When the market had its big downturn in 2008, some of our 
clients’ committees did get together and meet,” said Dave Burns, 
senior ERISA consultant and manager in Vanguard Strategic 
Retirement Consulting (SRC). “Many of them concluded that 
they should stay the course and see what develops. By simply 
meeting and documenting their decisions, they helped protect 
themselves in case of a future lawsuit related to their fiduciary 
duties.”

By Dave Burns, ERISA consultant and manager in Vanguard Strategic Retirement Consulting

f r o m  c o m m i t t e e s  t o  c o s t s : 

5 key areas of fiduciary focus
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Documenting decisions is a key component of a well-organized 
and effective committee, Mr. Burns said. “It’s very important 
to have meeting minutes that clearly indicate what issues were 
addressed by the committee, and that a prudent, deliberative 
process was followed when making decisions about the plan,” 
he said.

When making decisions related to the plan, it is critically 
important to follow the terms of the plan document, the plan’s 
investment policy statement (IPS), and any committee charter 
document that defines the duties and responsibilities of the 
committee.

“Every decision that the fiduciaries make should be done in 
the best interest of the plan participants,” Mr. Burns said. “That 
should be the guiding force that committees follow.”

2. Prudently select and regularly monitor the plan’s 
investments. 

All committee members should have the proper expertise; 
if they don’t, the committee should seek external experts to 
help select and monitor plan investments. The plan’s IPS is an 
important tool for this—the IPS should define the guidelines 
that the committee will follow in the selection and monitoring 
process. Simply following the IPS should help the committee 
members from a liability perspective.

“The courts don’t always expect sponsors to hit a home run 
when selecting plan investments,” Mr. Burns said. “But they do 
expect fiduciaries to demonstrate that a prudent, deliberative 
process was followed and that they acted in accordance with 
the terms of the IPS. For example, if a particular investment is 
underperforming, fiduciaries may need to take action—which 
could mean anything from putting the fund on a ‘watch list’ to 
replacing or removing the fund when the underperformance 
persists over an extended period.”

Some companies have two separate committees: an investment 
committee and an administrative committee. But whether 
a retirement plan has one committee or two, Mr. Burns 
recommends multiple investment experts on the committee. 
With more than one expert, there can be deliberation to reach a 
consensus opinion about the best course of action.

3. Properly oversee the plan’s administrative 
processes. 

Fiduciaries must make sure that the plan is being administered 
in accordance with the plan document and the provisions of 
current law. Fulfilling this duty means working closely with the 
plan’s recordkeepers to make sure that all of the plan’s provisions 
are being properly administered. In addition, it’s a good idea to 
periodically audit the plan’s operations to ensure compliant plan 
administration.

“An example of this is to make sure that salary deferrals 
withheld from employees’ pay are deposited into the plan as 
soon as possible after each payroll,” Mr. Burns said. “This is a 
key enforcement area for the Department of Labor.”

4. Monitor plan costs. 

A DOL mandate in recent years that sponsors provide 
participants with an annual fee disclosure notice heightens 
participant awareness of fees, gives employees more information 
than they had before, and highlights the importance of properly 
monitoring plan costs. Whether the plan has a per-participant 
charge imposed for administrative services or an asset-
based fee where a portion of the funds’ expense ratio pays for 
administration, it’s important to be sure that those fees are not 
excessive.

“There are steps that fiduciaries can take to make sure that plan 
fees are reasonable,” Mr. Burns said. “They can engage an outside 
consultant to do a fee study for them. There are benchmarking 
tools they can use. Fiduciaries should also be aware that some 
funds offer different share classes with higher or lower expense 
ratios, and it may be prudent to select a less expensive share 
class if one is available. We’ve seen court cases where the 
fiduciaries had chosen good investments, but they could have 
selected a less expensive share class for their plan. For example, 
the Supreme Court is currently reviewing a case called Tibble v. 
Edison International, where this is a key issue.”

5. Evaluate company stock. 

Before the Supreme Court’s Dudenhoeffer decision in June 
2014, plan fiduciaries could rely upon a legal concept known 
as the Moench presumption—generally, a presumption that the 
investment in company stock was prudent, as long as the plan 
document specifically required that the plan offer company 
stock as an investment option.

But the Dudenhoeffer decision essentially threw out that 
presumption of prudence and made it clear that company stock 
is subject to the same prudence requirements as any other plan 
investment. This decision makes it important for sponsors to 
properly document the process they went through to select 
company stock as an investment option and to periodically 
review company stock and ensure that it remains a prudent 
investment option for the plan.

“Most of the fiduciary-related litigation today concerns either 
company stock or excessive fees,” Mr. Burns said, “and we’re 
beginning to see more of those cases fully litigated—not settled 
early or dismissed early. It’s important for sponsors to monitor 
the outcomes of those cases, because they’re going to impact 
fiduciary behavior.”

Note: All investing is subject to risk, including the possible loss of 
the money you invest.
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At Westminster Consulting, 
we specialize in providing 
incomparable fiduciary advice and 
counsel coupled with thoughtful 
investment research to our clients. 
Our services help qualified plan 
sponsors and their fiduciaries 
fulfill their responsibilities under 
ERISA.

Our singular focus of promoting, 
developing and maintaining proper 
and strong fiduciary governance 
processes for clients is central to 
our culture and to the services we 
provide. Our role as “fiduciary” 
consultant to plan sponsors goes 
beyond that of a traditional investment consultant. Pivotal to the work we do with plan committees is assisting them with the development 
of and compliance with sound fiduciary practices while delivering exceptional, original investment analysis.

Our prudent process-based approach enables Defined Benefit and Defined 
Contribution plan fiduciaries to meet their legal obligations, as well as mitigate their 
potential liability in a cost-effective and prudent manner, benefiting all stake holders 
of a plan.

As a leading independent, fee-only fiduciary consultants, we provide plan sponsors 
with the ability to better navigate and manage the demanding and changing ERISA 
regulatory landscape. Our independence provides objectivity, allowing Westminster 
Consulting to provide clients with impartial advice, time-tested industry leading 
insight and improved plan results.

Whether through the development of Investment Policy Statements, intensive 
fiduciary reviews, education and training, or ongoing oversight and document 
management, the policy and procedures approach utilized by Westminster Consulting 
provides clear and thoughtful solutions to the regulatory challenges of managing a 
qualified plan.

The complexity of the plan oversight process is streamlined by utilizing Westminster Consulting’s proprietary Fiduciary Compliance 
Resource Center™ (FCRC) technology platform. This secure portal is the first of its kind to provide consistent and accurate plan 
information in an easily accessible and secure location. FCRC helps plan sponsors control and manage all aspects of plan oversight 
consistent with Department of Labor’s ERISA requirements. FCRC is one of the most comprehensive fiduciary management tools 
available to plan fiduciaries.

At Westminster Consulting, we provide informed insight and seasoned expertise in helping investment fiduciaries better manage their 
legal responsibilities through considered advice, secure technology, and on-going fiduciary education.

Meet westMinsteR consulting
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“we provide plan sponsors 
with the ability 

to better navigate and 
manage the demanding and 

changing eRisa 
regulatory landscape”



WESTMINSTER
CONSULTING

Westminster Consulting, LLC

11 Centre Park - Suite 303, Rochester, NY 14614-1115
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