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The Payment and Delivery Reform 
Environment
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• Need to bridge the gap between current and future 
reimbursement models
– Hospitals still are paid Medicare FFS payments in line 

with what they have received in the past
– Yet need to build the infrastructure for population health 

management in order to succeed under future 
reimbursement models

• Need to offset margin pressures through efficiencies in 
performance

• Is this pathway achievable for small and mid-sized 
institutions, or even larger systems whose growth is 
limited by geography?

Two Strategic Realities
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Aggregation does not equal accountability, but it is widely 
acknowledged that some size and scale will be necessary 
to succeed under future reimbursement models

• Need to be of sufficient size to support comprehensive 
performance measurement and expenditure projections

• Need to be able to  manage the continuum of care for 
patients as a real or virtually integrated delivery system

• Need capital to make infrastructure investments needed to 
achieve integration (care redesign, information technology)

Achieving Economies of Scale
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• More specifically, you need to be:
– A provider that can manage additional cost reduction
– A provider that is financially sound with the ability to cover 

at-risk amounts and make the required investments in 
infrastructure

– A provider with robust information technology and 
monitoring capabilities

– A provider with access to a stable primary care patient base
– A provider with standardized clinical processes and protocols
– A provider with strong governance, oversight, and change 

management structures

Essential Capabilities for Success Under 
Future Reimbursement Models 
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6

More Than 250 CMS ACOs



More than 450 CMMI
Bundled Payment Initiative Participants
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More Than 425 Governmental and Commercial ACOs in 
49 States, DC, and Puerto Rico

Source:  David Muhlestein, Leavitt Partners, Health Affairs Blog 
(Feb. 19, 2013) 
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Affiliation Options
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• Important Considerations  
– Will it improve access to capital or address important 

capital needs?
– Will it provide access to new markets or service lines?
– Will it produce substantial efficiencies and/or 

economies of scale? 
– Will it position the hospital for success under future 

reimbursement models?
– Will it continue to support service to the community?

How Do You Determine An Affiliation 
Strategy, Weighing Options?
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• Basic Forms 
– Member Substitution
– Sale of Assets 
– True merger or consolidation

• Key differences relate to transfer of liabilities and regulatory 
steps 

• Difficult to avoid Medicare liabilities
• All are mergers to the antitrust agencies; likely HSR filing 

requirement; analyzed under merger guidelines
• Recent examples: Cleveland Clinic-CHS; Akron General; Tenet-

Vanguard; Mt. Sinai-Continuum; St. Luke’s Episcopal-CHI
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Sale Transactions – Changes of 
Ownership/Control



• Potential Advantages
– Large short-term investments in infrastructure
– Greater financial stability
– Common control can facilitate clinical and financial 

integration across facilities
– Advantages of size and economies of scale 
– Improved brand/reputation

Sale Transactions – Changes of 
Ownership/Control
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• Disadvantages/Challenges
– Loss of control over future direction of the hospital
– Finality, no going back
– Integration and implementation challenges (organizational 

and cultural barriers to integrating  different practices and 
facilities)

– Legal challenges (antitrust, governance)

Sale Transactions – Changes of 
Ownership/Control
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Hospital Merger & Acquisition Activity 
Since 2005
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• Basic Forms 
– Joint Venture
– Contractual Affiliation
– Coordinated Care Network/Quality Collaborative
– Purchasing Collaborative

• “Downstream” arrangements; the organizations remain 
separate at ultimate governance levels

• Shared risk is limited
• Antitrust may still be relevant; analyzed under network 

guidelines
• Recent examples: Cleveland Clinic-ProMedica; BJC 

Collaborative; Stratus Healthcare; most ACOs 

Non-Sale Transactions -
Strategic Affiliations
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• Potential Advantages
– Pathway for achieving economies of scale without giving up 

total autonomy 
– Can serve as a means of accessing resources that may be 

difficult for smaller hospitals to acquire and develop on their 
own (EHRs, clinical protocols, administrative and clinical 
expertise)

– Can create opportunities for participation under value-based 
payment models (ACOs – commercial and MSSP, bundled 
payment initiatives, medical homes, etc.)

– It’s easier to unwind an affiliation than a sale (which can be 
beneficial in an antitrust analysis)

Non-Sale Transactions -
Strategic Affiliations
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• Disadvantages / Challenges 
– May not address the hospital’s critical capital needs (access to 

immediate funds for critical infrastructure improvements)
– Could lead to a growing dependence on the larger and more 

powerful partner institution (de-facto change of control 
without corresponding capital benefit)

– Collaborative projects may require capital, infrastructure and 
human resources investments from both parties

– Legal considerations  (antitrust, fraud and abuse, tax 
exemption) 

Non-Sale Transactions –
Strategic Affiliations
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• Cleveland Clinic & ProMedica (Ohio) 
– Focus on shared services, clinical and operational standardization, supply chain efficiencies, 

patient access, and information technology
– Announced August 8, 2013

• Vanderbilt University Medical Center & Mountain States Health Alliance (Tenn) 
– Focus on quality, cost efficiencies and physician recruitment
– Announced May 3, 2013

• Cambridge Health Alliance & Beth Israel Deaconess Medical Center (Mass)
– Focus on CHA and BIDMC integrating patient care, sharing electronic health record systems, 

collaborating on academic research and physician teaching
– Announced May 2, 2013

• Atrius Health & Lahey Hospital & Medical Center (Mass) 
– Atrius Health is an alliance of non-profit, community-based physician groups and one of the 

first Pioneer Accountable Care Organizations
– Lahey Hospital & Medical Center will become a preferred hospital for Atrius Health 
– Parties will work together on clinical and care coordination initiatives and IT integration

• Other  Examples of Hospital Affiliations: 
– Loyola University Health System & Porter Regional Hospital (Indiana) 
– SwedishAmerican Health System (Illinois) & University of Wisconsin Health 

Affiliations - Trending Upward
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• Developing a  governance model that can effectively implement 
the strategic goals of the transaction 

• Providers  seeking to affiliate contractually with other provider(s) 
will need to consider  how they will share decision-making and 
governance responsibilities; Is capital investment equal to 
governance rights? ; What are the unwind provisions?  

• For hospitals undergoing changes-in-control: Should the “selling” 
entity maintain a presence on the board (e.g. to facilitate 
transition in leadership or assist in forging relationships with other 
local providers)?; retain veto rights over certain decisions? For 
how long?   

With Any Merger or Affiliation There Will 
Be Governance Challenges
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• Boards will need to ensure that appropriate and effective 
management and clinical personnel and protocols are in place to 
achieve quality and financial goals under value-based payment 
models 

• Directors of the new entity should not view their job as to 
“represent” factions or constituencies in exercising their 
oversight in accord with the duty of care – they must act in the 
overall best interest of the organization for which they are a 
fiduciary.

• Key Board Structure Considerations
– Size
– Composition
– Nomination and succession
– Supermajority votes
– Reserve powers over subsidiaries, if any

With Any Merger or Affiliation There Will 
Be Governance Challenges
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• The past decade has seen a revolution in corporate 
governance and in the expectations set for corporate directors. 

• Fiduciary duty has come to mean that directors must be active 
participants in oversight, not mere passive recipients of 
information.

• A good director must engage in active inquiry and be:
̶ Demanding enough to rattle cages when necessary;
̶ Knowledgeable enough to set direction;
̶ Bold enough to add value through hard questions; and 
̶ Vigorous enough to assure that the organization’s plans yield 

results.
• And yet, a good director should not lose sight of the difference 

between oversight and day-to-day management.

Corporate Governance Development
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The Evolving Regulatory Climate
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• Federal and state regulatory schemes, particularly 
relating to antitrust, fraud and abuse, and tax 
exemption, create barriers to health care provider 
integration 

• These laws evolved in an era in which provider 
separateness was assumed to be appropriate and 
financial incentives and certain other agreements 
between providers were assumed to be improper

Historical Legal Barriers To 
Provider Integration
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• The regulatory dialogue that has taken place around accountable 
care seeks to distinguish “good” collaboration from “bad” and 
relies heavily on clinical and financial integration as a basis for 
allowable collaboration 

• The guidance taken together suggests that qualified and 
effectively operating ACOs do gain a degree of legal protection 
(arguably, a rebuttable presumption) under these regulatory 
schemes through waivers, safety zones, and announced agency 
protocols 

• A key challenge remains realizing the cost-efficiency promise 
along with the quality promise – payment reform that drives 
financial integration along with clinical integration is necessarily 
part of the solution 

Coordinated Federal Agency Guidance for 
Accountable Care Organizations in 2011
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Goals of Financial and Clinical Integration are Aligned
• This is more clearly recognized now than in the 1990s
• Financial Integration

− Shared financial data
− Mutual dependency on financial outcomes
− Aligned financial incentives among providers

• Clinical Integration
− Shared data and patient relationships
− Mutual dependency on clinical outcomes
− Aligned clinical incentives among providers

• Both are required for an affiliation to be successful 
• Financial integration without clinical integration does not 

improve quality; clinical integration without financial integration 
does not create savings  

25



• Mergers: Primarily raises antitrust issues where there is 
geographic overlap; payer perspective important; 
agency merger guidelines applicable

• Affiliations: Also raises antitrust issues where there is 
geographic overlap, but analytical principles differ in 
certain respects; in addition, affiliations and joint 
ventures are more likely to raise fraud and abuse and 
tax exemption issues where hospitals and physicians are 
involved

Legal Analysis of Mergers vs. Affiliations
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• CMS’ definition of and requirements for ACOs align with 
the Antitrust Agencies’  historical thinking about clinical 
and financial integration, and therefore will accord rule 
of reason treatment to the commercial market activities 
of ACOs participating in the MSSP assuming that they 
basically operate in the same way

• Joint ventures also are reviewed under the rule of 
reason

Antitrust: Rule of Reason Regarding 
Affiliations
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Antitrust: Safety Zone & 
Voluntary Review Process

• The guidance statement for ACOs provides a safety zone for lower 
market share ACO collaborations, although safety zones in many 
ways state the obvious and generally protect arrangements that 
most people would understand as not being a problem in the first 
place

• More helpfully, the ACO guidance provides examples of ACO-
related behavior that potentially would be of concern to the 
Agencies, such as improper sharing of competitive information, 
tying sales, and exclusive contracting – this gives ACO providers 
real guidance as to what to avoid

• In addition, a voluntary expedited review process is provided for 
ACOs and their participants in the event that a specific, direct 
determination from the Agencies is desired – little uptake so far
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• Notwithstanding the useful guidance in the Final Statement, market 
concentration and market power concerns remain the subject of an 
ongoing national policy debate – for example, the provider community 
generally cheered the removal of the pre-approval requirement for high 
market share ACOs from the Final Statement, while the payer and 
purchaser community was highly critical

• DOJ and FTC clearly state that they will continue to protect competition 
in markets served by ACOs, using CMS data, and will “vigorously 
monitor complaints.”  And merger enforcement is not affected – the 
Agencies will continue to enforce under the current merger guidelines

• The state action defense may become an increasing area of focus in light 
of Phoebe Putney case and some state-based efforts to drive area-wide 
collaboration, particularity for Medicaid populations
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Antitrust: Market Power Issues and 
Mergers



• Antitrust analysis of mergers and affiliations 
becoming more similar in value-based payment 
context 

• ACO Guidance on conduct to avoid is instructive in 
analyzing both mergers and affiliations, e.g.
– Will the combined/affiliated entity  control a significant 

share of the market? 
– Will the providers that have combined (by merger or 

affiliation) be contracting with payers on an exclusive basis? 

Antitrust Analysis – Value-Based Payment
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• Showing that an integration is likely to produce significant 
efficiencies or quality improvements could strongly influence 
the outcome of an antitrust rule of reason analysis
– Can you show that the merger/affiliation is likely to produce significant 

efficiencies or quality improvements? 
– Is there detailed and compelling evidence that the affiliation would 

result in meaningful improvements in the quality or efficiency of care? 

• The FTC has stressed that for this evidence to be taken 
seriously, it needs to be detailed, persuasive, and 
demonstrated within ordinary course documents 

Antitrust Analysis – Staff Interpretations 
of the Merger Guidelines 

Jeffrey Perry and Richard Cunningham.  Effective Defenses in Concentrated 
Markets.  Antitrust Magazine  (American Bar Association, Spring 2013). 
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Market Power Issues ─ 
A Private Market Solution?

• There is the potential for new forms of contracting (rather than mergers) 
among providers, including in some cases high market share providers, 
working with payers, to accomplish accountable care goals through bundled 
and global payments to create antitrust-acceptable pathways (i.e., if payment 
is based on measurable value (quality over cost), where is the harm?)

• We are actively developing the measures and risk models
• The private sector would benefit from greater payer-provider collaboration 

in this regard; employers can help drive this result
• Failure to do so will put more onus on the government to regulate the prices 

of both and to micromanage the contract provisions between them
• Payers, providers, and employers would be well served by adopting 

voluntary protocols relating to quality measures and cost efficiency, and the 
allocation of savings between them (and consumers), including appropriate 
contract provisions
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Market Power Issues ─ 
A Private Market Solution? (cont.)

• Such voluntarily contracting protocols would include quality 
measures, benchmarks, and a savings allocation formula that 
includes giving some savings back to consumers

• Appropriate data would need to be collected and shared among 
payers, providers and consumers

• Models and results developed by CMS and NCQA could be 
adapted for antitrust review purposes

• Both network model ACOs and merged entities (or those seeking 
to merge) could be evaluated according to these developing 
“value” criteria,  incorporating clinical and financial integration
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The “Systemness” Imperative 
• The momentum of change in health care payment and 

delivery is now mandating effective clinical and financial 
integration among providers

• Legal barriers need to continue to be addressed to allow the 
benefits of integration while still protecting against harm

• The complementary nature of financial and clinical 
integration means that successful provider organizations 
potentially can “do well by doing good”

• Health care boards need to be well-informed, pro-active, and 
able to oversee financial stewardship, quality improvement, 
and regulatory compliance simultaneously and seamlessly
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