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Where ERISA And The Affordable Care Act Collide 

Law360, New York (December 05, 2013, 3:48 PM ET) -- In July 2013, the Obama administration 
announced a delay of the employer mandate provision of the Affordable Care Act for one year (i.e., the 
employer mandate). While back in July a one-year delay seemed like an eternity, the reality is that given 
the way in which most employers will determine whether an employee is classified as full-time, and 
therefore is eligible for coverage, as a practical matter, in very short order employers may be forced to 
make staffing decisions that could expose them to liability. This article will examine some of the risks 
associated with employer staffing decisions and how those risks maybe mitigated. 
 
In general, the employer mandate requires that certain "applicable large employers" make an offer of 
coverage to their employees who work on average 30 hours or more each week. The regulations 
implementing the employer mandate allow employers to select a “look-back” period of time between 
three months to one year to use as a measurement period to determine if an employee worked an 
average of 30 hours or more per week. If the employer determines that an employee was employed on 
average at least 30 hours of service per week during the “look-back” period, then the employer must 
treat the employee as a full-time employee during a subsequent “stability period,” regardless of the 
number of hours of service the individual works over that time period. Because employers may use a 
look-back period of up to one year, many employers will start counting the number of hours their 
employees work beginning Jan. 1, 2014. Thus, in many cases, employer staffing decisions must be made 
soon. 
 
There is very little doubt, especially in industries that employ large numbers of part-time workers, that 
the 30 hour classification of “full-time” employees will increase the number of employees who are 
eligible for coverage and as a result will increase the cost of the employer’s benefits. Being rationale 
actors, it seems reasonable that employers will generally seek to maximize their staffing in a manner 
that minimizes the impact of the 30 hour threshold. In some cases, this may mean that to reduce the 
cost of coverage employers will reduce part-time workers’ hours below 30 hours per week and 
consequently ensure that employees who typically work over 30 hours per week work more hours. 
 
A strategy of reducing employee hours could potentially expose employers to liability under Employee 
Retirement Income Security Act of 1974 section 510. In general, section 510 of ERISA prohibits 
interfering with employee benefits and protects employees’ rights to present and future entitlements. 
In the context of the ACA, claims may be made that an employer’s workforce management efforts 
interfered with an employee’s right to health coverage. In this regard, the most obvious plaintiff would 
be an employee who averaged 30 hours or more a week previously and whose employer reduced his or 
her workload below 30 hours per week in response to the employer mandate. In such a situation, 
arguments could be made that the change was made with the intent to deny that individual a right to 
which he or she would have been entitled (i.e., health coverage). 
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This risk was recently brought to light during a U.S. House of Representatives Committee on Small 
Business, Subcommittee on Health and Technology hearing into “The Effects of the Health Law’s 
Definitions of Full-Time Employee on Small Businesses.” During that hearing, the chair of the 
subcommittee raised this issue and stated his opinion that the application of ERISA section 510 to 
employer mandate workforce management situations represents a conflict of law. Regardless of 
whether a conflict exists, the merits of ERISA section 510 claims are likely to be tested in the courts. 
Thus, it is important for employers to understand the claims that may be brought against them in this 
regard and the steps that maybe taken to reduce the chance of such claims succeeding. 
 
ERISA section 510 is enforced through the civil enforcement framework laid out in section 502 of ERISA. 
Depending upon the nature of the action, ERISA section 502 allows for both private parties as well the 
secretary of labor to bring civil actions to enforce ERISA. While all of the arguments a plaintiff might 
make in an ERISA section 510 claim might make is not entirely clear in the context of the employer 
mandate, and without commenting on the merits of such claims, enforcement actions could involve the 
following several provisions of ERISA section 502(a): 

 First, under section 502(a)(1)(B), a participant or beneficiary may bring a civil action to recover 
benefits due to him under the plan, to enforce his rights under the plan, or to clarify his rights to 
future benefits under the plan. 
  

 Second, section 502(a)(2) allows the secretary of labor, a participant, a beneficiary, or a fiduciary 
may bring an action against a fiduciary for breach of fiduciary duty in accordance with section 
409 of ERISA. 
  

 Third, a participant, beneficiary, fiduciary, and in certain cases the secretary of labor, is 
authorized to bring an action under section 502(a)(3) to (1) enjoin any act or practice which 
violates ERISA or the terms of the plan, or (2) obtain other appropriate equitable relief to 
redress violations or enforce any provisions of ERISA or the terms of the plan. 
  

Typically, plaintiffs bringing ERISA section 510 claims seek redress under the first and third options 
above. Under these options, monetary relief is limited. The first option restricts potential monetary 
relief to benefits due under the plan. However, section 502(a)(3), the so-called “catch-all provision,” 
makes available “other appropriate equitable relief.” The interpretation of the third option has been the 
subject of considerable legal debate. 
 
In CIGNA Corp. v. Amara, the Supreme Court indicated in dicta that such equitable relief may include 
monetary relief in certain situations, which would not necessarily be limited to the value of a lost plan 
benefit. Thus, in section 510 claims plaintiffs maybe entitled to relief that extends beyond monetary 
relief for benefits due under the plan in certain circumstances. 
 
ERISA section 510 claims are generally evaluated by the courts using a three-step process. The most 
relevant aspect of such an evaluation is that a plaintiff must generally establish that the employer was 
motivated by the specific intent to avoid providing the benefit. As discussed above, the most likely 
plaintiff in an ERISA section 510 situation would seem to involve an employee who averaged 30 hours 
per week prior to the employer’s staffing decision, but whose hours were reduced to below 30 hours 
per week. 
 



 

 

Given the need to make staffing decisions in the short term, there are steps an employer may take that 
may limit the risk of a section 510 enforcement action or suit. The crux of managing section 510 
exposure rests on the employer’s ability to limit the argument that they acted with a specific intent to 
deny an employee a benefit to which he or she would have been entitled. Perhaps most significant, is 
the need to manage both internal and external communications relating to staffing decisions. 
 
From an external standpoint, employers should refrain from discussing their benefit strategy or staffing 
decisions with the media. Further, employers should be cognizant that internal communications may 
also be used to establish specific intent. Thus, employers should create a centralized message relative to 
the company’s response to the employer mandate and convey that message to all employees. 
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