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Court Curbs Class Action In Gender Bias Case
Second Circuit cites arbitration clause in plaintiff’s contract

In an employment discrimination 
decision significant to employ-

ers seeking to avoid class actions in 
court, the U.S. Court of Appeals for 
the Second Circuit has ruled that an 
arbitration clause in an employment 
contract precluded one of the three 
plaintiffs in a gender discrimination 
class action from proceeding in feder-
al court and required her to arbitrate 
her claim privately. 

In Parisi v. Goldman, Sachs & Co., 
Docket No. 11-5229-cv (March 21, 
2013), the Second Circuit reversed a de-
cision by the U.S. District Court for the 
Southern District of New York, which 
allowed the plaintiff to proceed in the 
class action on the basis that she had a 
right to bring a substantive “pattern-or-
practice” class claim under Title VII, al-
leging that discriminatory actions were 
the company’s regular practice, rather 
than one or more isolated incidents.  

The Second Circuit Court ruled that 
a substantive statutory right to pursue 
a pattern-or-practice claim does not 
exist, and the class action claim was 
something she could waive by the arbi-
tration agreement. 

Lisa Parisi and two other Goldman 
Sachs employees sued individually 
and on behalf of a putative class alleg-
ing a continuing pattern and practice 
of discrimination based on sex against 
females with respect to compensation, 
business allocations, promotions and 
other employment terms and condi-
tions in violation of Title VII and other 
statutory rights. 

Parisi had an arbitration clause in 
the Managing Director Agreement she 
signed, which provides that “any dis-
pute, controversy or claim arising out 
of or based upon or relating to Employ-
ment Related Matters will be finally set-
tled by arbitration . . . in accordance with 
the rules . . . of, the New York Stock Ex-
change Inc. (NYSE), the National Asso-
ciation of Securities Dealers (NASD), or 
the American Arbitration Association 
(AAA). If both the NYSE and NASD de-
cline to arbitrate the matter, the matter 
will be arbitrated before the AAA in ac-
cordance with the commercial arbitra-

tion rules of the AAA.” 
Goldman Sachs moved, pursuant to 

the Federal Arbitration Act (FAA), to 
enforce the arbitration agreement and 
compel Parisi to arbitrate individually, 
because her employment contract did 
not provide for arbitration on a class-
wide basis. Parisi argued that she did 
not understand that the employment 
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contract banned class action claims or 
that the arbitration clause precluded her 
from asserting her substantive rights to 
challenge systemic discrimination. 

The District Court accepted Parisi’s 
argument and ruled that compelling ar-
bitration effectively operated as a waiver 
of a substantive right under Title VII. 
Therefore, the District Court ruled that 
the arbitration clause must be invalidat-
ed.  Goldman Sachs argued that there is 
no substantive statutory right to pursue 
a pattern-or-practice claim.

Federal Policy
The Second Circuit Court agreed 

with Goldman Sachs and held that the 
Supreme Court has consistently inter-
preted the FAA as establishing a “fed-
eral policy favoring arbitration agree-
ments” even when the claims are fed-
eral statutory claims, unless the FAA’s 
mandate has been overridden by a con-
trary congressional mandate.

Also, the Second Circuit ruled that by 
agreeing to arbitrate a statutory claim, 
a party does not forgo the substantive 
rights, but submits to their resolution 
in arbitration, rather than in court, cit-
ing CompuCredit Corp. v. Greenwood, 
132 S. Ct. 665 (2012), and Mitsubishi 
Motors Corp. v. Soler Chrysler-Plymouth 
Inc., 473 U.S. 614 (1995), among other 
Supreme Court decisions. 

The Second Circuit found two cir-
cumstances where motions to compel 
arbitration must be denied for prevent-
ing plaintiffs from vindicating their 
statutory rights. First, where the arbi-
tration clause was unenforceable be-
cause it contained a class action waiver 
forcing plaintiff merchants into indi-

vidual Sherman Act claims. The court 
concluded that the complexities of an-
titrust litigation rendered individual 
arbitration of those claims cost prohibi-
tive. See Italian Colors Restaurant  v. 
Am. Express Travel Related Services Co., 
667 F. 3d 204 (2d Cir. 2012). 

In addition, the Second Circuit 
agreed with decisions by the First, Fifth 
and Eleventh circuits, which have ruled 
that certain arbitration agreements were 
unenforceable because they interfered 
with the recovery of statutorily autho-
rized damages — such as severing as 
unenforceable a provision of an arbitra-
tion agreement limiting the availability 
of treble damages under the Sherman 
Act, or a ban on punitive and exem-
plary damages in a Title VII case.  See, 
e.g. Kristian v. Comcast Corp., 446 F. 3d 
25 (1st Cir. 2006), Hadnot v. Bay Ltd., 
344 F. 3d 474 (5th Cir. 2003); Paladino 
v. Avent Computer Techs Inc., 134 F. 3d 
1054 (11th Cir. 1998).  

Method Of Proof
Regarding Parisi’s contention that the 

arbitration would preclude her from 
vindicating her right to bring a substan-
tive “pattern-or-practice claim” under 
Title VII, the Second Circuit ruled that a 
“pattern-or-practice claim” simply refers 

to a method of proof and is not a “free-
standing cause of action,” citing Chin v. 
Port Authority of New York, 685 F. 3d 
135 (2d Cir. 2012); Celestine v. Petroleos 
de Venezuella SA, 266 F. 3d 343 (5th Cir. 
2001); and International Brotherhood of 
Teamsters v. United States, 431 U.S. 343 
(1977).  The Second Circuit said that it 
was no more than the application of the 
McDonnell Douglas “burden-shifting 
framework” to claims brought by the 
government on behalf of a group of em-
ployees or by class plaintiffs.  

The Second Circuit also found that 
Federal Rule 23 for Class Actions is a 
procedural right only and not ancillary 
to the litigation of substantive claims. 
Federal Rule 23 presupposes that a claim 
exists, and does not create a non-waiv-
able, substantive right to bring a claim. 
(Wal-Mart Stores v. Dukes, 131 S. Ct. 
2541 (2011)).  The Second Circuit con-
cluded that Parisi would have the abil-
ity to offer to the arbitrators evidence 
of discriminatory patterns, practices or 
policies in order to obtain relief for her 
claims under the rules applicable to ar-
bitrations. 

For employers seeking to litigate an 
employment discrimination case in 
an arbitration, rather than in court, 
this Second Circuit ruling in Parisi al-
lows employers to rely on employment 
agreement arbitration clauses to avoid 
class action litigation in court and the 
right to compel individual arbitrations 
of those employment related disputes.  
Employers should consider adding ar-
bitration terms to their employment 
agreements and ensure that the terms 
compel claims to be arbitrated on an 
individual basis.  ■
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The Second Circuit Court 
held that the Supreme Court 
has consistently interpreted 
the Federal Arbitration Act 
as establishing a ‘federal 

policy favoring arbitration 
agreements.’


