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Rare proceedings
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Peter A. Steinmeyer of
Epstein, Becker & Green P.C.
was optimistic when he appeared
before Chicago’s federal appeals
court to argue a client’s case a
second time.
The first time, he faced a

three-judge panel and lost. This
time, his case had the full court’s
attention.
The 7th U.S. Circuit Court of

Appeals likely would not have
agreed to a new hearing before
all its active members — known
as a rehearing en banc — unless
at least some of its judges were
displeased with the ruling
initially issued in the case,
Steinmeyer said.

“So you’re kind of going into
the argument with the wind at
your back when it’s your petition
for rehearing en banc that was
granted,” Steinmeyer said.
The optimism turned out to be

well-founded.
Eight months after he and

opposing counsel faced off before
the 7th Circuit in a labor law
dispute, the court ruled 7-4 in
favor of Steinmeyer’s client.
Contempo Design Inc. v. Chicago
and Northeast Illinois District
Council of Carpenters, 226 F.3d
535 (7th Cir. 2000).
The ruling overturned the 2-1

decision previously issued by the
panel.
It was the only en banc

opinion handed down by the 7th
Circuit in 2000.
Since then, the number of en

banc rulings issued by the court
following either oral argument or
the submission of briefs has
ranged from one each in 2005,

2008 and 2011 to seven in 2010.
Figures for calendar year 2012

were not available. But in the 12
months ending Sept. 30, 2012,
the 7th Circuit issued four en
banc rulings following oral
argument.
Only the active judges on the

7th Circuit may vote on a request
for rehearing en banc.
A majority of those judges is

required to grant such a request.
Ten of the 11 seats on the 7th
Circuit are currently filled,
meaning that six votes are
required to get a rehearing en
banc.
When it comes time to hear

the case, only the active judges
on the 7th Circuit and any senior
judge on the 7th Circuit who
served on the panel that initially
heard a case may take part in a
rehearing en banc.
A visiting judge who served on

the panel may not vote on a
petition for rehearing and may
not participate in the rehearing
if the petition is granted.
Most visiting judges are jurists

who serve on the federal trial
bench in Illinois, Indiana or
Wisconsin. However, retired U.S.
Supreme Court Justice Sandra
Day O’Connor served as a
visiting judge in several cases.
While they may not vote on a

petition or take part in rehear-
ings en banc, visiting judges who
served on the panel that initially
heard a case may suggest that
the active 7th Circuit judges vote
in favor of rehearing.
Last year, the 7th Circuit held

rehearings en banc in six cases.
Sole practitioner Martin J.

Murphy of Long Grove argued on
behalf of the appellant in one of
those cases.
Murphy’s client filed a class-

action lawsuit accusing Palatine
police of violating the Driver’s
Privacy Protection Act by
leaving tickets on vehicles that
contained confidential informa-
tion about the vehicles’ owners.
U.S. District Judge Matthew F.

Kennelly dismissed the suit and a
panel of the 7th Circuit split 2-1
in affirming his ruling.
The full court revived the suit

in a 7-4 ruling. Jason Senne v.
Village of Palatine, No. 10-3243.
Murphy said the split in the

panel that initially heard the case
likely was the primary reason he
got a second chance.
“I think the biggest factor in

getting the en banc petition
granted is having someone on
the panel on your side,” Murphy
said. “You have an advocate on
your side.”
Steinmeyer said the 7th

Circuit, in deciding whether to
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grant a petition for rehearing en
banc, also considers whether the
ruling being appealed conflicts
with other decisions.
And the court considers the

nature of the legal issues
involved in a case, Steinmeyer
said.
“They’re really looking for

cases of exceptional importance,”
he said.
Alexander J. Luchenitser — an

attorney with Americans United
for Separation of Church and
State in Washington, D.C. — also
said circuit courts look for
conflicting rulings and “high-
impact” issues when weighing a
request for rehearing en banc.
The appellate court also might

consider whether the legal and
factual issues involved are inter-
esting, he said.
Last year, Luchenitser argued

in a rehearing en banc on behalf
of clients who contended that a
Wisconsin public school district
violated the First Amendment by
holding graduation ceremonies at
an evangelical Christian church.
The 7th Circuit agreed with

Luchenitser’s clients in a 7-3
ruling. John Doe 3, et al. v.
Elmbrook School District, No. 
10-2922.

That ruling overturned a 2-1
ruling in the school district’s
favor previously issued by a 7th
Circuit panel.
The 7th Circuit last year also

held rehearings en banc in James
E. Killian v. Concert Health Plan
Insurance Co., No. 11-1112, and
Johana Cece v. Eric H. Holder Jr.,
No. 11-1989.
In Killian, a panel had split 2-1

in upholding U.S District Judge
Marvin E. Aspen’s decision to
dismiss claims that an insurance

company improperly denied
benefits and breached its
fiduciary duties to a cancer
patient.
In Cece, a panel in a 2-1 ruling

agreed with the Board of
Immigration Appeals that
Albanian women at risk of being
forced into prostitution did not
have enough in common to
constitute a “social group” under
U.S. immigration law.
The 7th Circuit has not issued

en banc rulings yet in Killian and
Cece.
The court did rule in Minn-

Chem Inc., et al. v. Agrium Inc., et
al.,  No. 10-1712, after a rehearing
en banc last year.
U.S. District Judge Ruben

Castillo had declined to dismiss
claims that potash producers
had formed a cartel to fix 
prices in violation of U.S.
antitrust laws.
A 7th Circuit panel overturned

Castillo’s decision, but the full
court directed that the claims be
reinstated in an 8-0 ruling.  The
parties later settled the litiga-
tion.
Last year, the 7th Circuit also

ruled after a rehearing en banc
in Donald Vance, et al. v. Donald
H. Rumsfeld, Nos. 10-1687 and 

10-2442.
The court split 8-3 in holding

that two American civilians who
claim they were tortured by U.S
military personnel in Iraq had no
right of action against former
U.S. Secretary of Defense Donald
Rumsfeld.
A three-judge panel of the 7th

Circuit had previously upheld a
decision by now-retired U.S.
District Judge Wayne R.
Andersen to allow the civilians to
pursue their suit.
Murphy said arguing before

the 7th Circuit in a rehearing en
banc is “challenging.”
“You’ve got that many more

questions being shot at you,” he
said.
Luchenitser had the same take

on the matter.
“It’s more difficult, because

instead of three judges asking
you questions and trying to trip
you, you have 10,” he said.
But Luchenitser said he was

“awed” appearing before “these
distinguished judges, all of them
at the same time.”
For Steinmeyer, the en banc

hearing presented “a very
exciting experience.”
“It was an honor and

privilege,” he said.
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