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I. INTRODUCTION

The New York Harbor, as we know it today, is a far cry from
what existed before there was European contact. The harbor
could be described as having gently sloping shores, with shallow
flats and extensive wetlands. The onset of trade brought with
it the need for settlers to build retaining walls and bulkheads,
and to use timber to backfill along waterfronts. The first
primitive dock was constructed before 1654. Less than three
hundred years later New York Harbor had more miles of
waterfront bulkheaded than any harbor in Europe, Asia or South
America. I A natural outgrowth of this development was the
construction of a highway system to accommodate growing
urban centers. Marshes along the coasts, which were unappre-
ciated for their habitat value and were considered nuisances
because of their biting insect populations, were filled in. The
prevailing attitude toward tidal marshes could be summed up
by these notes from an in-service training course for Department
of Sanitation workers, which praised landfills for "eliminating
useless tracks of land, rat infested, malaria breeding eyesores
for the community."z

In the 1800s there began to be some recognition that health
problems were related to domestic wastes and intercepting
sewers were installed to convey this waste flow to treatment
plants. During the industrial revolution, when indoor plumbing
became standard, sewer lines from buildings were tied into storm
sewers, and thereby domestic wastewater was discharged into

l Summary of the Comprehensive Conservation & Management Plan (March 1996),p.7.
2 Donald F, Squires, Marine Sciences Institute, University of Connecticut, Stons, CT, "A Historical Review of Changes in Near-Sho¡e Habitats in the

Sound-Harbor-Bight System," included in Cleaning Up our Coastal Waters: An Unfinished Agenda, A Regional Conference (March 1990).
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the waterways together with rainwater. In the mid-l800s, when
the paving of streets began in cities, storm sewers were installed
to carry excess runoff to the nearest waterways. The sewers that
ca¡ried wastelvater were sized primarily for dry-weather, i.e.
periods without rain, and for a small amount of wet weather,
i.e. rain events. A notable attitudinal shift occu¡red with the
recognition that wastewater control without treatment was no
longer a legitimate means of disposal nor was using receiving
waters a legitimate vehicle to absorb and incorporate waste.

Population increases brought with them the concomitant
increases in croplands and in urban areas. The New York-New
Jersey coastal region experienced a population explosion from
approximately 4 million people in 1880 to 14.5 million people
in 1990.3 At the beginning of the 20th century, the development
of rapid transit and improved health standards produced a

population explosion at America's front doorway. Millions of
people poured into the area and began to spread out and around
New York City. This expanded population abused water re-
sources 

- 
which were a primary reason for moving into the

area 
- 

and generally behaved as though these resources were
inexhaustible. The pollution of waters was widespread. It soon
became obvious that this was not only a local problem. An
outbreak of typhoid in Chicago was attributed to eating polluted
oysters. Following that outbreak, oyster beds between the Statute
of Liberty and Staten Island, among others, were closed as

polluted. By the 1930s, although water quality had declined
markedly, bathing was still permitted in polluted waters, because
of the recreational needs of millions of people. Along with these

historical trends, the greatest impact on water quality was the
discharge of sewage. It thus became clear that an undeniable
need for sewage treatment plants existed.

By the beginning of the 20th century, the City of New York
was directed by the State legislature to create the Metropolitan
Sewerage Commission of New York. The stated mission of the
Commission was to study sewage and its disposal and to
fo¡mulate a plan to improve sanitary conditions. In 1910, the
Commission observed, "bathing in New York harbor is danger-
ous to health and the oyster industry must soon be entirely given
up."4 Interstate Commissions began to be appointed to address

the friction that occurred between states as to who was polluting
the waters. A notable example of this is the history of what
occurred between New York and New Jersey over pollution in
the Passaic River Valley, which will be addressed further along.

il. SIX INTERSTATE COMMISSIONS

The streams and rivers of New York State are linked to six
major watersheds that spread from the Mississippi River to the
Atlantic Ocean. The protections of the waters in the New York
region are a critical component of the environmental health of
a large expanse of the country. Six interstate river basin

commissions encompassing these six watersheds include New
York State among their membership. This inclusion is recogni-
tion that the flows from New York State impact the lives of
millions of people, as well as the plants and animals that live
within the watersheds. The commissions in question are as

follows: the Delaware River Basin Commission (DRBC), the
Great Lakes Commission (GLC), the Interstate Environmental
Commission (IEC), the New England Interstate \ùy'ater Pollution
Control Commission (NEIWPCC), the Ohio River Valley Water
Sanitation Commission (ORSANCO), and the Susquehanna
River Basin Commission (SRBC).

While these six interstate commissions encompass many
states, the New York/New Jersey corridor can be used as an
example of how growing populations and water usage altered
the landscape and in tum the waterscape. Two principal regional
trends, the increase in cropland and the expansion of urban areas,

resulted in the greatest impact on water quality from pollutant
discharge. A population explosion - from the 1880s to the
1990s and beyond - and the concomitant impact on water
quality mandated that population centers find ways to protect
their waters. As early as 1936, well before there was a federal
Environmental Protection Agency or a federal Clean Wate¡ Act,
came the formation of federal compact agencies, based on formal
written warrants of authority granting certain powers and
privileges, or authorizing or commanding the performance of
certain duties among the states. Once these compacts were
entered into, the law-making authority of the individual states

involved later ratified these compacts. Interstate conflicts that
arose over shared waters by the mid-1930s led to the formation
of the Interstate Sanitation District and later the Interstate
Sanitation Commission,5 the first of the federal compact agen-
cies. All federal compact agencies come into existence the same

way by having the state governments pass legislation and then
having the federal government pass concurrent legislation
ratifying the states' actions.

A. Interstate Environmental Commission

The Interstate Environmental Commission (IEC), known until
2000 as the Interstate Sanitation Commission, is the oldest of
these federal compact agencies. The IEC is a joint agency of
the states of New York, New Jersey and Connecticut. It was
established in 1936 under a compact between New York and
New Jersey and approved by Congress. Connecticut joined in
1941. The mission of the IEC, similar to that of the other
interstate commissions, is to protect and enhance environmental
quality through cooperation, regulation, coordination and mutual
dialogue between govemment and citizens in the tri-state region.
As an interstate agency it views the region as a whole, irrespec-
tive of state boundaries, and it has the advantage of being
impartial. The IEC has both regulatory and enfo¡cement powers

3 Cleaning Up The Doorway To America, 20 Years of Progress In Pollution Control 1936-1956 (Interstate Sanitation Commission 1956).
4 Metropolitan Sewerage Commission, 1910. As quoted by Dennis J. Suszkowski, Hudson River Foundation, New York, NY. "Conditions in the New

York/New Jersey Harbor Estuary," included in Cleaning Up our Coastal Waters: An Unfinished Agenda, A Regional Conference (March 1990).
5 The Interstate Sanitation Commission, a tri-state agency created by interstate compact approved by the Congress, was known as tbe Interstate Sanitation

Commission until October 27,2000 when it was redesignated as the Interstate Environmental Commission pursuant to the Energy and Water Development

Appropriarions Act, Pub. L. No. 106-377, $ ó06, 114 Star. 14418-27 (2000).
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that are often utilized, both interstate and intrastate, to improve
the quality of life for all citizens. The current spirit of coopera-
tion did not exist prior to the establishment of Commissions and
some disputes resulted in litigation. An example of this early
litigation can be seen in what occurred in the Passaic River
Valley in New Jersey.

Historically, concems about discharges from the area around
Passaic Valley surfaced as early as 1896, when a series of
commissions were appointed by the Governor of New Jersey
and the New Jersey legislature to study the problem created by
the drainage of 84 percent of the Passaic River's polluted water
into Upper New York Bay. The reports of these commissions
resulted in the creation of the Passaic Valley Sewerage District,
and the Passaic Valley Sewerage Commission (PVSC), with a

directive to cease disposing of raw sewage into the Passaic River
and to prepare plans and specif,rcations for the construction of
a trunk sewer to dispose of sewage. The directive authorizing
the construction provided for further study to ascertain whether
or not the sewage discharge polluted the waters of New York
State so as to create a nuisance. Two studies were conducted,
one by New Jersey and one by New York. New Jersey's study
found that the discharge did not pollute so as to create a

nuisance; New York's study, on the contrary, found that the
discharge did pollute so as to create a nuisance. The failure to
reach a compromise resulted in one of the first cases of New
York suing New Jersey in 1909, which was dismissed without
prejudice after a stipulation was filed in 1910.

In 1903, PVSC recommended to the New Jersey legislature
the construction of an intercepting sewer along the west bank
of the Passaic River from the Great Falls at Paterson to a

pumping station on the Newark meadows. The sewage was to
be pumped through a steel main under Newark Bay into a main
sewer across Bayonne to an outfall in New York Bay near
Robbins Reef Light. Following a thorough investigation in 1905
and 1906, the New York Bay Pollution Commission reported
adversely upon this recommendation.6 When the report suggest-
ing the discharge of the sewage from this large and rapidly
growing district into New York Bay was made public, there was
criticism conceming the discharge of the sewage in its raw form
into the harbor. PVSC applied to the War Department for
permission to construct the outlet sewer into the harbor. New
York State sought an injunction to prevent the discharge of the
Passaic Valley sewage into the harbor. The United States
government, which intervened in the lawsuit as co-plaintiff,
believed that PVSC's plans were so indefinite and inadequate
that navigation would be obstructed and waters would become

unhealthy. The United States government took the position that
it was not interested in the pollution of the waters as affecting
health conditions surrounding the City of New York, but rather
that its interest in the matter concemed the health of the troops
and government employees. The intervention of the federal
government resulted in a more thorough and comprehensive
method of treatment that was ultimately adopted in a 1910
Stipulation.T The Stipulation provided for certain screens
through which waste matter would pass. It also required self-
cleaning mechanical screens having clear openings, as well as

sedimentation basins and tanks of a prescribed capacity. Scum
boa¡ds we¡e required and the serilage and waste thus screened
and settled were to flow into a pump well, which would then
be pumped under pressure through a tunnel to a point in New
York Bay where it would be dispersed. The dispersal would be
through a series of outlets forty feet or more below the surface
of the water at mean low tide.8 Thereafter, the War Department
granted PVSC permission to discharge sewage into the harbor
providing certain terms were met to protect fish life.

In establishing plans for regional sewage fteatment in 1936,
IEC referenced the aforementioned 1910 Stipulation in the Tri-
State Compact establishing the IEC. With the advance of
secondary treatment, the 1910 Stipulation has since been ren-
dered obsolete.

B. I)elaware River Basin Commission

In 1954, concerns about water allocation and not water
pollution brought the states of New York and New Jersey and
the City of New York to the United States Supreme Court. This
1954 litigation came about because New York City was planning
to divert a large amount of the Delaware River's flow and there
were no guarantees that the other states would continue to
receive their share of the water. New Jersey commenced the
lawsuit and was joined by Delaware. New York State joined
in New York City's petition to the United States Supreme Court.
In its decision, the United States Supreme Court established flow
targets. The targets are gradually reduced during drought watch,
warning and emergency. These "good faith recommendations"e
develop a set of drought operating plans and a system that would
reduce flow targets and allow diversions during an emergency.
While the parties to the lawsuit may change flow targets, the
agreement to do so must be unanimous.lo This sharing is of
particular importance during water shortages and drought. The
DRBC has brought New York State, New York City and the
three down basin states of Delaware, New Jersey and Pennsylva-
nia together to modify the decree and ensure sharing of water
in an equitable manner.

6 Report of the Metropolitan Sewerage Commission of New York, "sewerage and Sewage Disposal in the Metropolitan District of New York and New
Jersey." Appointed unde¡ chapter 639, Laws of 1906, as amended by chapter 422. Laws of 1908 of New York State, April 30, 1910.

7 People of the State of New York v. State of New Jersey, 256 U.S. 296,296 (1921).
I The Stipulation referenced in N.Y. Environmental Conservation Law (E.C.L.) $ 21-0501 was made binding upon the PVSC and the federal govemment

in 1910 after the U.S. Supreme Coul dismissed a lawsuit brought by New York against New Jersey frnding that New York could not overcome its burden
of establishing that PVSC's discharges into Upper New York Harbor would cause a public nuisance. The federal govemment intervened and in retum
for the federal government's dismissal witbout prejudice, PVSC agreed to meet certain standards in its sewage treatment operation.

9 Interstate Water Management Recommendations of the parties to the United States Supreme Court decree of 1954 to the Delaware River Basin
Commission pursuant to the Commission Resolution 7820,

loDelaware River Basin Compact, art.3, $ 3.3 Allocations, Diversions, and Releases.

(PUB.004)
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A breakthrough in water resources management occuned in
1961 when President Kennedy and the govemors of Delaware,
New Jersey, Pennsylvania and New York signed concurrent
compact legislation creating a regional body with the force of
law to oversee a unified approach to managing a river system

without regard to political boundaries. The members of the

Commission are the four basin states and a federal member
appointed by the President of the United States. Since its
beginnings, the DRBC has successfully arbitrated the provisions
of the 1954 U.S. Supreme Court decreell that apportioned the

waters of the Delaware. One half of New York City's drinking
water comes from the Delaware River basin system, a system
that is gravity fed through tunnels and aqueducts, with no
fìltration. In addition, the DBRC's waste load allocation program
and upgrades at riverbank wastewater treatment plants have
resulted in dramatic declines in fecal coliform levels and
significant increases in dissolved oxygen levels in the tidal
Delaware River.

C. Great Lakes Commission

The Great Lakes Commission was established by joint legisla-
tive action of the Great Lakes states in 1955 (the Great Lakes
Basin Compact) and was granted congressional approval in
1968. The Great Lakes Commission is the only state/provincial
organization of its kind in the world, including states within the

United States and Canadian provinces. Its member states include
New York, Illinois, Indiana, Michigan, Minnesota, Ohio, Penn-

sylvania, and Wisconsin. Founded in both state and federal law
as are the other commissions mentioned in this article, it is
distinct from the other commissions in structure, as it includes
a unique bi-national partnership with Ontario and Quebec.

D. New England Interstate Water Pollution
Control Commission

Established by an Act of Congress in 1947, the New England
Interstate Water Pollution Control Commission (NEIWPCC)
establishes water quality standards and classifications for inter-
state waters in the New England-New York area. NEIWPCC
originally focused on issues related to wastewater treatment,
interstate water quality standards, and water classifications.
Included within NEIWPCC are the Lake Champlain Basin, Lake
Placid and Saranac Lake. The Lake Champlain Basin has

focused on reducing phosphorus loads to the waterway and
improvements at the Village of Lake Placid wastewater treat-
ment plant; improvements at the Town of Moriah wastewater
treatment plant; and an improvement at a five-acre wetland on
Halfway Brook in Warren County. New York has been an active
participant in helping to protect and improve Lake Champlain's
water quality. Starting in the 1960s and 1970s, and with the
emergence of the Federal Water Pollution Control Act in 1972,
NEIWPCC broadened its focus to include public outreach,
education and environmental training and assistance. Toward

that end the Environmental Training Center on the campus of
South Maine Technical College in South Portland, Maine was

created in 1969 as a school for wastewater treatment plant
operators. In 1998, the school and NEIWPCC's main offices
were consolidated in Lowell, Massachusetts. It has responded
to the needs and priorities of environmental professionals with
a heavy emphasis on education and training.

E. Ohio River Valley Water Sanitation
Commission

Since 1949, the Ohio River Valley Water Sanitation Commis-
sion (ORSANCO) and its eight member states - New York,
Illinois, Indiana, Kentucky, Ohio, Pennsylvania, Virginia, West
Virginia - 

have endeavored to improve water quality by
controlling and abating pollution in the waterways of the Ohio
River Basin. Through its regulations, ORSANCO sets pollution
control standards for industrial and municipal wastewater dis-
charges to the Ohio River and monitors certain discharges whose
effluent could seriously impair water quality. ORSANCO's
water quality standards are reviewed every three years.

F. Susquehanna River Basin Commission

The Susquehanna River Basin Commission was established

by compact in December 1970. Congress adopted what the
legislatures of New York State, Pennsylvania and Maryland had

already approved, a plan to guide the conservation, development
and administration of the water resources of the nation's largest
river lying entirely in the United States and emptying into the
Atlantic. The Susquehanna River, a navigable waterway, begins

at Otsego Lake near Cooperstown, NY and empties 444 miles
later into the Chesapeake Bay in Maryland. Since the river
contributes one-half of the freshwater in the Chesapeake Bay,
there is a need to ensure the availability of flows and to establish
a management system to oversee water usage as well as related
natural resources. The Commission is comprised of the desig-
nees of the governors of the th¡ee states making up the compact
and a representative appointed by the P¡esident of the United
States. Each of the four commissioners has a single vote. The
SRBC's Comprehensive Plan for the Susquehanna River Basin
includes these major areas: flood plain management and protec-
tion, viater supply, water quality, watershed protection and
management, recreation, fishing and wildlife, and cultural, visual
and other amenities.

ilI. The Interplay of State and Federal Water
Pollution Control Laws

A little known provision of the Constitution gives states the
power to enter into compacts with other states, subject to the

approval of Congress. 12 Although it has ratified many compacts,
Congress is not precluded by the existence of any of these

compacts from enacting subsequent legislation which preempts

l1 State of New Jersey v. State of New York, 347 U.S. 995 (1954).
12 U.S. Const. art. I, $ 10, cl. 3.

(P[JB 004)
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a compact. 13 Congress may control state water rights under the
negative Commerce Clause. 14 A compact does not operate as

a restriction upon the power of Congress under the Constitution
to regulate commerce. Indeed the Federal Water Pollution
Control Act (FWPCA) and its amendmentsl5 have been held
to preempt an inconsistent provision of an interstate compact
(South Platte Compact).16 As the court stated in Riverside
Irrigation Dist. v. Andrews:

It is true that Congress cannot unilaterally reserve the right
to amend or repeal an interstate compact. This does not mean,
however, that approving a compact limits Congress' authority
later to enact federal laws.

"the basis of pollution prevention and elimination will be the

application of effluent limitations" to particular polluters for
particular pollutants.

Another shift in emphasis from pre-FWPCA days was an
improvement in regulation through a permit program known as

the National Pollutant Discharge Elimination System (NPDES).
Under the FWPCA, discharges from point sou¡ces are not
allowed without a NPDES permit; even with a permit a dis-
charger could only discharge up to a level of effluent limitation
set out in the permit; monitoring was required; and discharge
monitoring reports had to be filed.

In the early 1980s pursuant to the FWPCA, New York and
New Jersey received delegations f¡om the federal govemment
for permitting authority. The New York State Department of
Environmental Conservation (NYS DEC) implements the stan-
dards of the Clean Water Act (CWA) (the successor to the
FWPCA) through the Environmental Conservation Law
@CL¡.zs The CWA authorizes the state issuance of NPDES
Permits.24 The CWA empowers states to create and administer
their own programs to issue permits. Under the NPDES program,
the NYS DEC is responsible for administering New York State
Pollutant Discharge Elimination System (SPDES) permits for
the discharge of pollutants into navigable waters. As contem-
plated by the CWA,25 the federal Environmental Protection
Agency (EPA) has delegated to the NYS DEC the authority and
responsibility to regulate discharge of pollutants into navigable
waters. SPDES permits issued by the state must comply with
the standards set forth by the CWA and federal regulations, but
they may prescribe more stringent requirements. Nothing in the
federal scheme precludes a state from choosing alternative or
supplemental means of achieving the same statutory objective.
On the contrary, the regulations clearly contemplate that the
requirements set forth in the regulations are not exclusive and
that they may be supplemented by the states. EPA's regulations
under the CWA26 provide that "[n]othing in this part precludes

a state from . . adopting or enforcing regulations which are

more stringent or more extensive than those required under this
part."

SPDES permits contain certain conditions that prescribe the
character and composition of the effluent that can be lawfully
discharged from treatment plants and othe¡ point sources.

*t*

A subsequent federal law of nationwide applicability will
therefore be enforceable even if it affects a prior compact.
Congress therefore did not limit its authority to enact the
Clean Water Act when it approved the South Platte Com-

Pact't7

In 1972, the Congress enacted the FWPCA,I8 establishing
a complex, all-inclusive system of regulation of all navigable
waters of the United States. The stated goal of the FWPCA was
to "restore and maintain the chemical, physical and biological
integrity of the Nation's waters . ."18 In enacting the
FWPCA, Congress brought about a distinct change in federal
water pollution control policy.le The change was an emphasis
on particular polluters as opposed to particular pollutants.
Previously, federal water pollution law focused on the quality
of the receiving waters, through establishing water quality
standards.20 This system of pollution control led to substantial
problems in enforcement because of the difficulty in establishing
precise effluent limitations for particular pollutants on the basis
of the water quality desired for the receiving bodies of water.2l

As the court pointed out in PIRG v. P.D. Oíl and Chemical
Storage, Inc.,22

The 1972 legislation contained a "major change in the
enforcement mechanism of the federal water pollution control
program from water quality standards to effluent limits."
. . . Water quality standards for the receiving waters were
retained as a measure of pollution control effectiveness, but

13 Sporhase v. Nebraska, 458 U.S. 941 (1982).
14Pennsylvania v Vy'heeling and Belmont Bridge Co., 59 U.S.421,433 (1855).
15 33 u.s.c. g l25l et set1.

16 Rive¡side Irrigation Dist. v. Andrews, 568 F. Supp. 583 (D. Colo. 1983), affd on other grounds, 758 F. 2d 508 (l0th Cir. 1985).
l7 Riverside Irrigation Dist. v. Andrews, 568 F. Supp. at 589 to 590.
lSFederal WaterPollution Cont¡ol Act (FWPCA),33 U.S.C. $$ 1251 to 1387.
rsp1rypç¡, 33 U.S.C. g 1251(a).
20PIRG v. P.D. Oil and Chemical Storage, Inc., 627 F. Supp. 1074, lo78 (D.N.J. 1986).
21 Water Quality Act of 1965, Pub. L. No. 89-234,79 Stat. 903.
22 PIRG v. P.D. Oil, supra. See Federal Water Pollution Control Act amendments of 1971, S. Rep. No. 4I4,92d Cong., 1st Sess. 8, 12 (1971); reprinted

in 1972 U.S. Code Cong. & Ad. News 3668,3675 and 3679.
23 PIRG v. P.D. oil and Chemical Storage, Inc., 627 F. Supp. 1074, 1078 (D.N.J. 1986).
24N.Y. E.C.L. art. 17.
2s 33 u.s.c. $$ 1311, 1342.
26 33 u.s.c. g 13a2(a), (b).
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Effluent limitations consist of restrictions on quantities, rates
or concentrations of pollutants and compliance schedules for the
achievement of such restrictions.2T The conditions include the
type and frequency of the sampling that the permittee must
perform to monitor pollutant levels in the effluent. Through the
ECL,28 NYS DEC has issued permits for 14 sewage treatment
plants within the City of New York owned and operated by the
City. These individual permits limit the amounts of certain
pollutants that may be discharged from each sewage t¡eatment
facility. Both the CWA29 0 and the ECL impose strict liability
for failure to comply with the terms and conditions of SPDES
permits.

The CWA also provides that the states and interstate agencies
have authority to adopt and enforce standards and limitations
regarding discharges of pollution.30 I IEC has long maintained
that the CWA recognizes its right as an interstate agency to adopt
and enforce water quality regulations. Thus, the IEC adopted
its own stronger regulations, more stringent than the states'
requirements for six-consecutive hour average limitations for
three parameters 

- biochemical oxygen demand (BOD), total
suspended solids (TSS), fecal colifo¡m and a single sample
requirement for fecal coliform. Moreover, if the IEC's regula-
tions are more stringent than the States', the IEC's regulations
must be incorporated into a discharge permit issued pursuant
to the CWA. Over the years, the federal government through
its ever more elaborate scheme in the Clean Vy'ater Act and its
amendments has decided on an entirely different method of
ensuring clean water and has established a nationwide program.
The new federal scheme recognizes the authority of states and
interstate agencies to provide more stringent regulations in the
waters over which they have their subject districts. Hence, the
IEC is one of many agencies that are a part of the legislative
scheme of the FWPCA to restore, enhance, and maintain the
integrity of the nation's water. As such, the CWA provides the
IEC with an independent mechanism to have more stringent
effluent limitations for its entire district.

Iv. MARKED IMPROVEMENTS IN WATER
QUALITY STATUS

As a result of federal, state and interstate statutory schemes,
water quality in and around New York Harbor has improved

dramatically. This is evidenced by, among things, the reduced
levels of heavy metals, of conventional pollutant loads such as

fecal coliform, and nutrient discharges. These reductions have
brought about a concomitant increase in fishing and swimming
in waters in and around New York City.

Thanks to regulatory management efforts, conventional pollu-
tant loads to treatment plants have decreased and there has been
a measurable improvement in surface water quality. Through
its Industrial Pretreatment Program, the City of New York, for
instance, has addressed heavy metals loadings from industry.
The New York City Department of Environmental Protection's
(NYC DEP) program is geared to maintaining the success in
the metals discharge arena and to reallocating resources to other
pollutants such as PCBs, mercury and grease. According to NYC
DEP, fecal coliform concentrations for surface water have
decreased nearly two orders of magnitude from 1974 to 20Ol.3L
ln 1974, two years after the FWPCA, Harbor waters did not
meet the water quality standards for fishing in the Inner Ha¡bor
area, nor bathing in outlying waters.32 Wastewater treatment
plant construction is largely responsible for improvements in
water quality. As late as the 1950s, the IEC was still issuing
enforcement orders requiring the construction of treatment
plants; these orders were the impetus for many of New York
City's municipal treatment facilities. Further improvements
since the start up of the last of New York City's water pollution
control plants, the North River plant on the Hudson River in
Harlem, which came online in 1988, can be attributed to
increased maintenance and improved operation of the entire
wastewater collection system.

New York State still needs to reduce nutrient discharges,
while the State of New Jersey must look to reducing toxics from
both point and non-point sources. The substantial investment
made in upgrading point source water pollution control infra-
structure has had a direct impact on reducing the discharge of
pollutants into surface waters. The result has been an abatement
of illegal discharges, a decline in raw sewage bypasses and an
increased capture of rainfall entering the combined sewer system
and ultimately our lakes, rivers, and streams. Thus, our waters
are protected by treatment facilities, the federal, state and
interstate regulatory schemes, and if necessary, enforcement
procedures available to various govemmental entities.

Eileen D. Millett is General Counsel of the Interstate Environmental Commission (IEC) and Chair of the Committee on
Environmental Law of the Association of the Bar of the City of New York. Her practice consists of advising IEC, a tri-state authority
of New York, New Jersey and Connecticut, on regulatory matters, environmental compliance, and conducting environmental

27 40 c.F.R $ 123.1(Ð.
28 33 U.S.C. $ 1362 (11). See, e.g., United States v. CPS Chemical Co., Inc., 779 F. Supp. 437,439-442 (E.D. Ark. 1991) (describing statutory

enforcement framework of making illegal all pollutant discharges except those specihcally allowed by permit).
29 N.Y. E.C.L. a¡t. 17.
30United States v. r#inchester Municipal Utilities, 994F.2d.301,304 (6th Cir. 1991) ("As the district court recognized, however, the Federal Water

Pollution Control Act is a strict liability statute.").
3l "Celebrating the Clean Water Act: 30 Years of Success in New York Harbor," Hudson River Environmental Society, Improving Wastewater Treatment

in New York City, Oct. 3, 2002, Phil Heckler, Director of Environmental Affairs for Wastewater Treatment (NYCDEP).
32 Id.
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litigation and administrative proceedings. She has represented the IEC beþre environmenîal regulatory agencies and in federal
and state courts in both New York and New Jersey. Ms. Millett, a former proseculor and Assistant Deputy Commissioner in the
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INSIDE ALBANY

Lawmakers Consider An Expansion Of Current
Recycling Laws

by Tammy L Cumo-Smith, Michael G. Sterthous
Whilemøn Oslermøn & Hønna LLP

With the current New York State budget crisis looming,
Albany is buzzing with ideas on how to curb the impact on New
Yorkers of the projected fiscal shortfall. Among those ideas
under consideration is Assemblyman DiNapoli's (D-Nassau)
"bigger bottle bill," which would expand the current state
recycling law. Identical legislation was proposed in the Senate

by Senator LaValle (R-C-I, Port Jefferson), shortly after the
Assembly bill was introduced last year. The bill prohibits waste
haulers from dumping recyclable materials at landfills and
expands the coverage of the current recycling law by adding
deposits on all beverages (carbonated or non-carbonated) except
liquor, wine and milk. The most contested part of the bill
however, at least by those in the beverage industry, provides
for the retum ofall unclaimed deposits on beverages to the State
for deposit into the State Environmental Protection Fund. This
is not necessarily a new concept. When the original bottle bill
was passed in 1982, the same ideas were on the table and were
included in early drafts but the beverage industry lobbied hard
against it and in the end, they succeeded in keeping those
provisions out of the law. Since then, environmentalists have
been busy trying to expand the law in two respects: (1) to cover
non-carbonated beverages such as water and fruit juices and (2)
to have the unclaimed deposits retumed to the State for local
recycling programs.

Assemblyman DiNapoli plans to re-introduce the bill some-
time during this legislative session. Several other bills effecting
state recycling have been floated in Albany in recent years. In
2000, New York Attorney General Eliot Spitzer unveiled a three-
part comprehensive recycling initiative. As part of this initiative,
The Attorney Gene¡al introduced The Recycling Enforcement
Act and the Bottle Bill Expansion Act. The initiative was
submitted to the legislature in 2000 as an Attorney General
Program Bill. 1 The Program Bill was introduced into the
Assembly by Assemblymember Hochberg, who has since re-
tired. There was no Senate companion bill. The Program Bill

was referred to the Assembly Committee on Economic Develop-
ment and remained there for the duration of the legislative
session. There has been no word on whether The Attorney
General has plans to submit any new recycling initiatives to the
legislature during this session. In addition, Assemblyman Di-
nowitz (D-Bronx) plans to introduce a recycling bill that was
formerly sponsored by Assemblyman Sullivan, who has since
retired. That bill would expand the state recycling law to subject
all bottled beverages to a deposit, with the exception of milk.
In addition, the bill would increase the deposit to ten cents on
most returnable beverage containers and twenty-five cents on
wines and liquors with an alcohol content of more than six
percent. Another noteworthy provision in Dinowitz's bill would
split the unclaimed deposits between the State and the deposit
initiator. The Senate has also proposed changes to the 20-year
old recycling law. A recent example is 5.384, a bill proposed
by Senator Krueger (D-Brooklyn) that contains many of the
same ideas as Dinowitz's bill, but Krueger's bill neither expands
the law to cover liquor nor imposes a twenty-five cent deposit
on alcoholic beverages. Krueger's and Dinowitz's bills also
differ on how the unclaimed deposits should be used by the
State. Also recent additions to the pool of bottles bills are
Assemblyman Stephen's (R-C, Brewster) bill (4.1089) which
would extend the deposit to all beverages except milk, other
dairy-derived products and certain medical products and Assem-
blywoman Acampora's (R-I-C, Mattituck) bill (4.2004) which,
in addition to extending the deposit to most other beverages,
would also provide for recapture of unclaimed deposits. Assem-
blyman Thiele (R-I-WF, Sag Harbor) recently introduced a

similar bill (4.2234) that, in addition, would increase the deposit
amount.

Assemblyman DiNapoli's bill, originally introduced in late
May of 2002, was referred to the Environmental Conservation
Committee (the Senate version was referred to the Rules
Committee) and did not move. However, with estimated pro-
jected budget sho¡tfalls of up to $10 billion over the next 15

months, Governor Pataki said last December that he would look
at a proposal for the 2003-2004 budget.2 However, while in his
2003 State of the State Address and Executive Budget Proposal
Presentation, Governor Pataki spoke at length about state
finances, he did not mention this specific recycling proposal.
Governor Pataki included $8.5 million for solid waste projects,
including $4 million for municipal recycling projects but did
not include a proposal like any of the bottle bills proposed in

I S¿¿ Office of tbe New York State Attomey General, Department of Law, "spitzer Launches Comprehensive Recycling Initiative," (May 1, 2000).
2 See Post Wire Services, "Bottle Law May be Juiced lJp," at nypost.com (Dec.23,2002).
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