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Presentation Summary 
• The Immigration Reform and Control Act of 1986 (IRCA) 
 
• Federal Worksite Enforcement Activities 

 
• IMAGE Best Practices  

 
• IRCA’s Anti-discrimination Requirements 

 
• The Supreme Court’s decision in Chamber of Commerce 

v. Whiting, and the future of State legislation 
 
• The Supreme Court’s decision in Arizona v. United 

States 
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Historical Background 

• 1981: Report by the Select Commission on Immigration 
and Refugee Policy 

  
 -Employment: “magnet” that attracts undocumented 

workers and allows them to remain here illegally 
 
 -Need laws to prevent unauthorized employment 
 
 -Require employers to verify the identity and work 

authorization of new employees 
 
 -Laws must prevent employers from discriminating 

against foreign “looking” individuals authorized to work in 
this country 
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Immigration Reform and Control Act of 
1986 (IRCA)  

• Created Form I-9; Defined completion/retention 
requirements 

  
• Made it unlawful for any person or entity to knowingly hire 

any person on or after November 7, 1986 without satisfying 
the Form I-9 requirements 

   
  i.  Actual Knowledge 
   
  ii. Constructive knowledge: knowledge inferred through 

notice of certain facts/circumstances that would lead a 
“reasonable” person to know of a condition 
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IRCA (continued) 

• Unlawful discrimination based on 
national origin or citizenship 

 
• Unfair Immigration-Related 

Employment Practices 
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IRCA: Current Penalty Structure 

• Failure to complete or retain Forms I-9 
 

– Civil Fine: $110 - $1100 per violation 
– Good faith defense available for technical violations 
 

• Knowingly hiring/employing unauthorized workers 
– Civil Fine: 

• 1st offense: $375-$3,200 per individual 
• 2nd offense: $3,200-$6,500 per individual 
• Subsequent offenses: $4,300-$11,000 per individual 

– “Good Faith” defense: Comply with Form I-9 requirements 
 

• Criminal Prosecutions: Willful or “Pattern and Practice” 
Violations, tax liabilities, asset forfeitures, fines 
 

• The government also can seek injunctions, restraining 
orders, and consent agreements to deal with pattern and 
practice violations  
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IRCA: Current Penalty Structure 

• Unlawful Discrimination   
– Civil Fine: 

• 1st offense: $375-$3,200 per individual 
• 2nd offense: $3,200-$6,500 per individual 
• Subsequent offenses $4,300-$16,000 per individual  
 

• Document Fraud 
– Civil Fine: 

• 1st Offense: $375-$3,200 per violation 
• Subsequent offenses: $3,200-$6,500 per violation 

 
 

 

7 



EPSTEINBECKERGREEN 

The New Compliance Environment 

ICE Worksite Enforcement Measures: 
 

Pre-2006:  Focus on Critical Infrastructure 

 
2007-2008:  Bush Administration – Raids, Raids, Raids 

 
Today:  Worksite Enforcement- Audits, Criminal Prosecutions 

Presenter
Presentation Notes
Historically – the focus in worksite enforcement has been on security and employees.  Pre 2006 the focus was on our critical infrastructure.  The crucial questions being asked were:  Who is working in our airports, government agencies?  The concern during that period had to do with the security of the nation.  Who were we worried about that we saw as a potential threat/ as someone who could infiltrate our “system”?  During the Bush administration, moreso from 2007 through 2008, we saw more of the visible raids, armed ICE officers surrounding warehouses and company buildings (something we saw here in the Houston and surrounding areas) – the focus was moreso on detaining these employees and deporting them.  There was also a focus on asset forfeitures (if you use something in connection with a criminal act – example make a model, use illegal aliens to make for cheaper but continue to charge some price, the profit you make off that model may be subject to forfeiture – asset generated through illegal activity).  Remember this was during an election cycle and Bush presented himself as a supporter of immigration reform.  Bush admin made conscious decision to show that we were tough on immigration enforcement (discussions about the border).  Pre-2006: Critical infrastructureBush Adm.: 2007-08: Raids, criminal prosecutions, asset forfeitures, increased civil penalties for Form I-9 violationsEnforcement as a prerequisite for Comprehensive Immigration     ReformIn fiscal year 2007, ICE secured fines and forfeitures of more than $30 million in worksite enforcement cases 

http://images.google.com/imgres?imgurl=http://i.ehow.com/images/GlobalPhoto/Articles/4863337/LoganAirport_Full.jpg&imgrefurl=http://www.ehow.com/how_4863337_family-fun-boston-ma.html&usg=__1PnYiQlL4__6kUQCkknAj89md6k=&h=400&w=600&sz=47&hl=en&start=25&tbnid=8hPIjQs9Si16jM:&tbnh=90&tbnw=135&prev=/images?q=logan+airport&gbv=2&ndsp=18&hl=en&sa=N&start=18
http://images.google.com/imgres?imgurl=http://www.fightforsam.com/site/images/janetnapolitano.jpg&imgrefurl=http://www.fightforsam.com/site/can-janet-napolitano-name-the-enemy&usg=__TtEbA3-EODgx1iBo0_vfduk7FZI=&h=370&w=298&sz=12&hl=en&start=11&tbnid=cn8S5didHZOklM:&tbnh=122&tbnw=98&prev=/images?q=napolitano&gbv=2&hl=en
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The Obama Administration: A New 
Compliance Environment 

• DHS Secretary Napolitano: ICE worksite 
enforcement under IRCA:  
– Pre-2006: Critical infrastructure 
– 2006-08: Sweeping criminal prosecutions, asset 

forfeitures, increased civil penalties for Form I-9 
violations 

– 2009-12: Audits, civil fines, criminal immigration and 
tax prosecutions, asset forfeitures directed at 
employers: 

• July 2009: ICE issues 652 Notices of Intention to Fine to 
employers suspected of Form I-9 violations 

• January 2010: ICE Director Morton promises to continue 
“firm” worksite enforcement efforts targeting employers 

• 2011: ICE creates central Form I-9 Audit Center and 
issues 1000s of audit notices 

• 2012: Audits, criminal prosecutions for immigration/tax 
violations, asset forfeitures 
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The Obama Administration: A New 
Compliance Environment 

• Sample Prosecution: Chipotle Mexican Grill Inc. 
– 2009: ICE conducted a routine Form I-9 audit of selected Chipotle restaurants 

and found a high percentage of undocumented workers. 
– January 2010: ICE expanded its Form I-9 audit to 20-25 Chipotle restaurants in 

Minnesota, Virginia and Washington, DC.  It audit revealed more than 450 
undocumented workers and they were fired. This represented over 1/3 of the 
work force! Many of these employees subsequently sued to recover back 
wages. 

– January 2011: Chipotle retains top criminal defense counsel for the company 
and its senior management. 

– May 2011: ICE expands its worksite enforcement investigation to Chipotle 
restaurants in Atlanta, GA and Los Angeles, CA. 

– May 2011: U.S. Attorney’s Office for the District of Columbia opens a criminal 
investigation into Chipotle’s compliance with the immigration laws. 

– May 18, 2012: The U.S. Securities and Exchange Commission issues 
subpoenas to Chipotle seeking information regarding the company’s hiring 
practices and immigration compliance to determine if these issues were 
properly disclosed in its public filings. 

– May 22, 2012: The U.S. Attorney’s office for the district of Columbia announced 
it was conducting an investigation of potential criminal federal securities 
violations  

 



EPSTEINBECKERGREEN 

The Obama Administration: A New 
Compliance Environment 

• Sample Prosecution: Chuy’s Mesquite Broiler 
Restaurants (AZ and CA) 
– Joint investigation of restaurant chain by ICE and the Internal 

Revenue Service (IRS) 
– Owners of the restaurant chain charged with 19 counts of 

immigration and tax violations arising out of claims that they 
employed illegal aliens and paid them off the books to avoid 
taxes. 

– According to the government, the chain operated by employing 
illegals in the kitchen, but documented workers as servers or 
other more visible positions in the restaurants. 

– The government alleges that the company paid the illegals were 
paid in cash, with no taxes withheld or reported, and  filed 
fraudulent Forms 941 to conceal its activities.  

– Individual defendants face prison sentences of 80+ years, plus 
fines in excess of $5 million.   

– Restaurant chain faces criminal forfeiture of all profits that can be 
traced to the unlawful activities. 
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The Obama Administration: A New 
Compliance Environment 

• Sample prosecution: French Gourmet, Inc. (CA) 
– ICE investigation into the company’s employment of 

undocumented workers that began with a routine ICE audit 
of the Form I-9s. 

– Company’s owner and manager each pleaded guilty to 
knowingly employing numerous illegal aliens for over 10 
years after receiving a civil fine for this activity from the 
U.S. Department of Labor, and numerous “No-Match” 
letters from the Social Security Administration. 

– Individual defendants were sentenced to 5 and 3 years’ 
supervised probation, and fined $277, 375 and $2,500, 
respectively. 

– Company also was ordered to forfeit $109,200 in illicit 
profits resulting from the unlawful activities.  
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The Obama Administration: A New 
Compliance Environment 

• Increased civil and criminal enforcement:  
– Fiscal 2011: ICE criminally charged a record-breaking 221 

owners, employers, managers and supervisors 
– Fiscal 2011: ICE conducted over 2,500 audits of employers 

and issued fines in excess $10 million. 
 

• Organizations must: 
– Assess legal exposure 
– Educate management on legal risks  
– Develop and enforce consistent, robust internal policies 
– Adopt HR practices that identify and/or prevent fraud 
– Use and properly complete correct Form I-9 
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The New Compliance Environment: Form 
I-9 Compliance 

 

IMAGE 
E-Verify 
I-9 Process 
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The Obama Administration: Form I-9 
Compliance  

Form I-9 Process: U.S. immigration laws require all employers to 
verify the identity and work authorization of all new employees 
on Form I-9 

 
A. Revised Form I-9 available at: www.uscis.gov/i-9  

 
B. USCIS Fact Sheet available at: 

www.uscis.gov/pressrelease/FormI9FS110707.pdf  
 
C. Employer’s 

Handbook:www.uscis.gov/files/nativedocuments/m-274.pdf 
 

D. Guide to Selected U.S. Travel and Identity Documents, M-396: 
Available from-CBP National Distribution Center, P.O. Box 
68912, Indianapolis, IN 46268 
 

 
 

http://www.uscis.gov/i-9
http://www.uscis.gov/pressrelease/FormI9FS110707.pdf
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The Obama Administration: Form I-9 
Compliance 

• Form I-9: Retention. 
 

• Completed Form I-9s should be stored in 
secure file separate from employee personnel 
files. 

 
 -Active employees. 
  
 -Active employees who will need revalidation. 
  
 -Terminated employees. 
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The Obama Administration: Form I-9 
Compliance 

• Electronic Retention of Form I-9s 
 
 -Law permits electronic storage of Form I-9s. 
 
 -Electronic storage system must satisfy USCIS 

requirements: Abercrombie & Fitch fined $1 
million.  

 
 -Check vendors carefully. 
 
• Electronic Completion and/or Signature of Form I-

9s as long as system satisfies USCIS 
requirements. 

17 



EPSTEINBECKERGREEN 

The Obama Administration: E-Verify Background 

• Established as “Basic Pilot” program 
in 1997 to provide immigration info 
to gov’t agencies for benefit 
eligibility. 

• Automated internet-based system 
checking employment authorization 
against DHS & SSA databases. 
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The Obama Administration: E-Verify 

• Not mandatory under federal law. 
 

• May be required to use it as part of 
federal government contract rules. 
 

• Congress looking to make E-Verify 
mandatory. 
 

• Several states make it mandatory in 
differing circumstances.  19 
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The Obama Administration: IMAGE  

• ICE Mutual Agreement between 
Government and Employers. 

 
-Expands E-Verify Program. 
-Promotes DHS policy of industry self-

policing. 
-12 “Best Practices”. 
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The Obama Administration: IMAGE Program’s 
12 Best Practices 

• Use E-Verify  
• Use Social Security Number Verification Service (SSNVS) to verify 

the SSNs of the workforce 
• Establish a written hiring and employment verification policy 
• Establish an internal compliance and training program for worksite 

enforcement issues 
• Ensure that Form I-9 and E-Verify processing is conducted only by 

trained individuals, with secondary review 
• Conduct internal Form I-9 audits and an annual audit by external 

source 
• Establish and use a self-reporting procedure to ICE 
• Provide protocol for SSA “No-Match” letters or other government 

communications indicating a discrepancy between agency and  
information 

• Set up a tip line for employees 
• Safeguard against unlawful discrimination 
• Establish a protocol for adherence to employment eligibility practices 

by contractors/subcontractors 
• Maintain a copy of all documents submitted to demonstrate identity 

and employment authorization 
• Annual report to ICE to track results 
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IMAGE “Best Practices”: Independent Contractors 

A. DHS “Best Practices” require employer 
vigilance for contractors/subcontractors. 

B. Wal-Mart: $11 million fine due to cleaning 
contractors. 

C. Protocols that protects the company: 
  -Contractual provisions requiring immigration 

compliance by contractors/sub-contractors. 
  -Mandatory use of E-Verify. 
  -Audit procedures.  
  -Warranties and indemnities. 
  -Enforcement: Penalties and damages. 
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IRCA: ICE Form I-9 Audits 

• 3 days notice for inspection. 
 
• Seek to have the inspection in secure office location 

to avoid workplace interviews or inspections. 
 

• Review Form I-9s first to assess deficiencies. 
 

• Where possible, correct Form I-9 errors and re-
verify prior to inspection. 
 

• BE TRANSPARENT: DO NOT  WHITE 
OUT/BACKDATE 

 
• Catalog and retain copy .of I-9s; secure a receipt 
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IRCA: Unlawful Immigration-Related 
Discrimination 

• IRCA prohibits discrimination on the basis of national 
origin or, in the case of a “Protected Individual”, 
citizenship status, except if: 

 
 -Employer has three or fewer employees; 
 
 -Act of discrimination covered by the Civil Rights Act of 

1964; or 
 
 -Citizenship discrimination required to satisfy Federal, 

State, or local law 
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IRCA: Unlawful Immigration-Related 
Discrimination 

• “Protected Individuals” 

 -Citizens or national of the United States. 

 -Lawful U.S. permanent residents. 

 -Foreign nationals admitted to temporary 

residence. 

 -Refugees or asylees. 

• No protection for “immigration status” 
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IRCA: Unlawful Immigration-Related 
Discrimination 

• Unfair Immigration-Related Employment 
Practices 

 
 -Request more or different documents than 

required by the Form I-9 
    
 -Specify what document(s) the new hire 

must provide 
    
 -Ask for more documentation than required 
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IRCA: Unlawful Immigration-Related 
Discrimination 

• Refuse to honor documents that on their face 
“reasonably appear to be genuine” and to relate to 
the person presenting them 
 

• Treat new hires differently in Form I-9 completion 
 

• Violate anti-retaliation/intimidation provisions 
 

• IRCA established the Office of Special Counsel for 
Immigration-Related Unfair Employment Practices 
(OSC) 
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IRCA: Representative OSC Anti-Discrimination 
Enforcement Actions 

 
• American Academy of Pediatrics 

 
• Farmland Foods 

 
• Brand Energy and Infrastructure Services 

 
• Liu v. BASF 
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IRCA: Unlawful Immigration-Related 
Discrimination 

Protecting the Company Against Liability  
 
• Be careful what you ask 
 
• It is not acceptable to ask an employee whether or not s/he 

is a U.S. citizen or what country s/he is from.  This can be 
viewed as citizenship or national origin discrimination 

 
• Acceptable questions during the hiring process:  

– Are you an American citizen, lawful permanent resident, 
temporary resident, asylee or refugee?  If not: 

– Are you authorized to work for our organization in the 
United States?  

– Do you require immigration sponsorship to maintain or 
extend your employment authorization? 
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State Immigration Legislation 

A. Many states require employers and/or government 
contractors to enroll in E-Verify or perform additional 
employment verification than the Form I-9 process. 
 

B. Since 2005: 42+ states enacted legislation or issued 
executive orders that deal with the employment of 
undocumented workers. 
 

C. In 2011, over 1500 bills relating to immigration were 
introduced in all 50 states. 42 enacted over 195 pieces  
of new legislation and 109 resolutions. 
 

D. U.S. Supreme Court  upheld the “Legal Arizona Workers Act” 
that requires employers to use E-Verify or risk loss of their 
state business license. Chamber of Commerce of the United 
States v. Whiting, No. 09-115 (U.S. May 26, 2011). 
 

E. U.S. employers now must check state law where they have 
employees in or contracts with that state or any political 
subdivision. 
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Sample State Laws 
• Arizona: Mandates the use of E-Verify for all 

employers; violators face loss of business license. 
• Colorado: Mandates the use of E-Verify for all 

employers, and requires employers to complete an 
“Affirmation of Legal Work Status” in addition to the 
Form I-9. 

• Georgia: Phases in mandatory use of E-Verify by all 
private employers; mandates use of E-Verify for 
state agencies and contractors.  

• Florida: Executive order mandates the use of E-
Verify by all state agencies and contractors. 

• Illinois/California: Prohibit employers from using E-
Verify! 
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Arizona v. United States 
• Facial constitutional challenge to four provisions of Arizona S.B. 1070. 

– Section 3: Criminalizes under Arizona law an alien’s failure to register 
lawful status; 

– Section 5(c): Makes it a crime in Arizona for an illegal alien to seek work; 
– Section 6: Authorizes state law enforcement officers to arrest any person 

without warrant if they have reason to believe that they have committed 
crimes that make them deportable; and 

– Section 2(B): Requires state officers conducting a stop, detention or arrest 
to verify the person’s immigration status with the federal government. 

• The U.S. Supreme Court found Sections 3, 5(c) and 6 unconstitutional on their 
face because they conflicted with, and thus were pre-empted by, the 
comprehensive federal immigration scheme. 

• The Court refused to declare Section 6 invalid on its face, but warned that it 
would be receptive to future constitutional challenges it that provision was 
enforced by Arizona in a discriminatory manner.  

• The Court’s decision underscored the role of the primary role of the federal 
government in establishing and enforcing the immigration laws, and should 
slow the desire of state to legislate in this area.  It also should spur Congress 
toward comprehensive immigration reform.  
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For More Information Contact: 

 
Robert S. Groban, Jr. 

(212) 351-4689 
e-mail:  rgroban@ebglaw.com 

 
 

Pierre G. Bonnefil 
(212) 351-4687 

email:  pgbonnefil@ebglaw.com 
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