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The Supreme Court Has Decided
But Can America Afford the Affordable Care Act?

BY STUART M. GERSON

B y now, every American who pays any attention to
the news is aware that on the last day of its now-
concluded term, the U.S. Supreme Court, with its

June 28 decision in National Federation of Independent
Business v. Sebelius, U.S., No. 11-393, 6/28/12, has up-
held essentially all of the Obama Administration’s Af-
fordable Care Act (ACA), and did so through an un-
usual series of opinions, with Chief Justice John G. Rob-
erts Jr. acting essentially as a majority of one. The two
controlling holdings are neither unprecedented nor dif-
ficult to understand. How these holdings came to con-
trol, however, while sensible, was largely unpredicted
and leaves interesting ramifications both for the Su-
preme Court and for the state of health care in the
United States.

By a 5-4 majority, led by the chief justice (with Jus-
tices Ruth Bader Ginsburg, Stephen Breyer, Sonia So-
tomayor, and Elena Kagan concurring separately), the
court upheld the most controversial and essential provi-
sion of the Affordable Care Act—the ‘‘individual
mandate’’—not under the Commerce Clause, as its pro-
ponents primarily urged, but under the tax power—not
as a requirement to buy health insurance, but as a tax if
they don’t. The four ‘‘liberal’’ justices, concurring,

would have upheld the mandate under the Commerce
Clause. The net of this is that the chief justice surprised
many people by creating a majority to uphold the law,
but he also stood as a conservative bulwark against the
expansion of the Commerce Clause to cover inactivity.
Upon hearing of the opinion, my adult son asked
whether he now could be forced to eat broccoli, a popu-
lar metaphor for the potentially unlimited reach of the
Commerce Clause. The answer: you can’t be forced to
eat broccoli, but you might be subject to a tax or fine if
consumption of broccoli is found by Congress to be an
important national interest and you refuse to buy it.
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The second thing the court did was to uphold, but to
limit, the controversial Medicaid expansion provision of
the ACA. In short, the expansion survives, but if a state
declines to participate in the expansion, it can’t be con-
stitutionally deprived of the federal Medicaid funding
that it previously had received. Although the liberal jus-
tices also supported this holding, again the chief justice
imposed a significant and conservative restriction on
the attempted punitive use of Congress’s spending
power. This is a restriction more likely to affect future
challenges than the holding as to the mandate, which
can have few analogs.

Court’s Holding Confounded Parties’ Arguments
The parties, as did every lower court (save for a

single concurring judge), argued that the constitutional
challenge to the ACA turned on whether, through the
individual mandate, Congress had Commerce Clause
authorization to require that almost all persons in the
United States purchase health insurance. Because the
ACA prohibits insurance companies from denying cov-
erage to people with pre-existing conditions, and from
charging them more than others in their communities,
the insurance industry argued, and Congress agreed,
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that some Americans would avoid buying insurance un-
til they became ill. Absent these healthy people, insur-
ance companies would have an adversely selected risk
pool of persons who required expensive care and this
would lead to higher, unaffordable insurance premi-
ums. In order to make it feasible for the insurance com-
panies to cover sick people, they argued successfully to
the Congress that healthy people be required to buy in-
surance.

Opponents of the mandate argued that the law isn’t
regulating people who are already engaged in com-
merce, or intend to engage in commerce, but is forcing
people to engage in commerce against their will. Thus,
Congress was regulating inactivity, not economic activ-
ity, and if the individual mandate were upheld, the
Commerce Clause would be without any limit or con-
straining standard. Relying on the famous New Deal
case of Wickard v. Filburn, 317 U.S. 111 (1942), in
which the Commerce Clause was held to allow Con-
gress to restrict how much wheat a farmer could grow,
even for his own use, the Solicitor General argued that
a decision not to purchase insurance actually was in in-
terstate commerce because the need for insurance was
inevitable and the decision affected cost in the present.
The government was severely handicapped in making
its primary argument by the fact that, not just in the oral
argument, as was widely reported, but throughout its
briefs, the U.S. Solicitor General was unable to articu-
late a rational and consistent limiting principle as to the
reach of the Commerce Clause.

Breaking with the other conservatives, the chief

justice, alone among the court’s nine members,

held that it was the duty of the court to find

any available constitutional means to uphold the

statute—a traditional, though not necessarily

modernist, conservative tenet.

Each of the court’s five conservatives (Roberts, Anto-
nin Scalia, Anthony Kennedy, Clarence Thomas and
Samuel Alito), rejected the government’s argument and
agreed with the challengers that the instant case dif-
fered from Wickard, which involved activity, not inac-
tivity. However, as a decidedly subordinate argument,
the administration also had argued, contrary to its posi-
tion before the Congress, that the mandate could be up-
held under what everyone understands to be the very
broad tax power of the legislature. Breaking with the
other conservatives, the chief justice, alone among the
court’s nine members, held that it was the duty of the
court to find any available constitutional means to up-
hold the statute—a traditional, though not necessarily
modernist, conservative tenet. He therefore recast the
matter, positing that what Congress actually intended
with the mandate was in fact a tax and therefore could
be upheld on that basis. The four liberals, in a sense,
were compelled to concur in order to form a majority to
uphold the mandate.

Interestingly, with more than a little bit of interpre-
tive juggling, the chief justice held that the 1867 Anti-
Injunction Act, 26 U.S.C. § 7421(a), which on its face
denies courts jurisdiction over pre-enforcement suits
that would restrain ‘‘the assessment or collection of any
tax,’’ didn’t apply to the mandate, which doesn’t take ef-
fect until 2014. While Congress could intend that some-
thing be a tax, it could at the same time intend that the
Anti-Injunction Act would not apply because it is a
waivable claims processing rule, not a jurisdictional ne-
cessity. This ripeness argument is likely to be repeated
in future pre-enforcement cases, though any broad ap-
plication of it is highly questionable, especially in cases
where the government does not agree.

Because a majority of the justices upheld the indi-
vidual mandate, it was not necessary for them to reach
the question of ‘‘severability,’’ i.e., whether some or all
of the other provisions of the 900 page-plus ACA would
have had to have been struck down in the wake of the
failure of its essential provision. It is worth noting,
though, that the conservative minority would have in-
validated the law in its entirety.
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Twenty-six states also argued that the enhanced
Medicaid eligibility provisions of the ACA, which re-
quire a significant expansion of state Medicaid pro-
grams, including support of health insurance ‘‘ex-
changes,’’ violates basic principles of federalism. The
Spending Clause, contained in Art. I, permits Congress
to ‘‘provide for the . . . general welfare of the United
States’’ and thus to ‘‘fix the terms on which it shall dis-
burse federal money to the States.’’ The states argued
that they are coerced by onerous conditions that Con-
gress otherwise would not impose by threatening to
withhold all federal Medicaid money. The Solicitor
General argued that the states were warned from the
beginning of Medicaid that Congress could expand it.
The chief justice and the four liberals accepted neither
position, holding that the Spending Clause could not be
employed in a punitive manner. Thus, while a state was
free to refuse participation in the ACA Medicaid expan-
sion, it could not be stripped of its entitlements under
the pre-ACA program.

This is an important precedent, limiting the preroga-
tives of the Congress. Thus, it is worth noting that,
while the dissenting conservative justices agreed with
this conclusion, they signaled a profound split in that
wing of the court by not concurring or even referring to
this aspect of the Roberts opinion in their vehement dis-
sent.

Ramifications for Court.
If the outcome of the ACA case proves anything it is

that many of the most-frequent commentators on the
workings of the Supreme Court, particularly within le-
gal academia and the press, substantially overrate their
predictive abilities. They do so probably because there
is an event-driven tendency to afford oral arguments an
importance they do not merit. It is the parties’ briefs
and the work done in chambers that are the decisional
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drivers. Very few liberal commentators initially took the
opposition to limiting the reach of the Commerce
Clause seriously. By the end of the case it was clear that
this was a serious matter indeed.

The Solicitor General was widely criticized for a hesi-
tant oral argument in which, among other things, he
couldn’t articulate coherent Commerce Clause bound-
aries. When the government won the case, some revi-
sionists apologized. But what was the truth, and if the
government’s Commerce Clause arguments were un-
persuasive did it matter? In fact, while not the ‘‘train
wreck’’ that some disappointed watchers claimed, the
SG’s argument wasn’t very cogent. However, if that in-
deed was the situation that the justices themselves per-
ceived, it only theoretically affected a single justice—
Kennedy—and actually didn’t affect him at all.

Many commentators misjudged Justice Kennedy. Be-
cause he often cast a swing vote with the liberals, these
observers thought that he would be the fifth vote to up-
hold the mandate and then, they suggested, in order to
show greater consensus on the court, the chief justice
would join him, making it 6-3 for affirmance. This
didn’t turn out to be even close to what eventuated. Jus-
tice Kennedy was the most animated opponent of the
mandate, articulating a libertarian view and serving as
the emotional announcer from the bench of the un-
signed dissenting opinion. And, of course, it was the
chief justice who ‘‘crossed over,’’ perhaps alienating
what generally has been his affinity group.

One must note that conservatives, most of whom in
the wake of the oral argument believed that the man-
date would be overturned along with the rest of the
ACA, also were greatly in error.

The outcome creates an interesting preface to next
October and the new term of the court. There are a
number of highly controversial cases on the docket, for
example a revisitation of affirmative action in higher
education. Will the court, led by the chief justice, swing
towards the middle? Will a court that refused to revisit
campaign spending limits, be willing to take up that is-
sue after the election? How will the court’s dynamic
change if President Obama is re-elected and a conser-
vative justice leaves a court that is one Obama appoin-
tee away from majority agreement with the arguments
on which the government lost in the ACA case?

For the present we must conclude that whether he
called it as he always saw it or, as some now suggest,
changed sides in a John Marshall-like finesse move to
restore or strengthen the perception of the fairness of
the court, Chief Justice Roberts took a defining stance.
However, if one currently were to describe a ‘‘Roberts
Court,’’ signaling his ability to broker broad consensus
and moderate responses to constitutional challenges,
that court currently has only one member, and that
member is the chief justice himself.

What Next?
Without irony or partisanship, one can fairly state

that, with the constitutionality of the ACA having been
upheld, the fundamental question before the American
people will be whether the country, struggling under
the weight of a multi-trillion dollar deficit, can afford
this new regime. This, of course, is a presidential elec-
tion year and in the races for both the executive and
legislative branch, the survivability of the Affordable
Care Act will be debated and tested. The outcome will
depend upon whether the President is re-elected and

whether the Senatorial majority will shift to the Repub-
licans.

Indeed, the Republican House majority leader has al-
ready promised a vote this month on repeal of the ACA
in its entirety. That, however, includes not only the in-
dividual mandate but guaranteed issue irrespective of
pre-existing conditions, dependent child coverage to
age 26, and community rating provisions, all of which
are popular. In any event, expect a lively legislative and
presidential campaign season. But let us assume that
there is no ultimate revision and the ACA takes effect as
scheduled over the two years to come. What then?

Without question, the two most profound issues will
be hashed out in the states, and it won’t be about the
mandate. Instead, the states have to contend with the is-
sue of their participation in the expanded Medicaid pro-
gram and with the establishment of the health insur-
ance ‘‘exchanges’’ (insurance marketplaces) mandated
by the ACA. Many states are well under way in their
Medicaid planning and in setting up exchanges. How-
ever, a large number of states, perhaps most of them,
are behind the curve in establishing exchanges. A num-
ber, particularly some that had sued to block the ACA,
likely will try to wait things out at least until a new Con-
gress is seated. Under the law, the federal government
can fill the exchange gap, but the likely event is that the
administration, especially in an election year, will be le-
nient. The same probably will hold true as to Medicaid,
as cash strapped states try to make ends meet.

The most salutary changes will take place in the

private capital market. Significant funding sources

have remained on the sidelines pending resolution

of the administration’s health care programs

and the litigation surrounding them. Even before

the Supreme Court’s decision, the merger and

acquisition deal environment became more

energetic.

In the meantime, the next Congress, irrespective of
who is elected president, will have to deal with our
paralyzing deficit and the ‘‘sequestration’’ that will fol-
low. The administration previously argued that the
year-end termination of the Bush-era tax cuts would be
able to fund a significant portion of the increases en-
gendered by the ACA. That is currently seen as very un-
likely and what amount to substantial tax increases will
be hotly debated in view of the still-struggling economy.
Both parties recognize that besides funding health in-
surance changes, there must be substantial deficit re-
duction. After much jousting, a deal will be reached and
more-protracted implementation of the ACA, particu-
larly the exchanges, might well be one of the outcomes.

Two related issues go hand in hand with deficit re-
duction. The first will be attempts to control health care
reimbursement costs. There will be vigorous lobbying
by physician and hospital groups concerning what they
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believe at present are inadequate reimbursement rates.
Whatever regulations ultimately are enacted, one can
expect substantial litigation. Moreover, certain industry
sectors that have been unpopular in Congress in the
past, for example post-acute care facilities and durable
medical equipment manufacturers and distributors, will
be particular targets of rate scrutiny.

The second related issue is anti-fraud enforcement.
The ACA itself contains amendments to the federal
False Claims Act, the government’s principal enforce-
ment statute, and the Department of Justice and De-
partment of Health and Human Services will be under
constant pressure to expand both their civil and crimi-
nal enforcement activities. Expect more cases to be
brought against individual health care executives and
managers.

Hospitals and pharmaceutical companies (which
struck deals with Congress in exchange for their sup-
port of the ACA, would seem to be net winners because
of the ACA’s expansion of coverage for health care,
though they will be subject to reimbursement rate pres-
sure. The so-called ‘‘donut hole’’ in the Medicare drug
benefit was closed as part of the ACA. Since it will re-
main closed, that will benefit both seniors and the drug
companies that service them.

Finally, the most salutary changes will take place in
the private capital market. Significant funding sources
have remained on the sidelines pending resolution of
the administration’s health care programs and the liti-
gation surrounding them. Even before the Supreme
Court’s decision, the merger and acquisition deal envi-
ronment became more energetic. It will only continue.
Hospital consolidation and expansion clearly will pro-
ceed apace. Health insurers now are able to move
ahead, as some pledged to do irrespective of the deci-
sion, with what they had argued was the linchpin of the
law—the individual mandate—taking effect. The ac-
countable care organization movement also should ex-
pand and with it greater and innovative forms of con-
solidation will take place, albeit with the threat of anti-
trust scrutiny overhanging.

Finally with the ACA being upheld in its entirety, em-
ployers also must gear up for 2014, when the law re-
quires that most employers must provide health insur-
ance for all full-time employees and their dependents or
pay a penalty.

The Supreme Court’s decision, while important and
interesting, represents only a chapter in the American
Health Care saga, and an early one at that.

Full text of the court’s decision is available at http://
op.bna.com/hl.nsf/r?Open=mapi-8vpkj5.
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