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Ethical and lEgal issuEs 
Ten guidelines the professional case manager cannot afford to ignore

Are you prepared? 

Increased scrutiny and enforcement. An expanding role for case man-
agers. New models of care delivery and reimbursement. An unprece-
dented focus on cutting health care cost. Call it a convergence, a  
“perfect storm” or just a challenging time, but this confluence of events 
makes it essential for professional case managers to understand the  
ethical principles and legal considerations affecting their profession. 

The Commission for Case Manager Certification (the Commission) has, 
since its inception, provided ethical guidelines and enforced the rules 
and standards for ethics in case management, which are articulated in 
the Code of Professional Conduct for Case Managers. (See next page.) 
Today, case managers must protect the public interest in an increasingly 
cost-conscious environment. Ethical standards have taken on height-
ened importance, and the professional case manager needs to know 
what’s at stake. 
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Susan Jensen, PhD, RN, CCM, MSCC, owner, 
ALARIS franchises; associate professor at 
Grand Valley State University and Commission 
secretary, and Carrie Valiant, Esq., of Epstein 
Becker & Green PC, offered the following 
guidance on understanding precisely how  
to navigate challenging situations and  
trace legal boundaries that are not always 
clearly marked.

1. Take an inventory
Identify what matters most to you, Jensen 
counseled. Figure out what those things are 
and how they influence your work. What 
affects your personal values will affect your 
behavior, she explained. “So much of our 
behavior is based, almost entirely, on our  
personal values. It’s important to take the 
time to evaluate what your values are.”

Then, do the same for your professional  
values; these often reflect personal values, 
she said. From there, move to the values  
of your organization. What are its mission  
and vision statements? What does your 
employer value?

As you consider those values, keep in mind 
that “you and your employer need to think 
alike on case management activities,”  
Jensen said.
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Code of Professional Conduct  
for Case Managers

» The underlying principles
principle 1: Certificants will place the public interest above their 
own at all times. 

principle 2: Certificants will respect the rights and inherent dignity 
of all of their clients. 

principle 3: Certificants will always maintain objectivity in their 
relationships with clients. 

principle 4: Certificants will act with integrity in dealing with other 
professionals to facilitate their clients achieving maximum benefits. 

principle 5: Certificants will keep their competency at a level that 
ensures each of their clients will receive the benefit of services that 
are appropriate and consistent for the client’s conditions and 
circumstances. 

principle 6: Certificants will honor the integrity and respect the 
limitations placed on the use of the CCM® designation. 

principle 7: Certificants will obey all laws and regulations. 

principle 8: Certificants will help maintain the integrity of the Code.

»ccMc rules of conducT 
rule 1: a Certificant will not intentionally falsify an application  
or other documents. 

rule 2: a Certificant will not be convicted of a felony. 

rule 3: a Certificant will not violate the code of ethics governing 
the profession upon which the individual’s eligibility for the CCM 
designation is based. 

rule 4: a Certificant will not lose the primary professional  
credential (or licensure) upon which eligibility for the CCM  
designation is based. 

rule 5: a Certificant will not violate or breach the Standards for 
Professional Conduct (i.e., professional misconduct). 

rule 6: a Certificant will not fail to pay required fees to CCMC. 

rule 7: a Certificant will not violate the rules and regulations  
governing the taking of the certification examination.

The Code of Professional Conduct document contains much  
more information, including details about scope of practice.  
The complete document is available at http://ccmcertification.org/
content/ccm-exam-portal/code-professional-conduct- 
case-managers.
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Once you understand these, she 
added, you are better equipped 
to assess the ethical issues that will 
arise in your work as a professional 
case manager. 

2. Know the basic ethical  
principles related to health care
Over the years, certain ethical prin-
ciples have emerged as especially 
applicable to health care provid-
ers. She identified four: autonomy, 
beneficence (the obligation to do 
good and prevent or mitigate 
harm); nonmaleficence (doing no 
harm or working to ensure that as 
little harm occurs as possible); and 
justice. For this last principle, she 
uses a definition from the Commis-
sion’s Professional Code of Con-
duct: “achieving a fair distribution 
of benefits and burdens.”1  Ensuring 
justice can be especially challeng-
ing to the case manager with  
limited resources, she noted.

When faced with an ethical 
dilemma, identify the principles 
involved, she counseled. As you do 
this, keep in mind that, ultimately, 
“case manager ethics are all 
about advocacy.” (For an example 
of an ethical dilemma and a  
discussion of how to approach it, 
see next page.) 

3. Know the law
From HIPAA to the Affordable Care 
Act, innumerable laws and regula-
tions affect the professional case 
manager. In terms of legal liability, 
three are particularly important, 
Valiant said.

•	The FAlse ClAims ACt prohibits 
“knowingly” submitting claims 

1 CCMC Code of Professional  
Conduct for Case Managers, 2009; p, 3
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or making a false record or 
statement in order to secure 
payment of a false or fraudu-
lent claim from the federal  
government. There’s a low 
threshold for violating this act, 
she warned: “Reckless disregard 
is all it takes.” It’s a civil action 
with “ridiculously high penal-
ties—$5,500–$11,000 per claim,” 
she said, and up to three times 
the amount in damages.

•	The	PhysiCiAn selF-ReFeRRAl 
lAw, or stARk lAw, prohibits 
physicians from referring 
patients to receive “designated 
health services” payable by 
Medicare or Medicaid from 
entities with which the physician 
or an immediate family mem-
ber has a financial relationship. 
A Stark violation is punishable 
by civil money penalties.

•	The	Anti-kiCkBACk lAw is  
similar, but much broader. 2  
It applies to anyone engaging 
in business with a federal health 
care program. An anti-kickback 
violation is punishable by exclu-
sion from federal health care 

2 To better understand the distinc-
tions between the two, see Gosfield AG. 
“The Stark truth about the Stark law.  
Part I.” Fam Pract Manag. 2003 Nov-
Dec;10(10):27-33. http://www.aafp.org/
fpm/2003/1100/p27.html 
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Encourage your organization to develop  
a compliance plan

Compliance plans are not mandated now, but they will be, Valiant said. 
She identified seven components. 

1. Conduct internal monitoring and auditing.

2. Implement compliance policies and procedures.

3. Designate a compliance officer or contact.

4. Conduct appropriate training and education.

5. Respond appropriately to detected offenses and develop  
corrective action.

6. Develop open lines of communication with employees.

7. establish a work plan for implementing a reasonable compliance 
plan tailored to your organization.



programs, criminal penalties of 
up to $25,000 and/or up to five 
years in jail and a $50,000 civil 
money penalty for each 
violation.

4. Assess the situation
When confronted with an ethical 
dilemma, consider all the elements, 
Jensen said. She offered the  
following checklist: 

 ✔ Consider the ethical principles

 ✔ Consider the legal issues, 
including privacy and confi-
dentiality laws and scope-of-
practice considerations

 ✔ Gather all the facts relevant 
to the situation

 ✔ Articulate the problems

 ✔ Identify the client’s wishes

 ✔ Identify the wishes of the  
other involved parties (e.g., 
providers, employer, etc.)

 ✔ Identify alternatives and 
recommendations

 ✔ Implement and follow up

Issues can arise within your own 
organization as well as with  
physicians, clients and, in the  
case of workers’ compensation, 
employers. Some of these dilem-
mas can be sticky, but if you know 
your values, your organization’s 
values, scope of practice issues, 
ethics considerations and legal 
implications, coming to a  
decision is a little easier, she said. 
“Go through the process.”

5. Speak up when necessary
What do you do when you think 
something is wrong? “From a legal 
standpoint, you need to know your 
options,” Valiant explained. 

Before moving forward, differenti-
ate between what’s an ethical 
issue and what’s a serious  
problem, she said. “Not all issues  
are problems. That’s number one.” 
If you do see a serious problem— 
a kickback, the billing is “really off” 
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Practical ethics: A hypothetical case

Jensen offered the following hypothetical ethical dilemma to help illustrate 
the issues a professional case manager may face. 

a former patient of your acute care facility is experiencing an exacerbation of 
his illness and he is hospitalized while visiting an old friend in another state. 
he wants to be transferred to your facility. his family and his physician agree 
and are putting pressure on you to facilitate the transfer. You know that he  
is underinsured and you know that he is a complex patient who will most 
likely be admitted for an extended hospital stay, as he was the last time. You 
want to practice beneficence, to do the right thing and be a client advocate, 
but that would mean inadequate or possibly no reimbursement for your 
employer, who is already under tight fiscal restraints. What do you do?

she suggested the following process:

• Your personal values of integrity and family support bringing him to 
your facility. 

• Your professional value of integrity supports this, but your employer 
also has a value of being able to continue to provide care by being 
fiscally responsible. as a client advocate, however, you want to  
“bring him home.”

• the ethical principle of beneficence supports bringing the patient to 
your facility and you support the patient’s autonomy in wanting to 
come to your facility.

• at this point, there are no legal issues to consider.

With the ethical analysis complete, she moved on to offer possible solutions 
that fit that framework:

• investigate alternative funding sources if the patient comes to your 
facility. 

• discuss current insurance coverage with the patient and family to see 
if there are other possibilities, and contact the current insurance carrier 
to see if there are any options in coverage.

• negotiate a plan with the current hospital, specifying that when  
a certain benchmark is reached, the patient can be transferred.



or something along those lines—
begin by addressing your concerns 
internally. “My personal preference 
is that people should feel comfort-
able taking problems to their 
supervisor and then, if necessary, 
move up the chain. To me, that’s 
the first step. There may be things 
going on you are not in a position 
to know.”

That may not always work, she 
acknowledged. If your employer 
has a compliance program, visit 
the compliance officer. “They 
should be approachable,” Valiant 
said. Most compliance programs 
have anonymous hotlines, but it’s 
rarely the best way to have your 
concerns addressed. With anony-
mous tips, there’s no way to follow 
up. If the compliance officer 
doesn’t understand what the tip-
ster is trying to say, he or she has 
nowhere to go for clarification. “It 
becomes harder to resolve. If you 
walk into the compliance office, 
it’s easier to get resolution.”

Jensen agreed. “As case manag-
ers, we should feel free to talk to 
the compliance manager about 
these things.” 

Some are taking it—prematurely,  
in Valiant’s view—to the next step: 
Increasingly, case managers are 
becoming whistleblowers in False 
Claims Act cases, she noted. It may 
be inevitable in some situations, 
but she emphasized the impor-
tance of trying to address the situ-
ation first internally. 

“When a health care organization 
is involved in an enforcement 
action, it really distracts from its 
care mission,” Valiant said. More-
over, most of the time, had the 

organization learned of the prob-
lem earlier, it would have fixed it.

6. Be aware of expanding 
enforcement efforts
Numerous state and federal agen-
cies are charged with fighting 
fraud. At the federal level, the 
Department of Justice and 
Department of Health and Human 
Services Office of the Inspector 
General are charged with enforce-
ment. They operate enforcement 
activities and even undercover 
sting operations “with operatives 
wearing wires, just like you see on 
TV,” Valiant said.

In addition, there are private  
contractors whose sole purpose  
is to identify fraud and report it. 
“These folks actually benefit finan-
cially from the fraud they find,” she 
said. (For a list of organizations 
involved in enforcement, see figure 
1.) As noted earlier, these efforts 
can result in hefty civil penalties—
and in some cases, criminal 
proceedings. 

7. Beware of gifts or other 
inducements
Federal anti-kickback legislation 
prohibits entities from offering,  
paying, soliciting or receiving any  
remuneration in return for referral 
of patients, or inducing purchases, 
leases or orders, Valiant explained. 
Remuneration includes kickbacks, 
bribes and rebates, cash or in-kind, 
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��Department of Justice (DOJ)

��Department of health and human 
Services (hhS)

– OIG – CMS

– OeI – OaS

��health Care fraud Prevention & 
enforcement action Team (heaT)

��Recovery audit Contracts (RaCs)

��ZPICs

��Comprehensive error Rate Testing 
(CeRT)

��Carriers/Medicare administrative 
Contractors (MaCs)

��State OIG

��Medicaid RaCs

��Review-of-Provider, audit and  
education Medicaid Integrity  
Contractors (MICs)

��Payment error Rate Measurement 
Program (PeRM)

��State Medicaid fraud Control units 
(MfCu)

��Regulators, competitors,  
customers, employees

ThE PlAyErS

Figure 1

“There’s lots of pressure on case managers from employers to 

move patients for financial reasons.”

— CaRRIe VaLIanT, eSq., ePSTeIn BeCkeR & GReen PC; a MeMBeR In 
The heaLTh CaRe anD LIfe SCIenCeS PRaCTICe In The waShInGTOn, 
DC OffICe anD CO-ChaIR Of The fIRM'S heaLTh CaRe fRauD GROuP



direct or indirect. Many states have 
enacted similar laws.

“There’s lots of pressure on case 
managers from employers to move 
patients for financial reasons,” Val-
iant said. That’s not a bad thing in 
and of itself, she noted; case man-
agers need to be conscious of cost 
issues. However, as a result, “lots of 
temptation is being offered from 
those who benefit from moving the 
patient,” she warned. Although no 
CCM would consider accepting 
payments from providers in 
exchange for patient referrals, 
remuneration can take many forms. 

Be wary of gifts,  
even small ones.  
Free goods and other 
inducements used to 
be perfectly accept-
able, she said, but 
that’s no longer the 
case. As compliance 
programs increase, 
more organizations 
have policies that 
prohibit any gifts. It’s 
this heightened focus 
on compliance that 
may explain why you 
didn’t get that pizza 
party or the box of 
chocolates last 
Christmas. 

Case managers sometimes moon-
light for providers to whom they 
have discharged patients. The 
inherent conflict of interest subjects 
such arrangements to legal scru-
tiny. Case managers who decide 
to do this need to be exceptionally 
diligent. In some cases, providers 
want to pay kickbacks for patient 
referrals and call them case man-
agement fees. “Make sure these 
are real services for fair market 
value payment,” said Valiant. 

She has noticed an increased 
focus on distinguishing between 
real and sham case management 

arrangements. She offered two tips 
for spotting shams. 

1. Is there a written agreement? 
Sham arrangements are often 
“on the fly and not in writing.”

2. “Ask yourself if the case manager 
is being paid based on services 
or simply for moving patients 
around.”

Sometimes the best guidance is 
the simplest: “If an arrangement 
seems too good to be true, it  
probably is.”

8. Realize reform brings greater 
responsibility, risk
It’s a time of transition and transfor-
mation in health care, and the  
professional case manager is at 
the center of it all. In particular, 
care coordination is more impor-
tant than ever, which means the 
professional case manager’s role  
is in the spotlight. However, as case 
managers take on this prominent 
role in health care delivery, they 
also face greater risks—increased 
exposure to claims of fraud and 
abuse among them—and they  
will be expected to understand 
the issues, Valiant warned. 

In addition, the move away from 
fee-for-service and toward more 
bundled payments will increase 
the pressure on case managers  
to save money, she said. 

9. Pay attention to patient status 
issues and documentation
Physicians tend to have trouble 
determining when a Medicare 
patient should have hospital  
inpatient status, outpatient status, 
or observation status. “So: Enter 
the case manager, who has the 
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ethics resources
■ Code of Professional Conduct for  

Case Managers (the Commission):

http://ccmcertification.org/content/
ccm-exam-portal/code-professional-
conduct-case-managers

 
■ American Nurses Association: 

http://www.nursingworld.org/ 
MainMenuCategories/EthicsStandards/
CodeofEthicsforNurses

■ National Association of Social  
Workers Code of Ethics: 

http://www.socialworkers.org/pubs/ 
code/code.asp

“Case managers are often better equipped than physicians to 

make these determinations, but Medicare requirements haven’t 

necessarily caught up.”

—CaRRIe VaLIanT, eSq., ePSTeIn BeCkeR & GReen PC; a MeMBeR In The heaLTh 
CaRe anD LIfe SCIenCeS PRaCTICe In The waShInGTOn, DC OffICe anD CO-
ChaIR Of The fIRM'S heaLTh CaRe fRauD GROuP
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expertise to determine status,”  
Valiant said. The case manager 
may educate the physician about 
status issues, or he or she may end 
up making the determination. 
“Case managers are often better 
equipped than physicians to 
make these determinations, but 
Medicare requirements haven’t 
necessarily caught up.”

The ramifications of status determi-
nation are serious. For patients,  
status affects coverage of post-
hospital services. For providers, it 
can affect reimbursement and 
potentially lead to False Claims 
Act liability. In fact, Valiant said she 
is seeing a number of False Claims 
settlements in this area. It’s coming 
under increased scrutiny as more 
services are being provided on  
an outpatient basis.

It’s an evolving area that’s both 
interesting and important to  
monitor, she said. 

Along these same lines, Valiant 
stressed the importance of 

documentation. Accurate docu-
mentation, especially around  
coding and billing, are crucial,  
Valiant said. “Case managers may 
not think of themselves as coding 
and billing professionals, but what 
case managers do can have a 
huge impact on reimbursement.” 
Case managers document patient 
status, and they play a big role in 
discharge, determination of medi-
cal necessity and readmissions. All 
of that relates, directly or indirectly, 
to coding and billing.

10. Understand that certification 
matters
By earning the CCM credential, 
board-certified case managers 
have proved they are knowledge-
able about navigating health 
care and are equipped to  
handle challenges in this new 
environment. Board certification 
demonstrates that the professional 
case manager possesses the  
tools to understand ethical and 
legal issues, and demonstrates 
competence and credibility to  
clients, employers and even  
regulatory entities.

Moreover, as enforcement efforts 
increase, investigators are increas-
ingly asking whether a case  
manager is a “real” case manager, 
said Valiant. That’s not surprising, 
given that case managers also 
are increasingly showing up as 
defendants in enforcement 
actions. 

“Professionals with certification  
can set themselves apart from 
those who may use some case 
management terminology but 
‘aren’t walking the talk,’” Valiant 
said. “One of the great things 
about a certification program  

such as [the CCM] is that it  
gives professionals the Good 
Housekeeping Seal of Approval.  
It makes a difference.” 

One reason board certification 
does make such a difference,  
Jensen said, is the Commission’s 
Code of Professional Conduct. 
Adherence to the Code is  
mandatory and compliance is 
enforced not only by the Commis-
sion, but also by the board- 
certified case managers them-
selves. “It’s not just a good idea; 
it’s the standard board-certified 
case managers know, respect,  
live by. It’s not just what they do; 
it’s who they are.” ■
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Carrie Valiant, Esq., Epstein Becker  
& Green PC; a member in the health  
Care and life Sciences Practice in the 
Washington, DC office and co-chair of 
the firm's health care fraud group

A respected member of the legal community for 
more than 25 years, Valiant is a member/share-
holder of the health care law firm, Epstein Becker  
& Green, P.C.  Her experience is concentrated in 
health care fraud and abuse and government 
health care program payment matters. Her  
practice also extends to health care reform/ 
health care access law and the law of the  
uninsured and underinsured. 

Valiant writes and lectures extensively on health  
law fraud and health care access topics, and is the 
author of the American Health Lawyers Association 
book, “Legal Issues in Health Care Fraud and Abuse:  
Navigating the Uncertainties.” She also is founder 
and president of the Health Care Industry Access 
Initiative, a non-profit, tax exempt organization  
dedicated to promoting collaborative action 
across the health care industry to improve access 
to health care coverage and services in the United 
States, and serves on the board of directors of 
Women Business Leaders of the U.S. Health Care 
Industry Foundation.

Prior to earning her J.D. with honors from  
George Washington University Law School,  
Valiant graduated from the State University  
of New York at Buffalo.

Susan Jensen, PhD, rN, CCM, MSCC;
Owner, AlArIS franchises; Associate  
Professor, Grand Valley State University;
Secretary, the Commission

Jensen is a registered nurse and board-certified 
case manager who specializes in geriatric care 
and health policy. Jensen has more than 25 years’ 
experience in nursing and has been a CCM since 
the late 1990s. She is also certified in Medicare  
Set-Aside preparation.

Jensen is part-owner of two case management 
franchises, doing business as ALARIS, located in 
Michigan and in the Southwest (covering Utah, 
Nevada and Alaska). ALARIS provides case  
management for workers' compensation files,  
auto injuries and geriatric clients. In addition, she  
is a tenured nursing associate professor at Grand 
Valley State University in Grand Rapids, Mich.  
and teaches medical surgical nursing in the  
undergraduate program as well as health policy  
at the graduate level. Jensen is a member of 
CMSA, Brain Injury Association and MENSA.  
and serves as secretary on the Commission's  
Executive Committee.
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