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Value-Based Payment, Accountable Care
and the ACO Final Rule:

Are We Making Progress?



The Case for Payment and Delivery Reform

• The Problem:
– Fragmented care
– Uneven, unsafe practices
– Unsustainable costs

• “Our fee-for-service system, doling out separate payments for 
everything and everyone involved in a patient’s care, has all the 
wrong incentives: it rewards doing more over doing right, it 
increases paperwork and the duplication of efforts, and it 
discourages clinicians from working together for the best possible 
results.”

• Quality = Care that is safe, effective, effective, patient-centered, 
timely and equitable 

— Atul Gawande, “Testing, Testing,” The New Yorker, 12/14/09
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— Institute of Medicine, Crossing the Quality Chasm, 2001
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The Case for Payment and Delivery Reform (cont.)

• The Solution:
– Better coordinated care, more transparent to the consumer, using 

evidence-based measures to achieve better outcomes, greater 
patient satisfaction and improved cost efficiency

– Or, in other words, “accountable care”
– An “accountable care organization” (ACO) is a provider-based 

organization comprised of multiple providers with a level of 
clinical integration sufficient to deliver accountable care

– Both the payment system and delivery system (in both the public 
and private sectors) need to change together to achieve 
accountable care

– There is widespread agreement as to the current problems and 
the end goals – the challenge is the transition
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“To change the way health care is organized and delivered, we need to change the way it is paid 
for — to move from fee-for-service payments to bundled payments.”

– Gutterman, Davis, Schoenbaum and Shih, 2009

The Accountable Care Framework
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In Search of Accountable Care – Part II

• Why might accountable care work now when similar concepts 
did not in the 1990s?
– There is greater recognition of the urgency of the cost and 

quality problems 
– The applicability of evidence-based medicine is more widely 

understood and accepted
– There is greater understanding that good outcomes, patient 

satisfaction and cost-efficiency are linked 
– We have learned from past experience with provider integration 

efforts and risk contracting
– Consensus measures and IT infrastructure have advanced 

significantly
– Early pilots and demonstrations have shown promise
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In Search of Accountable Care – Part II 

• Potential Pitfalls
– “ Accountable care” and the triple aim get lost in the structural 

and legal debate 
– The Medicare ACO program is unsuccessful and dominates the 

focus
– Patients are left out of the equation
– Quality measures are not widely agreed upon or accepted
– It feels too much like managed care and capitation of the 1990s
– Cost savings are not realized fast enough
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Part I: The ACO Framework
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Are We Making Progress?

• We are making progress directionally  in understanding 
the challenges our health care system faces, the reasons 
for our cost and quality issues, and the broad framework 
for a higher performing payment and delivery system.

• As to implementation and success, there is significant 
unevenness around the country, and we have a long way 
to go. 

• It is important to view this period we are in now as one 
of testing and  experimentation.

• The need to push forward aggressively is real, given the 
budgetary pressures currently and in the years ahead.
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Commercial Market Activity Blossoming

• We see the blossoming of much accountable care and 
value-based purchasing activity in the commercial 
market.

• Many people argue that, in the end, private market 
programs will be more successful than governmental 
programs; only time will tell.

• Nevertheless, the direction and the programs of the 
federal government – as the largest purchaser of health 
care services at almost 50 percent – have a huge impact, 
like it or not.
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The Timeline for Accountable Care - Medicare

• 2011 Programs Announced and/or Implemented

– Extension of Physician Group Practice Demonstration and 
Gainsharing Demonstration

– State Option to Provide Health Homes for Enrollees with 
Chronic Conditions

– National Strategy for Quality Improvement in Health Care
– Plans for Value-Based Purchasing Program for 

Ambulatory Surgical Centers
– Medicare Community-Based Care Transitions Program
– Hospital Value-Based Purchasing Program Regulations
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The Timeline for Accountable Care - Medicare

– Plans for Value-Based Purchasing Programs for Skilled 
Nursing Facilities and Home Health Agencies

– Federally Qualified Health Center Advanced Primary 
Care Practice Demonstration Project

– Pioneer ACO Program 
– Multi-payer Comprehensive Primary Care Initiative
– Bundled Payment Initiative
– Medicare Shared Savings Program Final Rule
– Innovation Advisors Program
– Advance Payment ACO Model
– Health Care Innovation Challenge
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The Timeline for Accountable Care - Medicare

• 2012 Programs Scheduled
– Demonstration Project to Evaluate Integrated Care Around a Hospitalization 

Begins January 1

– Pioneer ACO Program Begins January 1

– Medicare Shared Savings Program Begins April 1 and July 1

– Independence at Home Demonstration Program Begins by January 1

– Comprehensive Primary Care Initiative Payer Applications Due January 17

– Models 2, 3, and 4 of Bundled Payment Initiative Applications Due April 30

– Hospital Value-Based Purchasing Program Begins October 1

– Hospital Readmissions Reduction Program Begins October 1
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The Timeline for Accountable Care - Medicare

• 2013
– National Pilot Program on Payment Bundling Begins by 

January 1
– Quality Reporting for Long Term Care Hospitals, Inpatient 

Rehabilitation Hospitals, and Hospice Programs Begin 
October 1

• 2014
– Payment Adjustment for Hospital Acquired Infections in 

Medicare Program Begins October 1
• 2015

– Mandatory Participation in the Physician Quality Reporting 
System Begins January 1

© 2012 Epstein Becker & Green, P.C. 13



The Pace of Progress

• All of these programs will be in place prior to the 
commencement of the coverage provisions of the ACA in 
2014.

• While much will evolve along the way, and create 
confusion for some, these programs will trigger changes 
in the delivery system, changes in private payment 
systems and, when all is said and done, represent 
progress to a higher performing health care system.

• Whether it will be enough improvement, fast enough, 
remains to be seen.
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Part II: The ACO Final Rule
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MSSP Final Rule

• CMS’ implementation of the very specific provisions of Section 
3022 of the Affordable Care Act constitutes a thoughtful and 
comprehensive effort that will (1) create more consistency in 
the treatment of ACOs by all payers, (2) foster a better 
understanding of the minimum requirements to qualify as a 
Medicare ACO, and (3) indicate how enforcement 
agencies will view ACO activities in both the Medicare and 
commercial markets.

• CMS has made a significant contribution to the national 
dialogue on accountable care and the important role ACOs can 
have in helping to achieve the Triple Aim; all stakeholders 
may not agree with every revision made in the Final Rule, but 
CMS clearly has responded carefully and thoughtfully to the 
over 1,300 comments received by stakeholders on the 
Proposed Rule; the very least, this represents a healthy public-
private dialogue on an important topic, which is how 
rulemaking is supposed to work.
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MSSP Final Rule

• Regardless of one’s view of the provisions in the Final Rule, 
the preamble to the Rule represents a tremendously rich 
and intelligent discussion of the options that commenters
suggested and the pros and cons that CMS considered.

• While the widespread negative reaction to the Proposed 
Rule may have been somewhat of an overreaction to CMS’ 
attempt to set the bar to ACO entry high enough to advance 
the ball, there clearly were problems with it; in the Final 
Rule, CMS has gone a long way to addressing those problems 
while still keeping the bar reasonably high; indeed, one can 
see some of the evolving thinking at CMS that went into the 
Pioneer Model in the Final Rule.
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Five Questions in Assessing the Final Rule:

1. How well do CMS’ requirements for ACO structure and governance 
balance the need for both flexibility and real change? 

2. Does the way CMS handles provider risk, from both a financial and 
regulatory perspective, encourage ACO formation and participation 
in the MSSP? 

3. Will the nature of the ACO-beneficiary relationship established 
under the Final Rule help avoid another managed care backlash? 

4. Does the Final Rule advance the ball in measuring and promoting 
value in health care? 

5. How well has CMS balanced the need to incentivize positive 
collaboration among providers to form effective ACOs, while also 
coordinating with the OIG, DOJ, FTC and IRS in connection with their 
ongoing enforcement of the various laws regulating ACO
participants?
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Structure and Governance

• Addition of Federally Qualified Health Centers and Rural 
Health Clinics as eligible to both form and participate in 
an ACO - Including these providers can only help achieve 
the care coordination goals of the program, especially in 
areas where they are the sole primary care provider. 

• Two-step assignment process – Broadening the way 
primary care services are considered for assignment 
purposes by including charges for primary care services 
rendered by specialists in certain instances will allow for 
greater potential participation in the MSSP by multi-
specialty medical groups and others. 
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Structure and Governance

• Added governance flexibility – While the 75 percent requirement of 
control by ACO participants remains intact, the requirement of 
“proportionate control” by each ACO participant is eliminated; 
moreover, greater overall governance flexibility is allowed for boards of 
organizations that qualify under the MSSP without having to form a new 
entity with other providers and for any ACO applicant that can 
demonstrate, even if ACO participants do not control 75 percent of the 
board, that it will involve ACO participants in innovative ways and 
provide for meaningful participation in ACO governance by Medicare 
beneficiaries.

• In addition, there is a useful discussion in the preamble about the 
oversight responsibilities of governing board members; board members 
will be fiduciaries of the entire ACO enterprise, not representatives of a 
faction. 
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Provider Financial Risk

• Removal of two-sided risk from Track 1 – Track 2 remains available but is 
not mandatory for the first three-year agreement period; this may 
encourage more early participation by organizations that disliked the much-
criticized Track 2 financial model or deemed themselves not yet ready to 
take financial risk. 

• First dollar savings in Track 1, similar to Track 2 – Again, this may 
encourage additional, earlier participation in the program. 

• Regulation of provider risk-sharing – There are no material changes here in 
the Final Rule, only the recognition that shared savings does not involve 
insurance risk. 

• This non-change leaves risk-sharing ACOs (even those with modest 
exposure under Track 2 or other limited risk models) subject to varying 
state laws and interpretations by state insurance commissioners both as to 
Medicare ACO participation and as to state and commercial market ACO 
participation.

• This issue represents a source of uncertainty and lack of uniformity that may 
be a real problem for some providers. 
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ACO-Beneficiary Relationship

• “Preliminary prospective-assignment method” of beneficiary 
assignment with likely assigned beneficiaries identified to the ACO
quarterly and with final reconciliation after each performance 
year based on patients served by the ACO – This change responds 
to one of the most universal concerns expressed by providers to 
the Proposed Rule (i.e., how is an ACO to manage the care of its 
assigned beneficiaries if it does not know who they are?), while 
preserving elements of retrospective assignment favored initially 
by CMS. 

• Ability for ACO to contact beneficiaries from quarterly lists to 
notify them of data sharing and ability to opt-out – This change 
adds an additional opportunity for ACO-beneficiary interaction in 
a way that hopefully will increase positive exchanges toward 
achieving the Triple Aim without a “managed care” backlash.
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ACO-Beneficiary Relationship

• The jury is out on how well this will work in the end, but 
consumer engagement is one of the most important 
success factors for the MSSP and other ACO programs.

• The requirement for a Medicare beneficiary representative 
on the ACO governing board, which is maintained in the 
Final Rule, also is part of this equation. 

• Certifying marketing materials rather than requiring prior 
CMS approval – This change also will facilitate 
communications, subject to CMS guidelines. 
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Measuring and Promoting Value

• 65 measures in 5 domains reduced to 33 measures in 4 domains –
This change responds to numerous comments from potential ACO
participants.

• It represents an effort to be more inclusive of earlier-stage ACOs, 
but will trigger scrutiny from those who advocate keeping the ACO
participation bar high.

• The preamble evidences CMS’ careful consideration of finding the 
right balance on this issue. 

• Longer phase-in of pay-for-performance and addition of 70 percent 
minimum achievement standard in each domain – Again, this 
change responds to provider comments, and once again may 
encourage greater participation; time will tell how well a balance 
CMS has struck here. 

• Removal of 50 percent meaningful use requirement for primary 
care physicians as a condition of participation – Making this 
essentially a quality measure also lessens a potential barrier to 
entry into the MSSP. 
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Legal Barriers Being Addressed

• Legal Barriers were identified early on as a potential brake 
on progress to a more coordinated health care system.

• The key issues are:
– Antitrust law
– Fraud and abuse law
– Exempt organization tax law

• The ACO Final Rule shows that, in CMS’ view, even the 
minimum requirements for an ACO should be substantial.

• NCQA agrees with CMS, has finalized its 2012 ACO 
accreditation standards, and is ready to begin accrediting 
ACOs.
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Coordinated Guidance

• The coordinated guidance issued with the ACO Final Rule from the DOJ, 
FTC, OIG and IRS shows a significant degree of inter-governmental agency 
cooperation and a respect for the requirements CMS has established for 
ACOs.

• The guidance, taken together, suggests that a qualified – and effectively 
operating ACO – does gain a degree of legal protection under these 
regulatory schemes through waivers, safety zones and announced agency 
protocols.

• Particularly in the antitrust arena, there remain difficult issues to work 
through, particularly where the providers in an ACO have a high market 
share.

• But the recognition that legitimate ACO activities will be treated under the 
rule of reason and the identification of activities that may cause the 
antitrust agencies concern is helpful.

• The regulatory dialogue that has taken place around ACOs – how to 
distinguish “good” collaboration from “bad” – should be seen as progress, 
and we can expect that it will continue.
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Assessing the Final Rule

• If the goal of this next period of payment and delivery reform is to 
test multiple models and achieve reasonably broad participation 
so that the best practices can be identified and brought to scale, 
the changes made in the Final Rule appear consistent with that 
goal.

• Coupled with the “closer to capitation” structure of the Pioneer 
model, we have three logical, distinct risk models – pure shared 
savings, two-sided risk and partial or full capitation.

• With the MSSP operational start date pushed back in the Final 
Rule until April 1 and July 1, 2012, the initial roll-out of Medicare 
ACO’s will be sequenced logically, with the Pioneer program 
beginning in January followed by the MSSP.

• With the additional notice provided regarding the Advance 
Payment Model for ACOs in need of prepaid savings to build their 
ACO systems, CMS has implemented yet another trigger to incent 
participation in Medicare ACOs.
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Assessing the Final Rule

• CMS estimates 50 to 270 participants in the MSSP; we will see 
what level of participation actually ensues.

• With this Final Rule, CMS has addressed the most strident 
concerns expressed by stakeholders and policy commentators 
about the MSSP, and early commentary is generally favorable.

– However, these changes certainly do not guarantee widespread 
participation.

– Developing an effectively-functioning ACO is expensive and 
complex and takes time – many of course have been years in 
the making.

– But the Final Rule should cause many organizations to at least 
take a second look.
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Assessing the Final Rule

• Even though a great deal of challenging requirements remain, 
and the financial models are uncertain and may not be 
especially attractive to many providers, there may well be 
mission reasons, organizational focus reasons, experience 
gaining reasons, legal protection reasons and other reasons for 
participating.

• At the very least, the MSSP has a legitimate place in the 
constellation of ACO and other value-based payment options 
being developed in the public and private sectors that together, 
over time, will continue to lead to progress on the road to 
accountable care. 
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Part III: Evaluating Next Steps
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Who Should Consider Entering the MSSP

• All providers should consider the merits of the MSSP
• Participants with high quality standards and focus on patient 

centered care
• Providers that can manage additional cost reduction 
• Participants with medical management, care management, risk 

management competencies
• Participants that want an opportunity to operate in an accountable 

care manner with no downside risk
• Participants should be “financially sound” with a “war chest” 

available to cover at risk amounts and required investments
• Participants that already have the physician and other network 

relationships
• Collaboration is required in any circumstance or strategic 

direction
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What Makes for likely Winners/Losers?

• Applicants that believe in the “spirit of the rule” vs. “another 
reimbursement game”

• Robust information technology and monitoring capabilities will 
be required

• Applicants that have track record of collaborating on patient care
• “Meaningful Users” of EHR and other clinical technologies will 

fair better
• Providers with a stable primary care patient base
• Providers that have standardized on clinical processes and 

protocols
• Providers with aligned incentives
• Providers/participants with strong governance and change 

management structures
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Getting Board Members Prepared

• Past decade has brought a revolution in corporate 
governance (Sarbanes-Oxley; Dodd-Frank)

– Directors must be active participants in oversight, not mere 
passive recipients of information by:
Demanding enough to rattle cages when necessary
Being knowledgeable enough to set direction
Acting bold enough to add value through hard questions
Being vigorous enough to assure that the organization’s plans 

are conscientiously prepared to have the best shot at success
– Managing Board expectations is the responsibility of chairs 

and senior management by recognizing the difference 
between fiduciary and managerial responsibilities.
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The Starting Point for Boards 

• Current payer mix (with current cross-subsidization of costs)
• Expected reductions or increases in payments across all payers

– Medicare and Medicaid cuts
– Unreasonable premium increase regulatory scheme for private payers

• Demographic Trends for Medicare and Medicaid in particular
• Medicare Menu of customized payment programs
• Realistic assessment of the landscape for providers and suppliers

– Providers and suppliers face costly capital decisions (e.g., IT upgrades) in 
a time of tremendous economic uncertainty

– Government payers represented almost half of the spending on personal 
health care in 2009 – that percentage is only growing

– The government reimbursement system is legislatively required to 
reduce health care spending – the impact will likely be catastrophic on 
provider margins
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The Changing Face of Governance

• The MSSP requires changes or additions to the board 
composition with the CMS contracting entity

– The Pioneer ACO Model calls for the inclusion of a “consumer 
advocate”

– The MSSP calls for the inclusion of a “Medicare beneficiary 
representative(s) served by the ACO who does not have a 
conflict of interest with the ACO, and who has no immediate 
family member with conflict of interest with the ACO”

– The MSSP requires 75 percent ACO Participants
• The NCQA accreditation criteria for ACOs state that the 

physician or clinical leader of the ACO “must participate on 
or advise the board”
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The Changing Face of Governance

• Many of the new pilot structures will require case 
management and possible partnership with current 
payers – who may expect shared governance.

• The governing body may be a cross section of 
representatives of payers, physicians, hospitals, and 
consumer.

• This will create its own unique challenges as the new 
board learns to direct a potentially broader and more 
diverse system delivery or care and community wellness.

• It also raises the possible need for alternate or expanded 
committee structure to oversee the effectiveness, 
efficiency, and patient centeredness of the system.
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Enterprise Risk Assessment Facilitates Fiduciary 
Decision-Making

Top Ten Questions management should address to its boards:
1. What are the marketplace risks for establishing the ACO as it relates to current 

patient demand patterns?
2. What are the vehicles under consideration for protecting the ACO and its sponsors 

from liability for shared losses? (e.g., reinsurance, escrow, surety bonds, lines of 
credit, key terms in the ACO participant agreements)

3. What is the governance structure of the ACO as the CMS contracting organization and 
how does that structure affect the sponsors’ commitments for capital and 
compensation related matters?

4. What is the ACO’s capabilities and plans for reporting and satisfying the 33 quality 
measures in the four quality domains since these outcomes will now have significant 
financial consequences?

5. What are the processes in place to assure that anything submitted to CMS in the 
context of the ACO program is “accurate, complete, and truthful” and is recorded in a 
chron file so that there is institutional memory? For example, what processes are in 
place for the legal representative of the ACO to be capable of giving CMS the 
certifications required regarding the eligibility requirements? Does the ACO have the 
necessary back- up documentation?

© 2012 Epstein Becker & Green, P.C. 37



Enterprise Risk Assessment Facilitates Fiduciary 
Decision-Making 

Top Ten Questions management should address to its boards (cont.):
6. What will be the ACO’s conflict of interest policy? Who will be the decision-maker in 

this regard?
7. What is the compliance plan for making sure that the plan for developing and 

executing the ACO is in legal compliance with the key areas of antitrust, fraud and 
abuse, and tax exempt issues, among other legal issues? How does that compliance 
plan fit into the broader corporate compliance program for the affiliates of the ACO?

8. What is the compliance plan for protecting the personal health information of the ACO
patients when there is going to be so much sharing of this data across independent 
organizations? Is the ACO prepared for the contractual obligations that arise under a 
data utilization agreement with CMS – which is required under the ACO program?

9. What remedial processes and penalties will be in place to apply if an ACO
provider/supplier fails to comply with or fails to implement the desired ACO
processes? Who will be the decision-maker in this regard?

10.What are the data assumptions in the proposed benchmarks and what are the 
patient/provider changes that are expected to make a difference in achieving the 
savings? What is the ACO’s likelihood of success in this regard?
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Clinical Integration Requirements 

• The momentum of change is now mandating effective clinical 
integration, regardless of participation in Medicare ACOs

– Clinical integration is a structured collaboration among physicians and 
hospitals on an active and ongoing program designed to improve the quality 
and efficiency of health care. 

− True clinical teaming between facilities and physicians, and among physicians
− Agility to respond to quickly changing market and clinical requirements and 

opportunities
− Connectivity across the delivery system to provide true care coordination and 

convenience
− The ability to demonstrate value and outcomes to all key stakeholders

• It focuses on managing populations and patients based on:
− A culture of patient focused “Clinical Teaming”
− Systems and data which enable seamless coordination and continuity-of-care
− Reinforcing incentives
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Next Steps – Completing the Gap Analysis

•
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