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Disabilities

Final EEOC ADA Rules Change Landscape,
Raise Provider Compliance, Litigation Risks

F inal Equal Employment Opportunity Commission
ADA Amendments Act regulations scheduled to
take effect May 24 mean health care employers are

likely to face more compliance challenges and litiga-
tion, according to employment attorneys who spoke
with BNA.

The regulations, which were published in the Federal
Register March 25 (76 Fed. Reg. 16978) and implement
the 2008 amendments to the Americans with Disabili-
ties Act, will make it easier for employees to prove they
have a covered disability and require employers to fo-
cus not on whether a specific employee is disabled but
rather on whether the individual is qualified to perform
essential job functions with or without a reasonable ac-
commodation, attorneys said.

In response to the regulations, health care provider
organizations should review job descriptions to make
sure they capture all of the essential functions of each
job fully and accurately, train supervisors and human
resources personnel how to recognize and review re-
quests for reasonable accommodations, and establish
procedures for engaging in and documenting the inter-
active process needed to address and resolve these re-
quests, they added.

Condon A. McGlothlen, with Seyfarth Shaw LLP in
Chicago, said the new rules mean that ‘‘virtually every-
one is disabled’’ and that health care providers and
other employers ‘‘are far less likely to prevail in court
or before the EEOC by arguing that an individual is not
disabled.’’

The regulations list the conditions the EEOC believes
will, in virtually all circumstances, constitute covered
impairment, and clarify that the brief duration of an im-
pairment suffered by an individual is not dispositive in

determining whether an employee suffers from a cov-
ered disability, McGlothlen noted.

‘‘The EEOC’s new regulations will further burden
health care providers and other employers with compli-
ance challenges and litigation that will inevitably follow
the EEOC’s expansive approach,’’ he said. The pre-
sumption that most individuals have a covered impair-
ment also will greatly increase the possibility that em-
ployers could be the target of class actions, he added.

EEOC already has experienced some effects from the
ADA Amendments Act, as disability discrimination
charges filed with EEOC rose to 25,165 in fiscal 2010,
up 23 percent from the previous year.

Background. EEOC issued its proposed rule in Sep-
tember 2009 to conform its existing ADA regulations
with the ADA Amendments Act, which took effect Jan.
1, 2009. EEOC received more than 600 public comments
on its proposed regulations from affected individuals,
civil rights groups, employer representatives, and other
government agencies.

After reviewing those comments, the EEOC March 10
voted 4-1 to approve the final rule, with EEOC Chair
Jacqueline Berrien and Commissioners Constance
Barker, Victoria Lipnic, and Chai Feldblum voting in fa-
vor. Commissioner Stuart Ishimaru, who as acting
EEOC chairman had voted in favor the proposed regu-
lations, opposed the final rule.
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‘‘The EEOC’s new regulations will further burden

health care providers and other employers with

compliance challenges and litigation that will

inevitably follow the EEOC’s expansive approach.’’

CONDON A. MCGLOTHLEN,
SEYFARTH SHAW LLP, CHICAGO

EEOC’s final rule also revises the commission’s inter-
pretive guidance, or appendix, regarding the ADA,
which will include illustrative examples of the changes
made by the ADA Amendments Act. In rolling out the
final rule, EEOC also released a regulations fact sheet,
questions and answers regarding the final rule, and a
separate small business question-and-answer supple-
ment.

EEOC’s proposed rule was criticized by business
groups for listing certain impairments that would ‘‘con-
sistently’’ meet the definition of disability. EEOC said
that in response, the final regulations clarify that an in-
dividualized assessment still is required, but that when
applying the principles of the ADA Amendments Act,
the listed impairments should easily be determined to
be disabilities.

Rule Lists Impairments. Regarding the rule’s list of im-
pairments that consistently will be found to be disabili-
ties under the ADA Amendments Act, Christopher Kuc-
zynski, assistant legal counsel and director of EEOC’s
ADA Policy Division, said the same impairments are
listed in the final rule as in the proposed regulations,
but EEOC added language to indicate individualized as-
sessments still are required.

EEOC ‘‘always meant’’ that its conclusion that certain
impairments almost always are covered disabilities is
‘‘a function of the individualized assessment,’’ and the
final rule is ‘‘clear that this still requires an individual-
ized assessment,’’ Kuczynski told BNA.

But EEOC’s final rule deleted a paragraph listing con-
ditions that normally will not be considered disabilities,
as well as a section in the proposed regulations about
impairments that may or may not be deemed disabili-
ties, Kuczynski said. Those simply seemed to cause
confusion among commenters, he said.

EEOC’s final rule emphasizes that although the stan-
dard for determining disability is lower under the ADA
Amendments Act, ‘‘not all impairments are disabili-
ties,’’ Kuczynski added.

McGlothlen said that, while the EEOC regulations
‘‘pay lip service to the original statute’s individualized
assessment approach by saying that remains the law, by
providing a list of conditions that are now substantially
limiting by regulatory definition, the EEOC has in effect
upended the prior case-by-case approach.’’

Health Care Impacts. McGlothlen acknowledged that
the final rules cut across all industry and employer
types and that health care providers will be directly af-
fected in the same manner as other employers. ‘‘Em-
ployers who operate wellness programs or who require
post-offer fitness-for-duty exams may find themselves
facing new challenges under regulations that all but re-

move a requirement that an individual actually show
that they are disabled,’’ he said.

Health care providers, however, may face dual chal-
lenges: both as an employer with respect to its own em-
ployees and as an entity that administers fitness and
wellness exams for other employers, McGlothlen said.
‘‘Employers must focus on whether an individual with a
physical or mental condition, who may be adversely im-
pacted by physical ability assessments or other tests, re-
quires or requests reasonable accommodation,’’ he
said.

‘‘A large hospital performing these testing services
for a small employer could find itself a party to an ADA
lawsuit simply because it is the employer’s agent and
has deeper pockets,’’ he cautioned.

Health care providers also could be forced to resort in
more cases to what is known as the ‘‘direct threat’’ de-
fense available under the ADA to an employer who can
show that an individual poses a direct threat to the
health or safety of other individuals in the workplace,
McGlothlen said.

This defense often arises in the health care industry,
where it is necessary to protect not only the public and
coworkers, but also patient health and safety. ‘‘Given
that the final regulations call for employers to all but ig-
nore the issue of an individual’s disability status, I
would expect that this defense will be asserted more of-
ten,’’ he said.

Frank C. Morris Jr., with Epstein Becker & Green PC,
Washington, said he sees other, though related, sce-
narios that could play out in the health care provider
context that are driven by the need for these employers
to reduce costs and minimize risks. ‘‘Issues involving
the reasonable accommodation of mental and intellec-
tual disabilities in the health care setting, for example,
carry with them complex risk and cost considerations
that do not arise in many other settings,’’ he said.

‘‘Is it a reasonable accommodation to place a ‘treated
and recovered’ prescription drug diverter back in a situ-
ation where they are responsible for managing or ad-
ministering drugs to patients?’’ he asked. ‘‘For most
provider employers the determination of what is ‘rea-
sonable’ in the ADA context will require a balancing of
costs and risks, such as malpractice exposure, not faced
by other employers,’’ he added.

‘‘While the ADA regs do not necessarily break new
ground in this area, they do get the ‘reasonable accom-
modation’ issue front and center in cases where, histori-
cally, an ADA claim might have foundered on a failure
by the plaintiff to demonstrate a covered disability,’’
Morris said.

Employer Reaction. Employer representatives called
EEOC’s final rule an improvement over the proposed
regulations. They said the final rule hews more closely
to congressional intent and better reflects the bipartisan
agreements in Congress that allowed the ADA Amend-
ments Act to become law.

‘‘Overall, it’s a much better product,’’ said Michael
Peterson, director of labor and employment policy for
the HR Policy Association in Washington. Parts of
EEOC’s proposed rule were ‘‘just flat out contrary’’ to
the agreements struck in Congress, but the final rule is
‘‘easier to understand’’ and should be ‘‘easier to apply’’
than the proposed regulations would have been, he
said.
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While EEOC’s changes to the ‘‘per se list of disabili-
ties’’ softened his association’s objections by making a
‘‘slight improvement’’ to the wording, ‘‘we’re still con-
cerned’’ about this aspect of the final regulations be-
cause it ‘‘is contrary to the act’s requirement that an in-
dividualized assessment be conducted,’’ Peterson said.

Lawrence Lorber, a management attorney with
Proskauer Rose in Washington, said the final regula-
tions are ‘‘much truer’’ to the statute than the proposed
regulations. But like Peterson, Lorber said the list of
‘‘assumed disabilities’’ in EEOC’s final rule remains
problematic.

During congressional negotiations over the ADA
Amendments Act, it was clear ‘‘there was no appetite’’
for developing a ‘‘per se’’ list of covered disabilities,
Lorber said. The EEOC’s final rule better serves Con-
gress’s desire for ‘‘more accommodations, less litiga-
tion,’’ he added.

David Fram, director of ADA and EEOC services for
the National Employment Law Institute in Denver, said
that it was ‘‘very wise’’ for EEOC to modify the lan-
guage regarding impairments that are likely to be con-
sistently found to be disabilities, as its earlier proposal
probably was not enforceable. As a practical matter, the

impairments EEOC listed probably will be considered
disabilities in almost all cases, Fram said.

Perhaps the ‘‘most troubling’’ aspect of the final rule
is that EEOC considers it ‘‘irrelevant’’ what an indi-
vidual can do when determining whether an impair-
ment substantially limits a major life activity, Fram
said.

‘‘Virtually every federal appeals court’’ has taken the
opposite position, that employers and courts can con-
sider what individuals are able to do in determining dis-
ability, he said, adding ‘‘employers will remain free to
argue in specific cases that EEOC’s position is not sup-
ported by the statute.’’

BY KEVIN P. MCGOWAN AND PEYTON M. STURGES

EEOC’s final rule may be accessed at http://
op.bna.com/dlrcases.nsf/r?Open=kmgn-8f9jaz. The
text of the question and answer sheet may be
accessed on EEOC’s web site at http://www.eeoc.gov/
laws/regulations/ada_qa_final_rule.cfm, the fact sheet
at http://www.eeoc.gov/laws/regulations/adaaa_fact_
sheet.cfm, and the small business Q and A at http://
www.eeoc.gov/laws/regulations/adaaa_qa_small_
business.cfm.

3

BNA’S HEALTH LAW REPORTER ISSN 1064-2137 BNA 4-14-11

mailto:kmcgowan@bna.com
mailto:psturges@bna.com
http://op.bna.com/dlrcases.nsf/r?Open=kmgn-8f9jaz
http://op.bna.com/dlrcases.nsf/r?Open=kmgn-8f9jaz
http://www.eeoc.gov/laws/regulations/ada_qa_final_rule.cfm
http://www.eeoc.gov/laws/regulations/ada_qa_final_rule.cfm
http://www.eeoc.gov/laws/regulations/adaaa_fact_sheet.cfm
http://www.eeoc.gov/laws/regulations/adaaa_fact_sheet.cfm
http://www.eeoc.gov/laws/regulations/adaaa_qa_small_business.cfm
http://www.eeoc.gov/laws/regulations/adaaa_qa_small_business.cfm
http://www.eeoc.gov/laws/regulations/adaaa_qa_small_business.cfm

	Final EEOC ADA Rules Change Landscape,Raise Provider Compliance, Litigation Risks

