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with employee benefi ts.2 In November 2000, Time Warner 
settled the case for $5.5 million. 

The health-care industry has seen an increase in 
misclassifi cation cases as well. In Brock v. Superior Care, 
Inc., the Secretary of Labor brought an action against 
Superior Care, Inc., a provider of nurses to individuals, 
hospitals, and nursing homes, for willful violation of 
record-keeping and overtime pay provisions under the 
Fair Labor Standards Act.3 The Court of Appeals affi rmed 
the district court’s decision that the nurses were employ-
ees, not independent contractors, and were entitled to 
nearly $700,000 in overtime pay, with interest. 

In Weisel v. Singapore Joint Venture, Inc., the appellate 
court reversed the trial court and held that Weisel was 
entitled to unpaid minimum wages and overtime pay, 
liquidated damages and attorney fees resulting from the 
hotel’s failure to classify him as an employee. The hotel 
argued that Weisel, a parking valet, whose compensation 
consisted of gratuities from hotel guests and others using 
the parking facility, was an independent contractor. The 
Court of Appeals found that Weisel depended on the ho-
tel for his employment, was controlled by the hotel, and 
therefore should properly be classifi ed as an employee.4

Owner-operated parcel delivery drivers classifi ed as 
independent contractors have successfully sought reclas-
sifi cation as employees before the National Labor Rela-
tions Board, the U.S. Equal Employment Opportunity 
Commission, state and local unemployment and work-
ers’ compensation boards, and in the courts. Although 
such stories exist in every industry, the question as to 
how to eliminate company exposure remains. 

II. The Defi nition of Independent Contractor
No universally accepted defi nition of an independent 

contractor exists; however, there are attributes that help 
differentiate between an independent contractor and an 
employee. According to the U.S. Department of Labor, 
independent contractors are self employed. They are 
not protected by employment, labor, or tax-related laws. 
Characteristically, they are free from an employer’s con-
trol and perform work outside the usual type of business 
of the employer. Preferably, the worker should be en-
gaged in an independently established trade, occupation, 
profession, or business.5 

Different agencies utilize varying “tests” when deter-
mining whether workers are properly classifi ed as em-
ployees or independent contractors. The U.S. DOL and 
the IRS, both federal agencies, use different tests when 
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have contributed to a signifi cant movement by workers 
classifi ed as independent contractors to demand the labor 
and employment law benefi ts and protections guar-
anteed to persons classifi ed as employees. Individual, 
collective and class actions by workers against putative 
employers have accelerated dramatically in recent years 
with an ever-increasing cost to companies both in terms 
of lost time and legal expense incurred in defending such 
claims, as well as the concomitant adverse publicity and 
negative effect on stock prices. Similar lawsuits fi led by 
white collar workers seeking reclassifi cation as nonex-
empt employees entitled to overtime are proliferating 
across the legal landscape. The liability that arises from 
worker misclassifi cation conjures up horror stories where 
businesses have paid large remedies to make the workers 
whole.

While it is not diffi cult, given our litigious society, 
to understand why employee misclassifi cation is a hot 
topic, it is more diffi cult to remedy the problem. There 
is no universal defi nition of “independent contractor.” 
Every government agency, federal and state government, 
and the courts often apply different defi nitions, rules and 
tests. 

Work misclassifi cation is not limited to any specifi c 
industry. The retail and hospitality industries have seen 
challenges by store managers and assistant store manag-
ers, concierge staff, lead persons and others to their being 
labeled exempt from overtime pay.

In 1996, Microsoft was faced with making whole 
hundreds of freelance programmers who acknowledged, 
when commencing work for the company, that they were 
independent contractors ineligible for benefi ts given to 
Microsoft employees. The benefi ts in question included 
an employee stock purchase plan that effectively gave 
the plaintiffs the right to purchase Microsoft stock at a 
fraction of its then market price. In its ruling, the Ninth 
Circuit focused on the actual duties, functions, and 
circumstances surrounding the freelancers’ work and 
day-to-day management control, rather than on the lan-
guage of the workers’ contracts. Although it succeeded in 
dramatically reducing the district court’s nearly $1 billion 
liability assessment, Microsoft ended up paying $100 mil-
lion to litigate and settle the case.1

In another high profi le case, the U.S. Department of 
Labor sued Time Warner for deliberately misclassifying 
as many as 1,000 persons to circumvent providing them 
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C. The Common Law Test

In Nationwide Mutual Insurance Co. v. Darden, the U.S. 
Supreme Court ruled that when federal laws fail to de-
fi ne clearly an “employee,” the relationship between the 
company and the worker should be evaluated according 
to the common law test, focusing primarily on who has 
the right of control.10

New York state courts and administrative agencies 
such as the state DOL and the State Workers’ Compen-
sation Board apply traditional “common law” rules to 
determine whether an individual is an employee or 
independent contractor. The IRS has also adopted the 
common law test. The 20 factors utilized by the IRS may 
be summarized generally as follows: 

1) does the putative employer specify the manner 
and means of how the work should be done or 
accomplished;

2) is the method of payment regular and consistent;

3) does the worker bring his or her own tools to the 
job;

4) does the worker or the company choose/control 
the hours of work;

5) is the nature of the work temporary, permanent, 
continuous, or intermittent;

6) is the worker in a separate calling or occupation 
from the putative employer; and

7) is the work an integral part of the putative em-
ployer’s business.

Reclassifi cation as employees provides to workers, 
among others, the benefi ts and protections of state and 
federal nondiscrimination laws, employment rights laws, 
wage and hour laws, and membership in unions. Further, 
an employer is required to provide its employees, but not 
its contractors, with Social Security, workers’ compensa-
tion, and unemployment insurance benefi ts. 

Courts will consider the actual work duties, not 
the job descriptions in contracts. Frequently, although a 
contract may identify a worker as an “independent con-
tractor,” the courts have decided otherwise. It could be 
argued that workers who sign contracts labeling them-
selves as independent contractors should be estopped 
from later claiming that they are employees. However, 
courts generally refuse to hold workers to such declara-
tions, absent other considerations. In Abillo v. Intermodal 
Container Serv., Inc., for example, the court held that 
the actual working relationship was more instructive 
than the contract language.11 Similarly, a court found in 
Loomis Cabinet Co. v. OSHRC that the applicable economic 
reality test emphasized substance over the form of the 
relationship.12 

determining independent contractor status. A worker 
may be considered an employee according to one agency, 
but not the other. The DOL applies the “economic reali-
ties test,” or a hybrid of the “economic realities test” and 
the “right to control test,” while the IRS focuses solely on 
the “right to control.”6 Conservative companies should 
follow the more stringent test when classifying workers. 

A. The Economic Realities Test

The “economic realities test” focuses on how eco-
nomically dependent an individual is on the business 
served. Under this test, workers who are highly depen-
dent on the business served, and who derive a substan-
tial portion of income from it, may be employees rather 
than independent contractors. The following four factors 
are typically considered when applying the “economic 
realities test”:

1) the degree of skill required in the particular 
occupation;

2) whether the work is an integral part of the em-
ployer’s business;

3) the intention of the parties; and

4) whether the company deducts/pays Social Secu-
rity and other taxes and provides fringe benefi ts.7

In Donovan v. DialAmerica Marketing Inc., the Third 
Circuit applied the “economic realities” test and found 
that home researchers whose job required them to locate 
subscribers’ phone numbers and place calls when sub-
scriptions neared expiration, were employees. The court 
determined that the home researchers did not make a 
great investment in their work, had little opportunity for 
profi t or loss, used little skill in their work, and refrained 
from working for other employers.8 

B. The Hybrid Test

Some federal courts combine the “economic realities 
test” with “the right to control test,” to apply the “hybrid 
test.” This typically involves the following factors:

1) who exercised what degree of control over the 
manner in which the work is performed;

2) what is each party’s opportunity for profi t or loss;

3) has the worker made a signifi cant investment in 
the materials or equipment;

4) does the work require a special skill;

5) what is the duration of the contract relationship; 
and

6) is the worker’s service an integral part of the em-
ployer’s business.9



NYSBA  L&E Newsletter  |  Spring 2009  |  Vol. 34  |  No. 1 9    

three years. Moreover, for willful violations the employer 
will be liable for liquidated (double) damages and attor-
neys’ fees.18 Further, some states have longer limitation 
periods: New York’s is six years.19 

In addition to independent contractor/employee 
misclassifi cations, employers must ensure that their 
acknowledged employees are properly classifi ed as 
“exempt” or “nonexempt.” Executive, administrative, 
and professional employees (and some others) may be 
exempt from overtime pay if their salary equals or sur-
passes $23,600 a year, and they meet a multi-factor “du-
ties test.” Employees who earn $100,000 or more a year 
are exempt if they meet a less stringent “duties test.”20

Courts focus more on actual job duties than written 
descriptions; therefore, employers should audit positions 
to ensure that they are properly categorized.21 There is 
also a “safe harbor” provision under the FLSA that may 
help insulate from violation, under some circumstances, 
an employer who in good faith inadvertently treats an 
employee as nonexempt for a short period of time.22 
“Safe harbor” protection is available when an employer 
clearly communicates employee status through hand-
books and employer policies, provides a complaint 
mechanism for employees to use when questioning their 
status, and reimburses employees for any improper 
deductions.23 

In Joiner v. City of Macon, the court determined that 
a class of city mass transit employees was entitled to liq-
uidated damages when evidence showed the city knew 
or had good reason to know that the U.S. Department of 
Labor’s policy change removed mass transit employees 
from FLSA exemption.24 However, the same court held in 
Dybach v. State of Fl. Dep’t of Corrections that “safe harbor” 
protection may be available to an employer who meets 
both objective and subjective determinations showing a 
good-faith intention to comply with the Act.25

C. Workers’ Compensation

Proper classifi cation is essential in workers’ compen-
sation and disability cases. Under the workers’ com-
pensation statutes of most states, including New York, 
employees who are injured in job related incidents (even 
due to their own fault or negligence) are entitled to have 
all of their medical and hospital bills paid for by their 
employer, and are entitled to be paid a weekly amount 
(approximately the same as unemployment insurance) 
for time lost from work. They may also be entitled to a 
lump sum payment for an injury determined to result in 
a permanent, albeit partial, disability.26 

Further, if the state were to investigate and fi nd 
that the worker has been misclassifi ed as exempt and 
is actually an employee, the employer could be respon-
sible for retroactive and unpaid workers’ compensation 
premiums. In State ex rel. Roberds, Inc. v. Conrad, the Ohio 
Workers’ Compensation Bureau was able to recover over 

Some courts have gone even further and rejected 
written contracts as “adhesion contracts.” In S.G. Borello 
& Sons v. Dep’t of Industrial Relations, the court rejected as 
controlling—or even as a factor to be considered—the ap-
plicable contracts and held that cucumber farm laborers, 
who were contractually classifi ed as “independent con-
tractors,” were really common-law employees covered 
under California’s Workers’ Compensation Act.13

III. Joint Employer Liability
There are no foolproof ways to avoid misclassifi ca-

tion liabilities. Some companies have tried to limit their 
exposure by utilizing temporary agencies or employee 
leasing devises, by contracting out or outsourcing a seg-
ment of the business, or by contracting with outside pay-
roll businesses. Each option creates its own set of liability 
and risks. Reviewing agencies and courts generally reject 
such devices and, at best, may fi nd that the outside entity 
and the putative employer are “joint employers.”14 

IV. Liabilities to Consider
When workers are reclassifi ed as employees, the 

employer will face a host of unanticipated liabilities 
including taxes, employee benefi ts, and overtime pay. 
Further, as employees, the workers will be protected 
against statutory discrimination, entitled to organize and 
demand union representation, and bind the employer 
for their own workplace wrongs under the doctrine of 
respondeat superior. 

A. Taxes

When workers are successfully reclassifi ed as em-
ployees, the employer may become liable for penalties 
in addition to income tax withholding, FICA (Social 
Security), and FUTA (federal unemployment) taxes that 
were never withheld or paid. The statute of limitations 
for imposing the additional tax penalties is three years 
from the time the employment tax returns specifi c to the 
misclassifi cation periods were fi led.15 However, § 530 
of the Revenue Act of 1978 allows for reduction, under 
some circumstances, of assessments of taxes and penal-
ties against employers who, in good faith, misclassifi ed 
employees as independent contractors.16

B. Overtime

Typically, independent contractors set their own 
hours of work and the putative employer keeps no 
records of their hours. When the worker is reclassifi ed as 
an employee, the employer may face retroactive liability 
for record-keeping violations and also for unpaid mini-
mum wages and time-and-one-half for hours worked 
over 40 in each work week. 

Under the federal Fair Labor Standards Act 
(“FLSA”),17 employees may seek back pay, normally go-
ing back two years. However, if the employees can show 
a willful violation, they may seek back pay going back 
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solely on the paper/documentary or fi nancial arrange-
ment with its workers. 

2. Americans with Disabilities Act

Title 1 of the ADA prohibits private employers, state 
and local governments, employment agencies, and labor 
unions from discriminating against qualifi ed individuals 
with disabilities in any part of the employment process, 
42 U.S.C. § 12101. When determining whether a worker is 
an independent contractor or an employee for ADA cov-
erage, the courts apply the “common law agency test.” 
This takes into consideration the employee/employer 
relationship; the employer’s ability to control the job; 
and the employment opportunities of the individual.30 
In Wojewski v. Rapid City Reg’l Hosp., an independent 
contractor physician was unable to pursue an ADA claim, 
since the ADA covers only employees.31

3. Age Discrimination in Employment Act

The ADEA, enacted in 1967, prohibits employment 
discrimination against employees who are 40 years 
of age or older.32 Similar to the ADA, in order to have 
standing to bring an ADEA claim, the worker must be an 
employee, and not an independent contractor. In Shah v. 
Deaconess Hosp., the court held that a surgeon with surgi-
cal privileges was not an employee of the hospital and 
therefore was not entitled to bring a suit under the ADEA 
or under Title VII.33 

E. National Labor Relations Act

The NLRA protects the rights of most employees 
in the private sector to organize and join labor unions, 
engage in collective bargaining, and participate in strikes 
and other concerted protected activities without fear 
of job retaliation.34 NLRA protections do not extend to 
independent contractors.35 In determining whether a 
worker is an independent contractor or an employee, the 
National Labor Relations Board (“NLRB”) and the courts 
focus on the extent of control the putative employer may 
exercise over the worker.36

F. Occupational Safety and Health Act

Enacted in 1970, OSHA regulates work-related 
injuries, illnesses, and deaths by requiring that certain 
standards for workplace safety and health are met. All 
employers, regardless of the number of its employees, 
have a general duty to maintain a safe workplace and 
to comply with the Act’s safety and health standards.37 
OSHA protection applies to employees, and not to inde-
pendent contractors.38 Some courts, however, have ex-
tended OSHA coverage to employees of an independent 
contractor (although not to the contractor) working on 
the employer’s job site. In one such case, the Sixth Circuit 
concluded that “once an employer is deemed responsible 
for complying with OSHA regulations, it is obligated to 
protect every employee who works at its workplace.”39

a million dollars in unpaid workers’ compensation pre-
miums retroactive to two years before the reclassifi cation 
of carpet sales employees who had been improperly clas-
sifi ed as independent contractors.27 On the other hand, 
under the workers’ compensation exclusivity clause, an 
employee injured on the job would be prevented from 
suing the employer for pain and suffering, emotional 
distress, and other consequential damages. 

D. Antidiscrimination Statutes

A plethora of federal, state and local antidiscrimi-
nation laws have eroded the long-standing doctrine of 
“employment-at-will” in the United States. These stat-
utes, executive decrees, and ordinances protect employ-
ees against discrimination in hiring, discipline, fi ring, job 
assignments, promotions, and other day-to-day activities 
in the workplace—but do not afford protection to inde-
pendent contractors. 

1. Title VII of the Civil Rights Act

Title VII of the 1964 Civil Rights Act, 42 U.S.C. § 
2000e, for example, protects employees from retaliation 
or discrimination on the grounds of race, sex, national 
origin, or religion. Independent contractors are not af-
forded the same relief. The U.S. Supreme Court has estab-
lished a multi-factor test to determine whether a laborer 
is actually an independent contractor or an employee.28 
The factors may be summarized as follows:

1) whether the hiring party has the right to control 
the manner and means by which the product is 
accomplished; 

2) whether a certain skill is required and who sup-
plies the instrumentalities and tools;

3) where the work location is and the duration of the 
work relationship;

4) whether the hiring party has the right to assign 
additional projects; 

5) what is the method of payment for the hired 
party;

6) whether the hired party is responsible for hiring 
and paying assistants;

7) whether the hired party’s work is part of the regu-
lar business of the hiring party; and

8) whether the hired party is entitled to employee 
benefi ts and tax deductions.

The Second Circuit has held that, when applying the 
Reid test, the greatest weight should be placed on the fi rst 
factor, “the extent to which the hiring party controls the 
manner and means by which the worker completed his 
or her assigned tasks.”29 This decision reiterates the fact 
that a company cannot defi ne a work relationship based 
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inform the Department of Labor of its activities and fi nd-
ings; notify workers of the possibility of a self employ-
ment tax refund; and instruct the employer on how to 
minimize the violation. The Department of Labor would 
identify and track complaints, enforce actions involving 
misclassifi ed workers, and investigate specifi c industries 
with frequent classifi cation violations. The Department 
of Labor and the IRS would share information on worker 
misclassifi cation and provide that information to relevant 
state agencies.46

State governments have recognized the impact mis-
classifi cation is taking on state economies. In September 
2007, New York Governor Spitzer, through Executive 
Order No. 17, established the Joint Enforcement Task 
Force on Employee Misclassifi cation to address worker 
misclassifi cation. The Task Force directs state agencies 
charged with investigating employee misclassifi cation to 
coordinate their investigations and enforcement efforts 
and share relevant information.47 

The Task Force is led by the state Department of 
Labor and comprises representatives from the Workers’ 
Compensation Board, the Workers’ Compensation In-
spector General’s Offi ce, the Department of Taxation and 
Finance, the Attorney General’s Offi ce, and the New York 
City Comptroller’s Offi ce. Working together, the Task 
Force is responsible for developing strategies for systemic 
investigations into employee misclassifi cation as well 
as for creating ways to facilitate the fi ling of worker and 
agency complaints and identifi cation of potential viola-
tors. The Task Force is challenged with working along-
side business, labor, and community groups interested in 
reducing the perceived problem of employee misclassifi -
cation, by establishing specifi c protocols. The Task Force 
will issue a report each year on February 1st describing 
its accomplishments throughout the previous year. On 
February 1, 2008, the Task Force called for legislation that 
would extend individual liability for workers’ compensa-
tion misclassifi cations to corporate offi cers, shareholders, 
members of LLCs and LLPs, as well as to corporate suc-
cessors and affi liated entities.48

Further emphasizing growing concerns of misclas-
sifi cation, academics are focusing on the problem and 
on the increase in collective actions concerning worker 
misclassifi cation, and are publishing suggestions on how 
to curtail misclassifi cation. One such effort, the Cornell 
study entitled “The Cost of Worker Misclassifi cation in 
New York State,” is based on an audit conducted by the 
state Department of Labor, Unemployment Insurance Di-
vision, between 2002–2005. The audits collected employ-
ment data from specifi c industries statewide. The study 
estimated that 9.8% (39,587 of 400,732) of New York State 
employers misclassify approximately 750,000 workers as 
independent contractors.49

The authors of the study argue that the broader im-
plication of misclassifi cation (beyond the adverse effect 

G. Employee Retirement Income Security Act

ERISA was signed in 1974 to guarantee minimum 
standards for pension and health benefi ts.40 Although 
ERISA does not require employers to provide its employ-
ees with pension or health benefi ts, once in place ERISA 
regulates those benefi ts. In Todd v. Benal Concrete Const. 
Co., Inc., the court concluded that employer contribu-
tions may only be made on behalf of “true” employees. 
Independent contractors are not afforded ERISA benefi ts, 
regardless of how the contractual language describes 
them.41 In Broussard v. ConocoPhillips Co., the plaintiff 
who was not on the company’s direct payroll unsuccess-
fully claimed entitlement to retroactive benefi ts from a 
company’s Retirement and Savings Plans for the period 
between January 1, 1979 to March 12, 1990.42 The plain-
tiff had alleged that ConocoPhillips misclassifi ed her as 
an independent contractor when, in actuality, she was 
a leased employee. Nevertheless, as discussed above, if 
an employee is misclassifi ed as an independent contrac-
tor, the employer may be liable for years of retroactive 
employee benefi t plan.43

V. Proposed Changes
As cases of misclassifi ed workers continue to mo-

nopolize the courts and the media, the legislature and 
politicians have taken notice. On September 12, 2007, 
then-Senator Barack Obama and Senators Dick Durbin, 
Edward Kennedy and Patty Murray introduced S.2044, to 
crack down on employee misclassifi cation on a national 
level. Titled the Independent Contractor Proper Classi-
fi cation Act of 2007, the bill would revise procedures for 
worker classifi cation, primarily focusing on § 503 of the 
Revenue Act of 1978, concerning independent contractor 
treatment.44

Currently under Revenue Act § 503, employers are 
relieved of tax liabilities stemming from their failure to 
classify a worker as an employee if the employer meets 
three specifi c requirements: 1) reasonable basis; 2) sub-
stantive consistency; and 3) reporting consistency. 

The proposed Obama bill would eliminate using 
industry practice as a “reasonable basis” defense and 
would prevent employers from receiving employment 
tax relief for any workers the IRS determines should 
have been classifi ed as employees.45 Further, under the 
proposed bill, workers could petition for a determination 
of employment status and employers would be required, 
prior to classifying workers as independent contractors, 
to notify them of their rights to: 1) seek a status deter-
mination from the IRS; 2) clarify their federal tax obli-
gations; 3) understand that labor and employment law 
protections would not apply to them. 

The bill would allow the IRS to issue regulations and 
revenue rulings on employment status whenever work-
ers were determined to be misclassifi ed. The IRS would 
be authorized to perform an employment tax audit; 
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1) the individual must be free from the employer’s 
control;

2) the individual must perform work outside the 
usual course of business of the employer; and

3) the individual must be engaged in an indepen-
dently established trade, occupation, profession or 
business.

The Massachusetts AGO is now empowered to in-
vestigate potential violations of the law, including those 
that may be triggered by poor record-keeping. According 
to the guidance, business entities, individual corporate 
offi cers, and managers may be liable for violations. The 
Massachusetts statutes authorize the AGO to impose 
substantial civil and criminal penalties, including heavy 
fi nes and imprisonment.52

The IRS now provides tax forms for employee mis-
classifi cation. Employees misclassifi ed as independent 
contractors may use a new IRS tax form 8919 to fi gure 
and report uncollected Social Security and Medicare tax-
es due as part of their compensation. When reclassifi ed 
employees fi le the new form, their Social Security and 
Medicare taxes will be credited to their Social Security re-
cord and the named employer may expect a government 
agency audit of payroll, its books, and records. This new 
form will continue to plague employers as independent 
contractors seek to gain employee benefi ts at their discre-
tion. With the new tax form comes the greater likelihood 
of increased employee investigation, litigation, and costs. 

VI. Suggestions to Mend Misclassifi cation Errors
As employee misclassifi cation, legislation, rule 

making, and litigation increases, employers should take 
the appropriate fi rst steps to limit liability and protect 
their businesses, without raising “red fl ags.” Employers 
should audit their contractor and employee job descrip-
tions, actual job duties and functions, and the degree of 
day-to-day control exerted by management to determine 
who is an independent contractor, who is an employee, 
and whether the employees are “exempt” or “nonex-
empt” under applicable wage and hour tests. The actual 
duties the workers perform should be scrutinized, not the 
title or position or statement in any contracts. On an indi-
vidualized basis, employers should review 1099 forms for 
independent contractors and determine whether work-
ers are correctly identifi ed as independent contractors or 
whether employee status is more appropriate. 

If a misclassifi cation is determined concerning inde-
pendent contractors, the employer has two options: 1) 
reclassifying the workers as employees going forward, 
making proper tax and Social Security withholdings, 
and providing inclusion in relevant benefi t plans; or 2) 
restructuring their contractor relationships to reduce or 
eliminate the degree of control the putative employer 
exercises over the day-to-day activities of the contractor 

on the workers) is its cost to government and the taxpay-
ers in substantial uncollected revenues that could have 
been applied toward government programs, services, 
and maintenance. The IRS estimates that worker misclas-
sifi cation costs the nation $2.72 billion annually in unpaid 
Social Security contributions and payments (employer 
and employee shares), unemployment insurance taxes, 
and income taxes. This loss in federal revenue translates 
to less money for communities, school districts, hospitals, 
law enforcement, and other services that must make up 
the difference.50

The Cornell study made six suggestions for poli-
cymakers to consider in hopes of facilitating proper 
classifi cation and protecting the rights of misclassifi ed 
employees:

1) clarify guidelines;

2) presume employee status;

3) extend employee protections to independent 
contractors;

4) provide more resources for enforcement and pro-
mote information-sharing among agencies;

5) conduct high-profi le enforcement; and

6) extend current outreach and education efforts.

The Cornell study suggests mitigating the misclas-
sifi cation problem by giving both independent contrac-
tors and employees the same benefi ts. If state labor laws 
were extended to all workers regardless of classifi cation 
as independent contractor or employee, the study asserts, 
there would no longer be an issue of misclassifi cation.51

The Cornell study fails, however, to take reality into 
consideration when outlining suggestions for misclas-
sifi cation disputes. Suggesting that all workers are 
presumed to be employees places an undue burden on 
employers and adversely affects the many admittedly in-
dependent contractors who provide services to putative 
employers. Although the Cornell study baselines impor-
tant considerations, if reclassifi ed as employees, indepen-
dent contractors would no longer be entitled to deduct 
from gross contract compensation on their tax returns the 
costs of doing business and would lose the incentive to 
grow their businesses. Both independent contractors and 
employees are entitled to varying benefi ts specifi cally 
tailored to meet their job needs. Further, many employers 
would be forced out of business as the costs of litigation 
and back pay continue to rise.

Recently, the Massachusetts Attorney General’s Of-
fi ce (“AGO”) issued a guidance on how it will interpret 
and enforce that state’s Independent Contractor Law. 
That law presumes that an individual is an employee. 
An employer must satisfy each part of a three-part test 
to establish that the worker is an independent contractor. 
The test is as follows:
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and “restructuring” services by allowing independent 
contractors to set their own hours, perform services from 
home or other off site locations, supervise their own 
work, work for a prescribed period of time, confi ne work 
to a specifi c project, and perform work for other com-
panies.53 The company will remain potentially liable for 
its past misclassifi cations, but will cut off and eliminate 
ongoing liability for future misclassifi cation. 

As to past misclassifi cations, and depending on the 
number of workers and amount of dollars involved, a 
putative employer may elect to communicate in a care-
fully scripted manner with these “possibly misclassifi ed 
employees” and offer them some amount of compensa-
tion for past liability. 

Depending on whether the Obama bill is passed, em-
ployers should focus on § 503 of the Revenue Act of 1978 
and incorporate “safe harbor” provisions into all inde-
pendent contractor agreements. These provisions should 
spell out that independent contractors waive all rights 
to employee benefi ts and labor and employment law 
provisions. Furthermore, employment contracts should 
include a provision authorizing arbitration instead of 
judicial proceedings when a question concerning worker 
classifi cation arises. Given the legal landscape, the judi-
cial, government agency and political interest and trends, 
putative employers should be increasingly mindful of the 
worker misclassifi cation issue. 

VII. Conclusion
The consequences of worker misclassifi cation, both 

as to independent contractors and overtime exempt em-
ployees, are a burning hot topic of the moment. Individ-
ual, class and collective actions concerning worker status 
are proliferating. Companies are facing larger judgments, 
ramifi cations and costs, as one case sparks another. The 
costs can be staggering, from back pay with interest to 
stock options awarded at years’ old lower prices. Misclas-
sifi cation cases are lucrative for plaintiffs’ lawyers, par-
ticularly when they can assert class and collective claims 
and work on a contingent fee basis. Given this landscape, 
prudent “employers” may elect to meet the most strin-
gent employee tests. 
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