VOLUME 76 ¢ NUMBER 3

Employee Benetit
M Plan Review
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ew York Governor Kathy Hochul
recently signed legislation' that
expands one of the state’s whistle-
blower laws with significant revi-
sions (“Amendments”) to NY Labor Law § 740
(“Section 740”).> The Amendments increase
coverage for workers who allege they have
been retaliated against for reporting suspected
employer wrongdoing. The Amendments took
effect on January 26,2022, and broaden the
scope of private-sector whistleblower protec-
tions’ by expanding whistleblower protections
outside the scope of health care fraud and
reporting of health and safety concerns. The
Amendments also expand the pool of individuals
protected by Section 740, among other changes.

WHO CAN CLAIM PROTECTION
UNDER THE AMENDED LAW?

The Amendments make it much easier for
individuals to bring a retaliation claim under
Section 740.

Current Employment No Longer
Required

Section 740 prohibits retaliatory action
by employers against an employee who
engages in any activity related to exposing an
employer’s violation(s) of law or regulation.
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The Amendments expand the definition of
“employee” under Section 740 to include
former employees as well as independent
contractors who “carry out work in further-
ance of an employer’s business enterprise and
who are not themselves employers.” Previously,
the definition was limited to individuals who
perform services “for and under the control and
direction of an employer for wages or other
remuneration,” implying that only current
employees could bring a claim under Section
740. Further, the statute had expressly pro-
vided, at paragraph 4(c), that if a claimant was
an independent contractor, that would be a
defense to an action brought under Section 740.
The Amendments strike this sentence from the
provision.

Whether former employees can pursue
claims of whistleblower retaliation is a hot
topic nationally. Last year, the U.S. Court of
Appeals for the Sixth Circuit ruled that former
employees could pursue such claims, creating a
split in the circuits, as the U.S. Court of Appeals
for the Tenth Circuit had previously held that
former employees cannot pursue retaliation
claims.

The U.S. Supreme Court may take up the
issue, pending its decision on a petition chal-
lenging the Sixth Circuit ruling.
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Focus On...

No Health and Safety or Health
Care Fraud Limitation

The law previously limited protec-
tion to claims where the employer
was “in violation of law, rule or
regulation which violation cre-
ates and presents a substantial and
specific danger to the public health
or safety or which constitutes health
care fraud.”

First, the Amendments eliminate
the reference to health care fraud.

Second, and more significantly, the
Amendments remove the requirement
that the protected whistleblowing
activity be linked to public health or
safety.

Instead, the Amendments cre-
ate two separate whistleblowing
protections — for a reasonable
belief that (i) a violation of law,
rule, or regulation has occurred,
or (ii) there is a substantial and
specific danger to the public health
or safety. In other words, whistle-
blowing no longer needs to be
about public health and safety or
health care fraud, but is broadly
applicable to any potential viola-
tion of law, rule, or regulation.
This could give rise to claims
previously unavailable under
this statute, including complaints
about fraud and other financial
improprieties.

No Laws Broken? Whistleblowing
Can be Based on “Reasonable
Belief”

Moreover, to be protected under
the law, a claimant will no longer
need to disclose, or threaten to
disclose, an actual violation of law,
rule, or regulation. That language
has been stricken, allowing instead
for a claimant to invoke “whistle-
blower” status by making a show-
ing that the basis for allegations
was a reasonable belief that the
employer committed a violation.
Thus, an employer’s ability to prove
that, in fact, no violation or offense
was committed will no longer serve
as an effective affirmative defense

to a retaliation claim under Section
740.
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No Adverse Employment Event?
Other Actions May Qualify as
Retaliation

The Amendments also modify the
statute’s language to expand consid-
erably its definition of an employer’s
unlawful “retaliatory action.” No
longer will the meaning of retaliation
be confined to personnel actions in
the context of employment by the
employer. While adverse employ-
ment action against a whistleblower
remains illegal, the Amendments
broaden the meaning of unlawful
retaliatory action. The expanded defi-
nition includes claims of discrimina-
tion for exercising one’s rights under
the Amendments, actions or threats
to take actions affecting current or
future employment, and contact-
ing or threatening to contact U.S.
immigration authorities or otherwise
reporting or threatening to report
the suspected immigration or citizen-
ship status of a whistleblower or a
whistleblower’s family or household
member. Thus, while discharge,
suspension, demotion, and other
such employment actions will remain
actionable, other employer actions,
including threats, may be alleged as
retaliatory action.

EXPANDED WHISTLEBLOWER
PROTECTIONS
Protected Activity Expanded
Qualifying protected activity now
includes alleged violations of execu-
tive orders and any judicial or admin-
istrative decision, ruling, or order, in
the new definition of “law, rule or
regulation.”

Notification Rules Changed:
Fewer Obligations for
Whistleblowers, More for
Employers

Additions to Section 740, as well
as Labor Law § 741, which applies
to whistleblowing in the context of
health care employment, include new
notice posting requirements. The
Amendments require that employers
inform workers (including indepen-
dent contractors) of their protections,
rights, and obligations under the

Labor Law by conspicuously posting
a notice in an easily accessible and
well-lighted place customarily fre-
quented by employees and applicants
for employment. Note that the New
York State Department of Labor has
not yet released a model notice, so
employers may consider posting cop-
ies of Section 740 and Section 741 (if
applicable) for technical compliance.

While the Amendments create
more tasks for employers, they ease
obligations for those who would
make a claim under Section 740.
Previously, whistleblowers had to
afford employers a notice and cure
period. Employees were required
to bring the activity, policy, or
practice that was the subject of
the disclosure to the attention of
a supervisor of the employer and
afford the employer a reason-
able opportunity to correct such
activity, policy, or practice before
disclosing it to a public body. Thus,
employers had a defense against
retaliation claims by whistleblow-
ers who reported alleged wrongdo-
ing to a public body, but not to
their employer.

Under the Amendments, while
whistleblowers must generally still
make a “good faith effort” regarding
such employer notification, employer
notification is not required when:

e There is an imminent and serious
danger to the public health or
safety;

e The whistleblower reasonably
believes that reporting to the
supervisor would result in a
destruction of evidence or other
concealment of the activity,
policy, or practice;

*  Such activity, policy, or practice
could reasonably be expected to
lead to endangering the welfare
of a minor;

*  The employee reasonably
believes that reporting to the
supervisor would result in physi-
cal harm to the employee or any
other person; or

e The employee reasonably
believes that the supervisor is
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already aware of the activity,
policy, or practice and will not
correct such activity, policy, or
practice.

INCREASED LITIGATION RISK
Longer Statute of Limitations

The Amendments extend the
statute of limitations for civil claims
under Section 740 to two years
from one year. Parties are also now
expressly entitled to a jury trial in
a civil action alleging violations of
Section 740.

Expanded Remedies

The Amendments state that addi-
tional penalties are now available
for plaintiffs who successfully prove
a violation of Section 740. In addi-
tion to compensatory damages and
attorneys’ fees already available, new
remedies include front pay in lieu of
reinstatement, a civil penalty of up
to $10,000, and punitive damages
where the violation was willful, mali-
cious, or wanton.

WHAT NEW YORK
EMPLOYERS SHOULD DO
Now

* Review any applicable whistle-
blower or “speak up” policy to
check for compliance with the
Amendments.

e Strongly consider training front-
line managers on the evolving

issues of what constitutes “pro-
tected activity” and “adverse
action.” Frontline managers
often receive the majority of
complaints from whistleblowers,
so it is critical that they under-
stand, and are trained on, the
important role they must play in
properly handling these issues
(including not allowing ostra-
cism within their department by
co-workers).

Review any notification or
complaint procedures to ensure
an effective response in the event
individuals disclose an activity,
policy, or practice reasonably
believed to be in violation of any
law, rule, or regulation.
Document compliance efforts,
including communications with
employees and independent
contractors. While compliance is
no longer a defense to a retalia-
tion claim, evidence of compli-
ance and communication thereof
may prove helpful to disproving
that a complainant’s belief that a
violation occurred was “reason-
able.” This may be particularly
important after the effective date
of the Amendments (January 26,
2022), when individuals no lon-
ger have to notify the employer
if they satisfy the exceptions
detailed above.

Note that COVID-19 health and
safety complaints could qualify
under the exception concerning

EMPLOYMENT LAWS

imminent and serious danger to
the public health or safety.

e Comply with the notice posting

requirements under Sections 740
(applicable to private employers
in general) and 741 (specific to

o)

health care workplaces). &

NOTES

1. bttps://legislation.nysenate.gov/pdf/bills/2021/
54394a.

2. https:/fwww.nysenate.gov/legislation/laws/
LAB/740.

3. In general, whistleblowing in the context of
public-sector employment in New York State
is covered by N.Y. Civil Service Law § 75-b,
which is not affected by this legislation.

4. bttps:/fwww.nysenate.gov/legislation/laws/
LAB/741.

Gregory (Greg) Keating (gkeating@
ebglaw.com), a member of the firm
Epstein Becker & Green, P.C., serves as
an advisor on a variety of employment
issues and a whistleblower defense
attorney who also defends employers

in a wide range of other employment
disputes. Nancy Gunzenhauser Popper
(npopper@ebglaw.com) is a member of
the firm helping clients navigate state
and local employment laws (including
sick leave, leaves of absences, hiring laws,
and termination laws) and create policies
and documents that are user-friendly
and readily implemented by human
resources professionals. Ann Knuckles
Mabhoney (aknuckles@ebglaw.com)

and Christopher Shur (cshur@ebglaw.
com) are associates at the firm handling
employment-related matters.
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