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Providers, plans, and vendors that provide services under the Medicare Advantage
program, should be aware that the Office of Inspector General (“OIG”) of the U.S.
Department of Health and Human Services (“HHS”) is once again focusing its oversight
on Part C rules.

The OIG develops and prioritizes its Work Plan through the identification of areas that
may pose a significant risk, focusing primarily on fraud, waste and abuse, health care
industry compliance, and the exclusion of persons or entities violating the law. The OIG
has broad investigative authority to ensure that it is promoting efficiency and mitigating
fraud, waste, and abuse of federal government programs.!

If violations are detected through the various medical record reviews identified in the
OIG’s Work Plan, the OIG has the authority to not only make recommendations to the
Centers for Medicare & Medicaid Services (“CMS”) but also issue an administrative
subpoena and refer the case to the Department of Justice (“DOJ”).

In June of this year, the OIG announced that it was targeting the “Inappropriate Denial
of Services and Payment in Medicare Advantage.” The Work Plan expresses the OIG’s
concern that the services and payment are being denied under Medicare Advantage to
increase profits for Medicare Advantage organizations (“MAQOs”). The Work Plan states
that the OIG will be conducting reviews of medical records to determine the extent to
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which Medicare beneficiaries and providers were denied preauthorization or payment
for medically necessary services.?

In addition, in October of 2017, the OIG announced that the agency planned to review
medical record documentation to determine if the records supported the risk adjustment
diagnoses the MAOs submitted to CMS for use in CMS'’s risk score calculations. The
OIG aims to determine whether the diagnoses are validly submitted and comply with
federal regulations.

Inappropriate Denials of Payment or Service

MAOs provide Medicare beneficiaries with services typically covered under traditional
Medicare Parts A and B. CMS created Medicare Advantage with the hope of decreasing
costs to the Medicare program by taking advantage of efficiencies and cost savings
attained by private competitors. However, those cost savings are not to be achieved by
withholding medically necessary care to the detriment of the beneficiary or payment to
the provider.

CMS contractually requires MAOs to provide and pay for services so long as the service
is in a covered benefit category; the service is not specifically excluded from Medicare
coverage; and the item or service is “reasonable and necessary” for the diagnosis or
treatment of an illness or injury, to improve functioning of a malformed body member, or
is a covered preventive service.® If an MAO fails to provide or pay for these services,
CMS may use its enforcement authority to impose civil monetary penalties (“CMPs”)
and sanctions.

In the case of the denial of medically necessary care or payment, CMS can impose a
CMP of $25,000 for each violation and up to $10,000 more for each week the deficiency
remains uncorrected.* Intermediate sanctions include the suspension of the plan’s
enroliment of Medicare beneficiaries, suspension of payment, and/or suspension of all
marketing activities to Medicare beneficiaries by the plan. For egregious violations,
CMS can terminate its contract with the plan.®

Risk Adjustment Diagnoses

Payments to MAOs are risk adjusted on the basis of the health status of the beneficiary.
MAOs are required to submit risk adjustment data to CMS in accordance with certain
federal regulations.® Inaccurate diagnoses may cause CMS to pay MAOs improper
amounts.” CMS estimates that approximately 9.5 percent of payments to MAOs are
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improper primarily due to the submission of unsupported diagnosis codes to CMS. CMS
guidance requires all submitted diagnoses to originate from a face-to-face encounter
with an acceptable provider type for an encounter during that given year.® CMS also
requires providers to comply with ICD-10 Official Coding Guidelines when making a
diagnosis determination. The OIG is going to be reviewing risk adjustment codes to
determine whether they comport with CMS guidance, and plans, providers, and vendors
who serve Medicare Advantage patients should pay very close attention here.

Adverse findings with respect to the submission of risk adjusted diagnosis codes can, in
addition to CMPs, also escalate into a potential False Claims Act case. MAOs, as
previously explained, are paid more based on the relative health risk of its members. If
the code is unsupported and an MAO (and its downstream provider) was paid by CMS
for that code, the MAO (and its downstream provider) could be held liable, under a
False Claims Act theory, for submitting or causing to be submitted a false claim. In that
case, the OIG will likely work with not only CMS but also the DOJ to recover the
appropriate overpayment and, depending on the facts, potential penalties. In 2018, the
penalty per claim is between $10,957 and $21,916. In addition, the government can
recover up to treble baseline damages.
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For additional information about the issues discussed above, please contact the Epstein
Becker Green attorney who regularly assists you, or one of the authors of this advisory:

Jason E. Christ Teresa A. Mason
Washington, DC Washington, DC
202-861-1828 202-861-1838
jchrist@ebglaw.com tmason@ebglaw.com

The contents of this document should not be construed as legal, investment, tax,
regulatory, or accounting advice. The recipient should consult with qualified professional
advisors before acting on pertinent matters. The information contained herein does not
necessarily reflect the official position of the sponsoring entities.
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