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As communities throughout the nation and world continue to grapple with the 2019
novel coronavirus (“COVID-19”) pandemic, health care providers and plans are
struggling not only to maintain standard operations but also to respond to the pandemic
itself. In addition to policies requiring social distancing, travel restrictions, and other
public health interventions aimed at containing the growth of COVID-19, federal, state,
and local governments have also taken a variety of approaches intended to ensure that
the health care system is as prepared as possible.

Congress has embarked on a three-phase effort to support the health care and public
health system and address the growing economic impact of COVID-19. H.R. 6201 -
Families First Coronavirus Response Act (“Phase 2” or the “Act”), which was signed into
law on March 18, 2020, by President Trump, provides approximately $104 billion to help
fight COVID-19 and protect workers and families from the health and economic impact
of the virus. This Client Alert summarizes the provisions of the Act that relate to health
care coverage and financing for COVID-19 testing.

The Three Phases
Phase 1

Congress previously passed and the president signed H.R.6074 - Coronavirus
Preparedness and Response Supplemental Appropriations Act, 2020 (“Phase 1”), an
$8.3 billion statute targeting coronavirus vaccine research and development. Our
colleagues in Epstein Becker Green's Health Care and Life Sciences practice have
prepared a Health Law Advisor blog post summarizing the elements of the Phase 1
legislation expanding Medicare coverage of telemedicine services. Some of the Phase 1
key flexibilities that are being offered by the Centers for Medicare & Medicaid Services
(“CMS”) include the ability for telehealth services to be provided in all settings (including
a patient’'s home), non-enforcement of requirements for a prior established provider-
patient relationship, and non-enforcement of technology requirements under the Health
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Insurance Portability and Accountability Act in order to permit the use of everyday
communications technologies, such as FaceTime or Skype.

Phase 2

The Act includes a variety of provisions governing paid sick leave and unemployment
benefits for workers and families. Our colleagues in Epstein Becker Green's
Employment, Labor & Workforce Management practice have prepared an Act Now
Advisory that provides a detailed summary of these provisions. In addition, the Act
includes emergency enhanced funding for state and territorial Medicaid programs to
offset projected increased service utilization related to the treatment of COVID-19. This
includes a 6.2 percent increase to the federal share of state and territorial medical
expenses for Medicaid beneficiaries. This provision will be retroactive to January 27,
2020, and will continue until the Secretary of Health and Human Services declares the
end of the emergency. This increase will provide immediate relief to state and territorial
budgets by shifting more of the cost of the Medicaid program to the federal government.

Phase 3

On March 27, 2020, the House of Representatives passed and President Trump signed
the Coronavirus Aid, Relief, and Economic Security Act (the “CARES Act”) into law. This
“Phase 3” of the federal stimulus response to COVID-19 is many times larger than both
of the previous statutes combined and represents the largest economic bill in U.S.
history. Summaries of key sections of the CARES Act are available through Epstein
Becker Green’s Coronavirus Resource Center. Epstein Becker Green will continue to
monitor all the legislative and regulatory developments at the federal, state, and local
level impacting U.S. employers and the health care system and will release updated
and new Client Alerts as efforts evolve.

Health Care Coverage and Financing Provisions for COVID-19 Testing in the Act

The health care coverage and financing provisions of the Act expand coverage for
testing for COVID-19 across all the health insurance program markets in the country
and provide funding for the provision of testing to uninsured Americans.

Mandated Coverage with No Cost Sharing for COVID-19 Testing

The core health care financing and coverage provisions of the Act require health
insurance plans in all markets to provide coverage of COVID-19 diagnostic testing,
including the cost of a provider, urgent care center, or emergency room visit in order to
receive testing, without any patient cost sharing. Phase 2 applies to self-funded group
health plans, fully insured commercial insurance plans throughout the nation, Original
Medicare, Medicare Advantage plans, Medicaid, Medicaid managed care plans,
TRICARE, covered veterans, federal workers, American Indians and Alaskan Natives
(including those referred for care away from an Indian Health Service or tribal health
care facility), and uninsured Americans. These provisions supersede the efforts taken
by many states, employers, and commercial plans, and impose a national, blanket
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coverage mandate for COVID-19 testing (and the associated service visit), with no cost
sharing for patients.

For uninsured patients, a portion of the $100 billion Provider Relief Fund created by the
CARES Act has been set aside for the reimbursement of the costs for the COVID-19
testing (and the associated service visit) for uninsured individuals. In connection with
the treatment of COVID-19 itself, funds are also available for the following services and
drugs: “office wisit[s] (including via telehealth), emergency room, inpatient,
outpatient/observation, skilled nursing facility, long-term acute care (LTAC), acute
inpatient rehab, home health, DME (e.g., oxygen, ventilator), emergency ground
ambulance transportation, non-emergent patient transfers via ground ambulance, and
FDA approved drugs as they become available for COVID-19 treatment and
administered as part of an inpatient stay.” The Health Resources and Services
Administration (“HRSA”) has established a website for provider registration and that will
also serve as the portal to submit claims for reimbursement for service rendered to
uninsured individuals. Reimbursement rates will be determined using Medicare payment
rates.

The effective date of these provisions vary by impacted market. For self-funded group
health plans, fully insured commercial insurance plans, and Medicare Advantage plans,
the Act gives Secretary of Health and Human Services, Secretary of Labor, and
Secretary of the Treasury (as applicable) delegated authority to issue emergency
regulations to implement the requirement. For Original Medicare, Medicaid, Medicaid
managed care plans, TRICARE, covered veterans, federal workers, American Indians
and Alaskan Natives (including those referred for care away from an Indian Health
Service or tribal health care facility), and uninsured Americans, the requirements will go
into effect immediately upon the date of enactment.

Implications for Plans and Providers

The Act's sweeping COVID-19 testing mandate reflects a rare federal action requiring
coverage of a particular service across all forms of health coverage in the United States,
including those that are primarily regulated by states, plus coverage for the uninsured.
While the Act limits the scope of this coverage mandate to the COVID-19 test and the
visit during which the test is ordered, Congress’'s willingness to issue sweeping
mandates across all forms of coverage indicates that it may take similar further action in
the future if particular services such as respiratory therapy or vaccinations become
essential in the COVID-19 response. Unprecedented emergency response actions are
also being taken by federal agencies to expand access to services that can help to
mitigate the impact of the pandemic. For example, the U.S. Department of Health and
Human Services’ Office of Inspector General is now permitting health care providers to
reduce or waive cost sharing for all telehealth visits paid by federal health care
programs, and it is possible that prohibitions on cost sharing for telehealth could be
issued.

The coverage mandate provisions in the Act require insurers and providers to take
immediate steps to ensure that coverage, billing, and payment systems are calibrated to
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bill appropriate codes and not to collect cost sharing from patients. Although the use of
the COVID-19 CPT codes should make the calibration of billing, payment, and collection
systems for the test relatively straightforward, making similar changes for the associated
visits will present a greater challenge. Plans and providers will need to ensure that
claims and collections systems flag claims for the COVID-19 test and any associated
visits to ensure compliance with the coverage requirements. Finally, providers should
take immediate steps to reqgister with HRSA if there is any chance that they will be
called upon to render COVID-19 testing or treatment services to uninsured individuals.

Section 3202 of the CARES Act includes provisions addressing pricing. Section 3202 of
the CARES Act imposes a new disclosure obligation on all providers of diagnostic
testing for COVID-19. In particular, providers must immediately post their cash-pay
prices for such tests on a public website. The Secretary of the US Department of Health
and Human Services has the authority to impose civil monetary penalties of $300 per
day to enforce this requirement. Section 3202 of the CARES Act further requires
insurers and group health plans (all those non-governmental entities originally covered
by the Phase 2 Act described above) to reimburse providers for COVID-19 testing
services (and the associated visit) based on previously negotiated rates, if any, through
the duration of the public health emergency. Section 3202 continues to provide that, in
cases where the parties do not have a negotiated rate, the health plan or insurance
issuer must pay the rendering provider its cash price for the service(s) or a negotiated
fee below that threshold. These new provisions outlined in the CARES Act mean that
the reimbursement rates established under each agreement will continue to control if
the diagnostic laboratory testing provisions are general enough to automatically
incorporate the COVID-19 tests. However, if the reimbursement provisions in the
network agreement cannot be read to include the COVID-19 tests, the health plans and
insurers will be required to reimburse the provider’'s publicly posted cash-pay price.
CMS has promulgated new codes for the coverage and reimbursement of the COVID-
19 test under Original Medicare and these rates may set the benchmark for commercial
reimbursement for the test itself. As such, each provider and diagnostic laboratory
should immediately develop and publicly post their cash-pay prices, and providers,
insurers, and health plans should evaluate their network-provider agreements and
payment policies to determine the reimbursement rate that should apply.

Conclusion and Next Steps for Plans and Providers

Providers should take immediate steps to develop and publicly post their cash-pay
prices for COVID-19 testing. Further, providers that anticipate needing to serve
uninsured individuals unable to pay cash-pay prices should take immediate steps to
register with HRSA. In addition, plans and providers should ensure that coverage,
billing, and payment systems are calibrated to comply with the requirements of the Act,
as amended by the CARES Act. Plans and providers will also need to establish
mechanisms to track such services to reconcile payments retroactively, if necessary,
and for related services in case coverage and reimbursement rules change in the
coming weeks and months.
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The industry should also prepare for additional guidance that the departments may
provide in the issuance of emergency regulations. These could include other public
disclosure and communication requirements, reporting requirements, and oversight and
penalty provisions.

Epstein Becker Green will continue to monitor this guidance and further federal, state,
and local policy efforts impacting the health care sector.

* % %

This Client Alert was authored by Jackie Selby, Kevin J. Malone, David Shillcutt, and
Gregory R. Mitchell. For additional information about the issues discussed in this
Client Alert or if you have any questions or concerns, please contact one of the authors
or the Epstein Becker Green attorney who regularly handles your legal matters.

This document has been provided for informational purposes only and is not intended and should not be construed to
constitute legal advice. Please consult your attorneys in connection with any fact-specific situation under federal law
and the applicable state or local laws that may impose additional obligations on you and your company.
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Epstein Becker & Green, P.C., is a national law firm with a primary focus on health care and life sciences;
employment, labor, and workforce management; and litigation and business disputes. Founded in 1973 as an
industry-focused firm, Epstein Becker Green has decades of experience serving clients in health care, financial
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100 companies. Operating in locations throughout the United States and supporting domestic and multinational
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