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ACT NOW ADVISORY

New York Wage Deduction Rules

Extended for Three Years
November 6, 2015

By Susan Gross Sholinsky, Nancy L. Gunzenhauser, and Ann Knuckles Mahoney

On October 26, 2015, Governor Andrew M. Cuomo signed into law an_amendment to
the New York Labor Law Section 193 (“NY Wage Deduction Law”) extending the law,
which sets forth permissible deductions from wages, for another three years. The NY
Wage Deduction Law was set to “sunset” (expire) on November 6, 2015, unless
renewed before that date. The NY Wage Deduction Law is now effective until November
6, 2018.

What Is the NY Wage Deduction Law?

As a reminder, the NY Wage Deduction Law amended the New York Labor Law to
expand the scope of permissible wage deductions, including deductions for accidental
overpayments and salary advances. The NY Wage Deduction Law also established
rules regarding the scope and form of employee authorizations that an employer must
obtain prior to making any wage deductions and set limitations on certain types of
deductions.

Permissible Deductions
The NY Wage Deduction Law permits wage deductions for, among other things:
e insurance premiums and “prepaid legal plans”;

e pension or health and welfare benefits;

e discounted parking or discounted passes, tokens, fare cards, vouchers, or other
items that entitle the employee to use mass transit;*

! Beginning on January 1, 2016, employers with 20 or more full-time employees in New York City must
offer those employees the opportunity to use pre-tax earnings to purchase qualified transportation fringe
benefits. For more information, see our Act Now Advisory entitled “NYC Affordable Transit Act: Employers
Will Be Required to Offer Qualified Transportation Benefits in the New Year.”
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e fitness center, health club, and/or gym membership dues;

e payments for employee housing provided at no more than market rates by
nonprofit hospitals or their affiliates; and

e similar payments for the benefit of the employee.
Authorizations for Wage Deductions

Prior to withholding any wage deductions, employers must obtain a written, informed
authorization from the employee (“Advance Authorization”). The Advance Authorization
can be obtained through a written agreement between the employee and employer,? or
through a collective bargaining agreement.

The Advance Authorization must provide notice of all terms and conditions of the
deduction, the purpose for the deduction, and the details of the manner in which the
deduction will be made. The notice must be provided prior to:

e any deduction being made,
e any change in the amount of a deduction, or

e any substantial change to the authorized deduction, including any change with
respect to the item that is the basis for the deduction, or the manner in which the
deduction will be made.

New York State Department of Labor Regulations

The New York State Department of Labor issued regulations, effective October 9, 2013,
that provided further insight into the NY Wage Deduction Law (“Regulations”).

Among other things, the Regulations detail the procedures for recouping wages for both
overpayments and advances. Wage deductions for overpayments are permitted, so
long as the overpayment was due to the employer’'s mathematical or clerical errors and
the employer first provides the employee, within eight weeks of the employer’s
overpayment, with a written “Notice of Intent” to make the deduction.® Wage deductions
for advances are permissible for advances of wages, vacation, paid time off (“PTQO”), or
sick days, as well. The Regulations also confirm that wage deductions for advances are
not permissible when interest is charged on the advances (e.g., loans).

> The regulations pertaining to the NY Wage Deduction Law clarify that a single Advance Authorization
containing more than one deduction is permissible so long as all the required information is provided in
the Advance Authorization.

® The Notice of Intent must comply with the rules set forth in the Regulations. An employer does not need
to obtain an Advance Authorization for overpayments.
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For deductions due to overpayments or advances, employers must develop and follow a
dispute procedure by which the employee may dispute the overpayment or terms of
recovery, seek a delay in the recovery of such overpayment, or dispute the amount and
frequency of deductions for advances that are not in accordance with the terms of an
authorization for such advance. Failure to follow the procedures set forth in the
Regulations will create a presumption that the deduction is impermissible.*

The Regulations also clarify that payments by separate check are treated the same as a
payroll deduction under the NY Wage Deduction Law.

Further, the Regulations make clear that employers may not make deductions for lost,
stolen, or destroyed employer property that was in the employee’s possession.

What Employers Should Do Now

Employers that have already made legally compliant changes to their wage deduction
processes in 2013 (when the amendments to the NY Wage Deduction Law were first
implemented) need not take any action in light of the new amendment. If such changes
have not yet been implemented, employers should take the following actions:

e Revise employee handbooks and other policies and procedures to reflect the
rules set forth in the Regulations (including updating lists of permissible
deductions).

e Ensure that payroll systems (including any third-party vendors used for this
purpose) have the capability to make any permitted deductions.

e Inform payroll, human resources, and any other applicable departments
responsible for implementing wage deductions of the dispute procedures and
deadline set forth in the Regulations.

e Update wage deduction authorization forms, including Advance Authorizations
for wage deductions to recoup salary advances or vacation/PTO/sick leave
advances, and Notices of Intent for overpayments, so that such forms comply
with the rules set forth in the Regulations.

e Implement dispute procedures that allow employees to contest deductions for
overpayments and wage advances in compliance with the procedures set forth in
the Regulations and include the dispute procedures in any Advance
Authorization or Notice of Intent.

* % % %

* The Regulations provide detailed information on the requirements for the dispute procedure that an
employer must follow. The required procedures are set forth in our previous Act Now Advisories entitled
“New York State Releases Proposed Wage Deduction Regulations” and “New York State Department of
Labor Adopts Wage Deduction Regulations.”
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For more information about this Advisory, please contact:

Susan Gross Sholinsky Nancy L. Gunzenhauser Ann Knuckles Mahoney
New York New York New York
212-351-4789 212-351-3758 212-351-5521

sgross@ebglaw.com ngunzenhauser@ebglaw.com aknuckles@ebglaw.com

This document has been provided for informational purposes only and is not intended and
should not be construed to constitute legal advice. Please consult your attorneys in connection
with any fact-specific situation under federal law and the applicable state or local laws that may
impose additional obligations on you and your company.
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Epstein Becker & Green, P.C., is a national law firm with a primary focus on health care and life sciences;
employment, labor, and workforce management; and litigation and business disputes. Founded in 1973
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