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Current FCA enforcement 
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and payors and causing them to 
rethink the meaning of effec-
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state FCAs are impacting enforce-
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ment environment. 
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I. The Deficit Reduction Act 
In 2005, the Government Account-
ability Office (GAO) published 
a report exposing a significant 
disparity between the resources 
allocated to combat fraud and 
abuse in the Medicaid system and 
the amount of Medicaid money at 
risk for such abuses.1 In response to 
the GAO Report, Congress enacted 
the DRA, which became effective 
on January 1, 2007.2 Among other 
things, the DRA grants oversight 
authority for Medicaid providers 
and payors to the Centers for 
Medicare and Medicaid Services 
(CMS), the Department of Health 
and Human Services Office of 
Inspector General (OIG), and 
individual states, with the goal 

of eliminating fraud, waste, and 
abuse in the Medicaid program. To 
accomplish this goal, the oversight 
authority is empowered with the 
ability to conduct investigations 
and audits by federal and state 
employees and private entities 
contracting with the federal and 
state governments. Moreover, the 
DRA transforms Medicaid enforce-
ment in three critical ways through 
the enactment of provisions that:

A. �Encourage promulgation of 
FCAs by the individual states;3

B. �Require entities that receive 
or make annual payments of 
at least $5 million of Medicaid 
funds to develop compliance 
policies and programs;4 and

C. �Establish the Medicaid Integ-
rity Program.5 

A. Enactment of State False Claims Acts
To encourage Medicaid enforce-
ment, the DRA created financial 
incentives for states to enact FCAs 
that mirror the federal FCA. Under 
the DRA, states that enact FCAs 
that meet certain statutory require-
ments gain an additional 10% 
of the federal medical assistance 
percentage (FMAP) on all recov-
eries collected pursuant to that 
state FCA.6 To be eligible for the 
increased recovery rate, states must 
enact FCAs that:

(1) �Establish the same liability to 
the state for fraudulent claims 
as described in the federal 
FCA with respect to expen-
ditures related to the state 
Medicaid program;

The views are those of the authors and do not represent the position of the Association. Health Lawyers is a non-partisan educational 
organization that does not take positions on public policy issues and instead provides a forum for an informed exchange of views. Health 
Lawyers invites those with opposing views on the Feature to submit letters or articles, which will be reviewed, published and edited on 
a space available basis. Letters to the Editor should be no longer than 250 words in length. If those seeking to respond would like to do 
so in the form of an article, he or she may submit it for consideration to editorial@healthlawyers.org, and the proposed article will be 
considered in the ordinary editorial process.

Current Trends in False Claims Act 
Enforcement Require More Robust  
Compliance Programs for Medicaid 
Providers and Payors
Clifford E. Barnes & Nisha P. Shah, Epstein Becker & Green PC, Washington, DC

Current False Claims Act (FCA) enforcement actions are focusing on 
Medicaid providers and payors and causing them to rethink the meaning 
of effective compliance. The enhanced enforcement activity can be 
traced to the enactment of the Deficit Reduction Act of 2005 (DRA). 
This article describes how the DRA and state FCAs are impacting 

enforcement, examines the trends of such enforcement with regard to Medicaid 
providers and payors, and explains why rethinking Medicaid compliance is necessary 
in today’s heightened enforcement environment. 
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(2) �Contain provisions that are at 
least as effective in rewarding 
and facilitating qui tam 
actions for false and fraudu-
lent claims as described in 
the federal FCA;

(3) �Contain a requirement for 
filing an action under seal 
for 60 days with review by the 
state Attorney General; and

(4) �Contain a civil penalty that is 
not less than the amount of 
the civil penalty authorized 
under the federal FCA.7

These measures are designed to 
support state program integrity 
efforts and enhance the recovery 
of false and fraudulently obtained 
Medicaid dollars.
	 As of March 2009, the FCAs of 
13 states have been reviewed and 
approved by the OIG as complying 
with these federal requirements.8 
As a result of the additional 10% 
of the FMAP, these states have 
an increased incentive to actively 
enforce the state FCA.
	 Whether state FCAs have or 
have not been approved by the 
OIG,9 such Acts typically mirror 
the federal FCA in connection 
with how liability attaches. In that 
regard, state FCAs, at a minimum, 
prescribe liability for any person 
who: (a) knowingly presents or 
causes to be presented a false or 
fraudulent claim for payment or 
approval; (b) knowingly makes, 
uses, or causes to be made or used 
a false record or statement to get 
a false or fraudulent claim paid or 
approved; (c) conspires to defraud 
by getting a false or fraudulent 
claim paid or approved; or  
(d) knowingly makes, uses, or 

causes to be made or used a false 
record or statement to conceal or 
avoid or decrease an obligation 
to pay or transmit money or prop-
erty.10 Similarly, under federal and 
state FCAs, “knowing” or “know-
ingly” means a person that:

(1) �Has actual knowledge of the 
information;

(2) �Acts in deliberate ignorance 
of the truth or falsity of infor-
mation; or

(3) �Acts in reckless disregard 
of the truth or falsity of the 
incident.11

Significantly, under the “knowing” 
standard, no proof or specific 
intent to defraud is required. In 
fact, the enforcement agency is not 
required to demonstrate that the 
provider or payor actually knew 
its claims were false upon submis-
sion. Instead, under federal and 
state FCAs, the enforcement agency 
prevails by showing that a provider 
or payor acted in deliberate igno-
rance of or in reckless disregard of 
the truth or falsity of the informa-
tion or documentation. Enforce-
ment agencies typically interpret 
reckless disregard to mean that the 
provider or payor knew or should 
have known that the information is 
false,12 which effectively amounts to 
a “repeated negligence” standard.
	 Under both federal and state 
FCAs, statutory penalties are 
significant and include civil mone-
tary penalties of at least $5,500 per 
claim,13 treble damages, potential 
program exclusion, and compli-
ance obligations under corporate 
integrity agreements. Moreover, 
some states have enhanced their 
ability to impose such penalties by 

extending the statutes of limita-
tions to 10 years.14 Other states have 
made significant commitments 
to achieve fraud and abuse recov-
eries in specific dollar amounts. 
For instance, New York committed 
to recover a total of $1.6 billion 
over five years from Medicaid 
providers and payors, amounting 
to the following recovery schedule: 
$215 million in fiscal year (FY) 
2008, $322 million in FY 2009, 
$429 million in FY 2010, and $644 
million in FY 2011.15 For FY 2008, 
New York more than doubled its 
targeted recovery by retrieving 
$551 million dollars from Medicaid 
providers and payors.16 The net 
effect of the DRA’s incentives 
for states to enact FCAs is to 
dramatically increase not only state 
enforcement efforts but also qui 
tam actions against and recoveries 
from providers and payors.17

B. Mandatory Compliance Programs
The DRA also requires any entity 
receiving or making at least $5 
million annually from a state’s 
Medicaid program to establish a 
compliance plan and to self-detect 
potential fraud, waste, and abuse 
in connection with the Medicaid 
program. Pursuant to the DRA, 
such compliance plan must satisfy 
the following conditions:

(1) �Develop written policies and 
procedures for all employees, 
including management, and 
for contractors and agents 
that explain the federal FCA 
and any applicable state laws 
pertaining to civil or criminal 
penalties for false claims and 
statements, and whistleblower 
protections under such laws;

Current False Claims Act enforcement actions are focusing  
on Medicaid providers and payors and causing them to rethink  

the meaning of effective compliance.
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(2) �As part of the written poli-
cies, include detailed provi-
sions regarding the entity’s 
policies and procedures for 
detecting and preventing 
fraud, waste, and abuse; and

(3) �Include in the employee 
handbook a specific discus-
sion of federal and state FCA 
rights and protections of an 
employee as a whistleblower, 
and the compliance plan’s 
policies and procedures for 
detecting and preventing 
fraud, waste, and abuse.18

The first condition for mandatory 
compliance plans not only obligates 
entities to write and adopt policies 
and procedures for their employees 
but also requires them both to 
disseminate such policies and 
procedures to contractors or agents 
involved in providing Medicaid 
items or services and to monitor 
that such policies and procedures 
are followed. Additionally, to fulfill 
their monitoring obligations, these 

entities should provide for reviews 
or audits of claims submitted or 
services performed by contractors 
or agents in connection with the 
Medicaid program. Effectively, 
these dissemination and moni-
toring requirements significantly 
increase the burden on Medicaid 
providers and payors to coordi-
nate with downstream contractors 
and agents. Failure to fulfill these 
requirements can be a contributing 
factor in any allegation of FCA 
violation. 
	 Just as significant, the types 
of entities that must implement 

the mandatory compliance plan 
will be interpreted broadly. Under 
the DRA, the obligated entity 
includes not only organizational 
units (corporations, partnerships, 
and other business arrangements) 
but also individuals, as long as 
the organizational unit or indi-
vidual receives or makes Medicaid 
payments of at least $5 million 
annually.19 For health systems 
where all units are integrally 
involved in furnishing Medicaid 
items or services, the entire orga-
nization is considered the “entity.” 
Thus, even if any one organiza-
tional unit of the health system 
does not meet the $5 million 
threshold, as long as the entire 
system meets the threshold, every 
organizational unit must comply 
with the DRA obligations. Where 
organizational units are not health 
systems, each such unit is a separate 
“entity” for purposes of determining 
whether the $5 million threshold 
is fulfilled.20 However, where an 
organizational unit that provides 

Medicaid items or services has 
subsidiaries, the subsidiaries will be 
aggregated with the organizational 
unit to determine whether the $5 
million threshold is met. Neverthe-
less, for individuals or organiza-
tions with contracts with Medicaid 
managed care organizations 
(MCOs), the $5 million threshold 
only applies to amounts received 
from the state Medicaid program 
and does not include amounts 
received from a Medicaid MCO.
	 Medicaid providers and payors 
should determine whether the 
DRA’s mandatory compliance 

provisions apply and the status 
of affiliated entities. For entities 
that do not meet the Medicaid 
threshold, downstream contractor 
or vendor compliance requirements 
under the DRA should not apply. 
For health systems and entities 
with or without subsidiaries that 
meet the $5 million threshold, the 
downstream dissemination and 
monitoring requirements must be 
added to the compliance program.

C. �Creation of the Medicaid Integrity 
Program

The DRA also obligates CMS to 
establish and staff a new Medicaid 
Integrity Program (MIP) similar to 
the Medicare Integrity Program. As 
part of the MIP’s required five-year 
plan for combating fraud, waste, 
and abuse and ensuring the integ-
rity of the Medicaid program, CMS 
must satisfy the following:

(1) �Enter into contracts with 
qualified entities to perform 
reviews of providers that 
furnish items or services;

(2) �Audit claims made under 
state Medicaid programs 
including risk contracts;

(3) �Identify overpayments; and
(4) �Educate providers and MCOs 

with respect to payment 
integrity and quality of care.21

According to the Director of the 
CMS Medicaid Integrity Group, 
David Frank, Medicaid audits 
began in September 2007 and 
became fully operational in Spring 
2008 on a nationwide level. During 
the first period, audits will focus 
on fee-for-service providers and 

Providers and payors may not be aware that the certification  
they routinely provide is an important building block  
for not only the allegation that state or federal FCAs  

have been violated but also for liability.
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then progress to MCOs that serve 
the Medicaid population.22 To 
this end, commencing FY2009, 
Congress is obligated to contribute 
$75 million annually to support 
the MIP’s initiatives, including 
increasing the number of federal 
employees dedicated to the effort 
by 100.23 As a result, the MIP will 
engage in expanded data collec-
tion efforts and coordination with 
the states. Such coordination will 
enable state Attorneys General 
and the Medicaid Fraud Control 
Units (MFCUs), which also conduct 
audits, to become more effective.
	 The DRA dramatically 
increases the resources and incen-
tives in the Medicaid program to 
combat fraud, waste, and abuse. 
For that reason, Medicaid providers 
and payors need to prepare for 
the increased oversight and 
enforcement that the DRA creates. 
Significantly, that new oversight 
and enforcement capability will 
not only begin to review current 
conduct but also will review 
conduct that occurred at least three 
years ago, and in some instances 
up to ten years ago, based upon the 
applicable federal or state stat-
utes of limitations. Consequently, 
providers and payors will now be 
held accountable for the certifica-
tions they make as enforcement 
agencies are using such certifica-
tions as a basis for FCA liability.

II. �Federal Certification 
Requirements for 
Medicaid Providers and 
Payors

Providers and payors are required 
to certify that program integrity 
requirements have been met as a 
condition of receiving payment 

under the Medicaid program. 
Focusing first on provider certifica-
tion, federal regulations mandate 
that states include on their 
Medicaid provider claim forms a 
certification statement printed in 
boldface type that the information 
on the forms are “true, accurate, 
and complete.”24 The certification 
statement also maintains that any 
falsification or concealment of 
material facts may be prosecuted 
under federal and state laws.25 
	 Switching focus to payor 
certification, federal regulations 
require states to have certifications 
concerning all data submitted by 
the Medicaid MCO to the state as 
a basis of the capitation payments 
from the state.26 As a consequence, 
all data submitted to the state by 
the Medicaid MCO that is the basis 
of the state’s premium payment, 
including, but not limited to, 
encounter data and enrollment 
data is subject to certification. 
Pursuant to such federal regula-
tions, data submitted to the state 
must be certified by the MCO’s 
Chief Executive Officer (CEO), 
Chief Financial Officer (CFO), 
or an individual with delegated 
authority and who reports directly 
to the CEO or CFO.27 The certifi-
cation by these individuals must 
attest, based upon their best 
knowledge, information, and belief 
to the accuracy, completeness, and 
truthfulness of both the data and 
documents provided.
	 Providers and payors may not 
be aware that the certification they 
routinely provide is an important 
building block for not only the 
allegation that state or federal FCAs 
have been violated but also for 
liability. When enforcement agents 

become aware of information they 
believe to be incorrect, the certi-
fication provides the basis for the 
allegation that the provider or payor 
submitted incorrect claims or data 
and certified to their accuracy and 
truthfulness, and as a consequence, 
“knowingly” made false records 
and statements to get a false or 
fraudulent claim paid or approved. 
Moreover, by submitting and certi-
fying to incorrect information, the 
provider or payor received payments 
that were inflated, which would not 
have been paid if it was known that 
the information submitted was not 
correct and that the certification 
was false. Such allegations become 
the basis of alleging violations of the 
FCA entitling the government to 
treble damages and civil penalties 
of at least $5,500 per claim or false 
statement.

III. �Sentencing Commission 
Guidelines

The recent changes in the Federal 
Sentencing Guidelines for Orga-
nizations emphasize the need for 
compliance programs to document 
the standards and to test whether 
conduct is consistent with the stan-
dards.28 Under § 8B2.1(a) of the new 
Sentencing Guidelines, an effective 
compliance program must:

(1) �Exercise due diligence to 
prevent and detect criminal 
conduct; and

(2) �Promote an organizational 
culture that encourages 
ethical conduct and a commit-
ment to compliance with the 
law.

Such compliance and ethics 
program shall be reasonably 
designed, implemented, and 
enforced so that the program is 

Since the DRA’s enactment, states have significantly  
increased their investigation and enforcement actions against  

Medicaid providers and payors.
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generally effective in preventing 
and detecting criminal conduct.29

	 To accomplish these require-
ments, the Guidelines mandate, 
among other things, that the orga-
nization establishes standards and 
procedures to prevent and detect 
criminal conduct and to ensure that 
the standards and procedures are 
followed not only by monitoring 
and auditing to detect conduct 
inconsistent with the compliance 
program but also by evaluating 
its effectiveness.30 In other words, 
the Sentencing Guidelines require 
Medicaid providers and payors to 

ensure that the compliance program 
is followed and that a mechanism 
exists to evaluate its effectiveness in 
creating an organizational culture 
committed to compliance. No longer 
is the mere existence of good policies 
and procedures sufficient. Instead, 
Medicaid providers and payors will 
have to operationalize compliance so 
that the conduct of the organization 
is consistent with the standards set 
forth in its compliance plan. Indeed, 
conduct consistent with the compli-
ance policy is now important because 
pursuant to the DRA and the certifi-
cation by the CEO, CFO, or his/her 
delegatee, FCA violation allegations 
are generally sucessful when orga-
nizational conduct is not consistent 
with its compliance policies.

IV. �Heightened Enforcement 
Under Federal and  
State FCAs

Since the DRA’s enactment, federal 
and state governments have signifi-
cantly increased their investigation 
and enforcement actions against 
Medicaid providers and payors. In 
some instances, the enforcement 
actions have resulted from whistle-
blower claims. In other instances, 

enforcement activities have resulted 
from government audits. In either 
event, federal and state enforcement 
agents increasingly are presenting 
findings to Medicaid providers and 
payors alleging that their conduct 
has resulted in the submission of 
false claims.
	 Significantly, Medicaid 
providers and payors are equal 
targets of FCA enforcement. One 
state, New York, has been particu-
larly aggressive in its efforts to 
combat fraud, waste, and abuse, 
in part, due to the Federal-State 
Health Reform Partnership.31 For 

example, the New York Office of 
the Attorney General (AG) inves-
tigated Healthfirst, the largest 
Medicaid MCO in the state, 
for allegedly compensating its 
marketing representatives based 
on productivity from 1999-2003, in 
violation of its Medicaid managed 
care contracts.32 Healthfirst’s 
marketing plans filed with the 
state falsely represented that its 
representatives were compensated 
based solely on qualitative criteria. 
However, during its investigation, 
the AG found that Healthfirst had 
paid bonuses or other compensa-
tion incentives to its employees 
based on the number of beneficia-
ries enrolled, in violation of the 
Medicaid contract requirements 
and the state FCA.33 HealthFirst 
and the AG agreed to settle the 
investigation for a payment of $35 
million.
 	 In an example of a New York 
provider settlement, a qui tam 
complaint was filed against Staten 
Island University Hospital and 
S.I.U.H. Systems Inc. for alleg-
edly knowingly presenting, and/
or causing to be presented, false 

claims to the Medicaid program 
for reimbursement for inpatient 
detoxification treatment provided 
in a special unit within the hospital 
that had not obtained the appro-
priate certificate of operation from 
the state.34 A settlement, which was 
a result of a joint negotiation by the 
Office’s MFCU and the U.S. Attor-
ney’s Office, was reached at $24.4 
million. It should be noted that 
New York enforcement agencies 
have not restricted their investiga-
tions to hospitals. To the contrary, 
audits are being initiated across the 
provider spectrum, including home 

healthcare companies.35 
	 The enforcement actions 
in other parts of the U.S. are 
consistent with the trendsetting 
enforcement in New York. For 
example, a whistleblower action 
was filed against Amerigroup, Inc. 
and Amerigroup Illinois, Inc., for 
allegedly avoiding enrollment of 
unhealthy patients and pregnant 
women, who were more costly 
to treat and would have eroded 
Amerigroup’s profit margin.36 
By avoiding enrollment of these 
patients, Amerigroup allegedly 
violated the FCA because it falsely 
promised not to discriminate in 
order to procure the Medicaid 
MCO contract with the State of 
Illinois, falsely assured the state of 
its continued compliance, falsely 
maintained that it complied with 
state anti-discrimination policies 
and statutes, and submitted false 
certifications.37 After a federal 
jury trial fined Amerigroup $334 
million, Amerigroup settled with 
the federal and state governments 
for $225 million.38 Other examples 
of enforcement actions include 
investigations that have resulted 

Significantly, Medicaid providers and payors are  
equal targets of FCA enforcement.
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in settlements in connection with 
related party transactions.39

	 Significantly, the FCA also has 
been used to prosecute alleged 
quality of care inadequacies.40 For 
example, the federal government 
and State of Colorado brought a 
FCA suit against a Colorado long 
term care facility for allegedly 
presenting claims to the Medi-

care and Medicaid programs for 
services that were “inadequate or 
worthless” as a result of systematic 
understaffing of the facilities, to 
the point that it was unable to 
provide basic nursing care required 
to maintain the health and well-
being of its residents.41 The facility 
agreed to settle with the federal 
and Colorado governments for $1.9 
million.42

	 Regardless of the state in 
which the Medicaid provider or 
payor provides services, a few 
lessons can be learned from the 
current enforcement trends. First, 
the enforcement actions are typi-
cally settled. As a result, the issues 
raised in the enforcement action 
are not always fully litigated and 
the nuances and subtleties are 
not decided by an impartial trier 
of fact. Instead, the provider or 
payor negotiates with the very party 
that believes that the provider or 
payor’s actions are illegal. More-
over, because the plaintiff is often 
the state, which is alleging fraud, 
providers and payors are typi-
cally loath to maintain long term 
litigation. Indeed, for Medicaid 
MCOs, the state is a primary client 
or customer—the party with which 
the MCO contracts. As long as such 
MCO desires to contract with that 
state for Medicaid beneficiaries, 

supporting ongoing fraud litigation 
will typically be viewed as inconsis-
tent with the MCO’s best interests. 
Similarly with providers, although 
the state is merely a payor, and not 
the primary customer or client of 
the provider, public accusations 
of fraud are typically resolved as 
quickly as possible.
	 Second, the settlement 

amounts are large. The typical 
settlement amounts are in the 
range of millions of dollars to 
resolve Medicaid FCA violation 
allegations. While one recent 
case settled for $225 million, our 
research revealed that the vast 
majority of the settlements range 
from $20 million to $50 million.43 
	 Third, providers and payors 
must evaluate the quality of 
services as part of their compli-
ance program. Failure to provide 
adequate care or providing unnec-
essary care44 is a potential basis for 
FCA enforcement actions. Signifi-
cantly, although many enforcement 
actions for “failure of care” have 
been brought against the long term 
care industry, the same analysis 
could be applied to other providers, 
especially providers receiving capi-
tated payments. 
	 Finally, thinning financial 
margins dictate that providers and 
payors wisely invest in avoiding FCA 
liability rather than attempting to 
negotiate a “good settlement” after 
liability is alleged.

V. �Building a Defense to 
Federal and State False 
Claims Act Allegations

The marketplace effect of the 
combination of the DRA require-
ments, the certification obliga-

tion, and the revised Sentencing 
Commission Guidelines is to create 
a new enforcement environment 
that requires enhanced compliance 
practices for Medicaid providers 
and payors. As a result, compliance 
programs must be revised not only 
to develop policies that comply 
with the recognized rules and 
standards but also to document 

that the organization’s operations 
comport with these standards and 
result in the desired conduct and 
outcomes. In the new environment, 
an effective compliance program 
must ferret out conduct and activi-
ties that would be inconsistent with 
a defense to the “reckless disre-
gard” standard of the FCA. In 
other words, relying on a standard 
because “that is the way we do it” 
or trusting that employees will do 
the “right thing” will not protect 
the provider or payor from this new 
Medicaid enforcement juggernaut. 
	 It cannot be overemphasized 
that the “reckless disregard” or 
“knowledge” standard of the FCA 
is a low threshold for fraud liability. 
Indeed, because the computerized 
systems of Medicaid providers and 
payors typically repeat their billing, 
claims, and other data processes, 
mistakes embedded in such 
processes can become the basis 
for allegations of FCA violations. 
Because such liability could be 
raised in a settlement context based 
upon repeated negligent activities, 
documentation demonstrating that 
operations are consistent with a 
standard based upon a rule, regula-
tion, or advice of counsel is now 
required. When providers or payors 
document that the alleged activities 
are consistent with a recognized 

It cannot be overemphasized that the “reckless disregard” or  
“knowledge” standard of the FCA is a low threshold for fraud liability.
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standard, the reckless disregard 
or knowledge allegation that is 
necessary for any FCA claim may be 
negated. 
	 To maintain a defensible 
standard, the compliance program 
should document the applicable 
rule, regulations, or other stan-
dard45 or the advice of counsel that 
underlies the policy or procedure.46 
In this regard, when the rules, 
regulations, or other standards are 
not clear, good faith reliance on 
counsel advice also may protect the 
provider or payor against allega-
tions of submitting false claims.47 
To establish the reliance on counsel 
as a defense, the provider or payor 
“must show (i) full disclosure of all 
pertinent facts to an expert, and (ii) 
good faith reliance on the expert’s 
advice.”48 In other words, the 
provider or payor must seek advise 
of counsel in good faith, provide 
counsel full accurate information, 
receive advice that can be reason-
ably relied upon, and follow this 
advice. If the provider or payor 
“faithfully follows [counsel’s] advice, 
it cannot be said that the [provider 
or payor] knowingly submitted false 
information or acted with deliberate 
ignorance or reckless disregard of 
its falsity, even if that advice turns 
out in fact to be false.”49

	 Monitoring the operations to 
ensure conduct is consistent with 
the selected standard also enables 
providers and payors to negate the 
inference of reckless disregard. 
Indeed, a federal court recently 
recognized that a provider’s 
“compliance efforts may be relevant 
to the question of whether [a 
provider] acted with reckless disre-
gard or deliberate indifference” 
in FCA investigations.50 In the 
current enforcement environment, 
an effective compliance program 
requires documentation sufficient 
to negate any inference of repeated 
negligence. As a result, Medicaid 
providers and payors must test the 
compliance program’s policies 

and procedures and document the 
results. Testing compliance prac-
tices, documenting the results, and 
addressing any mistakes demon-
strate an outcome of proactive 
vigilance. Without such proactive 
vigilance, inadvertent repeated 
mistakes may be sufficient for 
enforcement agents to allege reck-
less disregard and seek damages 
and penalties in settlement  
discussions. 

VI. Conclusion
Armed with new legal authority, 
federal and state governments have 
enhanced their arsenal of allega-
tions of FCA violations against 
Medicaid providers and payors. In 
this new environment, an effective 
compliance program must be able 
to generate an appropriate defense 
to any allegation that conduct 
exhibited reckless disregard under 
the FCA. Without such a compli-
ance plan, Medicaid providers and 
payors increase their risk of FCA 
liability. 
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