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Gourt Expands Rights of Disahled
Students and Parents

School districts should expect longer, costlier litigation

Court rulings in Board of

Education of the City School
District of the City of NewYorkv. Tom
F., 128S.Ct. 1 (2007),and Winkelman
v. Parma City School District, 127 S.
Ct. 199 (2007), have exparded rights
afforded both to studentsand parens
underthe Individuds with Disabilities
EduationAct (IDEA).

The Court in Winkelman held that
IDEA grarts parents independat and
enforceale rights not limited to pro-
cedural and reimbursementelated
mattes, including the entitementto a
free, appropriate public educaton for
their child. In TomF., anequallydivid-
ed Cout (4-4; Judgice Anthony
Kenneg took no part in the dedsion)
affirmed the Second Circuit’s ruling
thatwhen astucent’s errollmentin pri-
vate schod is appropriate,IDEA does
not preclude reimbur&ment even
whetre the studert had not previoudy
recaved spedal educaton ard relaed
senvicesfrom the publicschod. Schaml
districts in New Jersey shauld exped
an increase in IDEA comgaints in the
wake of these decisions. As discussal
in more detal beow, schod districts

Reoent United States Supreme

should understand the limited scope of
the Court’sruling in Tom F., and expect
longer, costlier litigation asa resut of
the Winkelman decision

TheCourt in Winkelman addessed
whethe parerts, eitha on their own
behalf or as representaives of their
child, may proceed in court, unrepre-
sented by counsd, on an IDEA claim
even though they are not licensed as
attarneys. The Winkelmars, whose san
Jacd has auism spedrum disorder
and is covered by IDEA, appealedthe
District Court’s dedsion that the
schod district had provided Jacd with
a free, appopriate public education.
The Court of Appeals for the Sixth
Circuit, relying on its dedsion in
Cavaraudh v. Cardinal Locd School
Dist., 409 F.3d 753 (6th Cir. 2005), dis-
mised the Winkelmans' appeal
becawse they were not represened by
coungl. In Cavanaudh, the Court of
Appeds ruled tha the right to a free
appropriate public education “belongs
to thechild alone,” nat to both the par-
erts andthe child.

On appeal, the United States
Supreme Court, after considering the
statutay schemeof IDEA, deternined
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that individualized education program
(IEP) proceddings ertitle parerts to
participae not only in the implementa-
tion of IDEA's procedures but also in
the substantive formulation of thar
child’'s educational program. The
Court, therefore, determined that a par-
ert may be a“party aggrieved” for pur-
poses of IDEA with regard to “any
matter’ implicaing thes rights.
Includedin theseparertal rights “is the
right to a free appropriate public edu-
caion for their child.” Accadingly, the
Court hdd that parerts are eritled to
prosecue IDEA claims on ther own
behelf and without representation of
counsel. In so holding, the Court over-
turned prior New Jersg prececentthat
hadrefusedto allow parentsto procesd
pro se with resgect to the denal of a
free, appropriate public edwcation. See
Collinsgu v. Pamyra Bd. of Educ.,
161 F.3d 225 (3d Cir. 1998).

In Tom F., an equdly divided
Supreme Court affirmed a Second
Circuit decision holding that children
who have not previously attended a
public school may still receiwe tuition
reimbursemert for the cost of private
school tuition. The Semnd Circuit
relied solely on its prior decisin in
Frank G. v. Bd. of Educ. of Hyde Park,
459 F.d 356, 372-73 (2d Cir. 2006),
where that court adopted theinterpreta
tion of the Depaitment of Education’s
Office of Special Education &
Rehalilitative ServicesthatIDEA does
not require acual receipt of same form
of special education or relatedservices
from the public agency asa prerequi-
site for parents’ ahility to sed tuition
reimbursement. According to that
court, all thatisrequiredis that the par-
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ents provide reanable natice to the
public agercy that the parents plan to
regject the placement proposd by the
public agercy.

The Secand Circuit’'s holding
appeas contrary to the plain language
of IDEA. That staute auhorizes reim-
bursement to the parerts of a disabled
child “who previoudy received spedal
educdion andrelatedsenicesunde the
authoiity of a public agency” andwho
enrolledachild in aprivate school with-
out the consert or approval of the pub-
lic agery, if the courtor hearingofficer
detemines that the public agency had
not madeafree, appropriatepublic edu-
cation available to the child. 20 U.SC.
§ 1412(3(10)(C)(ii) . As such, the stau-
tory languaye appeass to exclude reim-
bursement to parerts who errolled their
child in a public or private school
before the manifesation of the neal for
free appopriate special educatio. To
the extent that there is any ambiguity in
the stautory language, the legidative
histoly clearly establishesthat*[p]revi-
ously, the child must have receivel spe-
cia education and relatd seavices
underthe authority of a public agercy.”
H.R. Rep No. 10595, at 92 (1997).

School districts can expect an
incresse in the amourt of claims filed
under IDEA as a direct resut of the
Supreme Court’s rulings in Winkelman
and TomF. As the Courtin Winkelman
acknowledged, staesarelikely to bear
increased cods “as they are forced to
defend agninst suts uncorstrainal by
attorneys trained in the law and the
rules of ethcs” As previously
explained by the Court, “[ p]ro se peti-
tioners hawe a greater camcity than
most to disrupt the fair allocaion of
judicial resaurces becatse they are not
subjed to finarncial corsideratios —

filing feesamd attorney’s fees — that
deta othe litigants from filing frivo-
louspetiions” In re Sirdram, 498 U.S.
177, 17980 (1991). The Winkdman
Court attempted to minimize this effect
by reinforcing tha IDEA empowes
couts to award attorney’s feesto a pre-
vailing edwcaiona agency where a par-
enthas preerted a“‘compaint or sub-
segjuent cause of acton ... for ary
improper purpose, such as to haras, to
causeunrecessay delay, or to needess
ly increae the cog of litigation.’”
Quoting § 1415(i)(3)(B)(i)(11)). In
practicality, however, the Suprene
Court has instructed that “the Court
should be flexible when dedling with a
pro selitigant.” Perry v. Gold & Laine,
PC., 371 F. Sump. 622, 629 (D.N.J.
200) (citing In re McDonald, 489 U.S.
180, 184 (1972)).

The predseissiestha school dis-
tricts may face are descritedin detail by
Justice Antonin Scaliain his dissenting
opinion in Winkdman. Scalia explains
thatbecause pro se complaintsarepros-
eauted essentially for free, without
screening by knowledgeable attarneys,
the suits are much more likely to be
unmeritorious and more difficult for
couts to understard without counsel’s
assigarnce.Additiondly, adudication of
cases proseauted by pro se parents will
likely be more time-caisuming as a
reault of pro seplaintiffs’ unfamili arity
with the law and court rulesand proce-
dures Sdool districts, therefae, may
antiapatethat caseswill not bereslved
as quickly when they are brought by
parents on behdf of their children ard
without representation by counsel.

Schod districts should be aware of
the limited applicability of the Tom F.
dedsion in New Jasey Beaus the
Seond Circuit's dedsion was affirmed

by an equally divided Supreme Court,
the decision is not an autoritative
precedert for other case. See Rutledge
v. United States, 517 U.S. 292, 304
(1996); In re LifeUSA Holding, 242 F.
3d 136, 142 n.7 (3d Cir. 2001) (“an
affirmance by an equaly divided
Supreme Court has no prececkrtial
value.”). Asareallt, the TomF. decisin
is not binding on New Jerse/ courts.

While IDEA plaintiffs will likely
argue tha TomF. should be adopted by
New Jasey courts, school districts may
cownter by amuing that New Jersey
should follow the decision of the First
Circuit, where that court held that
tuition reimbursenert under IDEA is
only available for children who have
previoudy reeeived specialeducation or
related sewvices. Greerand Sch. Dist. v.
Amy N., 358 F.3d 150, 159-60 (1st Cir.
2004). The Greenland cout deniedthe
parents’ clam for reimbursenent
because of ther failure to aert the
schoadl district of their dawhter’s need
for special edwcaion and related ser
vices while she was in public schoadl.
The court reasaed that Congress
intended that before parentsplacetheir
children in private school, they musg
first give notice to the school that spe-
cial education is at isste. “This serves
the importart purpose of giving the
scloa system an opportunity, before
the child is renoved, to assenble a
team, evaluae the child, devse an
appopriate plan, and detemine
whether a free appropriate public edu
caion can be provided in the public
schools” See also Schoerfeld .
Parkway <ch. Dist, 138 F.3d 379, 382
(8th Cir. 1998) (parents failure to see
an |EP before pladng their child in pri-
vate school predudes reimbursement
under IDEA). &



