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IN PRACTICE

EDUCATI ON LAW
BY DANIEL R. LEVY

Recent United States Supreme
Court rulings in Board of
Education of the City School

District of theCity of NewYorkv. Tom
F., 128S.Ct. 1 (2007),and Winkelman
v. Parma City School District, 127 S.
Ct. 1994 (2007), have expanded rights
afforded both to studentsand parents
underthe Individuals with Disabilities
EducationAct (IDEA).

The Court in Winkelman held that
IDEA grants parents independent and
enforceable rights, not limited to pro-
cedural and reimbursement-related
matters, including the entitlement to a
free, appropriate public education for
their child. In Tom F., anequallydivid-
ed Court (4-4; Justice Anthony
Kennedy took no part in the decision)
aff irmed the Second Circuit’s ruling
thatwhen astudent’s enrollment in pri-
vateschool is appropriate,IDEA does
not preclude reimbursement even
where the student had not previously
received special education and related
servicesfrom thepublicschool. School
districts in New Jersey should expect
an increase in IDEA complaints in the
wakeof thesedecisions. As discussed
in more detail below, school districts

shouldunderstand the limited scopeof
theCourt’s ruling in TomF., and expect
longer, costlier litigation asa result of
theWinkelman decision.

TheCourt in Winkelmanaddressed
whether parents, either on their own
behalf or as representatives of their
child, may proceed in court, unrepre-
sented by counsel, on an IDEA claim
even though they are not licensed as
attorneys. TheWinkelmans,whose son
Jacob has autism spectrum disorder
and is covered by IDEA, appealedthe
District Court’s decision that the
school district hadprovidedJacob with
a free, appropriate public education.
The Court of Appeals for the Sixth
Circuit, relying on its decision in
Cavanaugh v. Cardinal Local School
Dist., 409F.3d753 (6th Cir. 2005), dis-
missed the Winkelmans’ appeal
because they were not represented by
counsel. In Cavanaugh, the Court of
Appeals ruled that the right to a free,
appropriate public education “belongs
to thechild alone,” not to both the par-
ents andthechild.

On appeal, the United States
Supreme Court, after considering the
statutory schemeof IDEA, determined

that individualized education program
(IEP) proceedings entitle parents to
participate not only in the implementa-
tion of IDEA’s procedures but also in
the substantive formulation of their
child’s educational program. The
Court, therefore, determined thatapar-
ent may bea“party aggrieved” for pur-
poses of IDEA with regard to “any
matter” implicating these rights.
Includedin theseparental rights “ is the
right to a freeappropriate public edu-
cation for their child.” Accordingly, the
Court held that parents are entitled to
prosecute IDEA claims on their own
behalf and without representation of
counsel. In soholding, theCourt over-
turned prior New Jersey precedent that
hadrefusedto allow parentsto proceed
pro se with respect to the denial of a
free, appropriate public education. See
Collinsgru v. Palmyra Bd. of Educ.,
161 F.3d 225 (3d Cir. 1998).

In Tom F., an equally divided
Supreme Court affirmed a Second
Circuit decision holding that children
who have not previously attended a
public school may still receive tuition
reimbursement for the cost of private
school tuition. The Second Circuit
relied solely on its prior decision in
Frank G. v. Bd. of Educ. of HydePark,
459 F.3d 356, 372-73 (2d Cir. 2006),
wherethatcourt adopted theinterpreta-
tion of the Department of Education’s
Office of Special Education &
RehabilitativeServicesthatIDEA does
not require actual receipt of some form
of special education or relatedservices
from the public agency as a prerequi-
site for parents’ ability to seek tuition
reimbursement. According to that
court, all that is required is that thepar-
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ents provide reasonable notice to the
public agency that the parents plan to
reject the placement proposed by the
public agency.

The Second Circuit’s holding
appears contrary to the plain language
of IDEA. That statute authorizes reim-
bursement to the parents of a disabled
child “who previously received special
education andrelatedservicesunder the
authority of a public agency” andwho
enrolledachild in aprivateschool with-
out the consent or approval of the pub-
lic agency, if thecourtor hearingofficer
determines that the public agency had
not madea free, appropriatepublic edu-
cation available to the child. 20 U.S.C.
§ 1412(a)(10)(C)(ii) . As such, thestatu-
tory language appears to exclude reim-
bursement to parents who enrolled their
child in a public or private school
before the manifestation of the need for
free, appropriate special education. To
the extent that there is any ambiguity in
the statutory language, the legislative
history clearly establishesthat “ [p]revi-
ously, thechild must have received spe-
cial education and related services
undertheauthority of a public agency.”
H.R. Rep. No. 105-95,at 92 (1997).

School districts can expect an
increase in the amount of claims filed
under IDEA as a direct result of the
SupremeCourt’s rulings in Winkelman
and TomF. As the Court in Winkelman
acknowledged, statesare likely to bear
increased costs “as they are forced to
defend against suits unconstrained by
attorneys trained in the law and the
rules of ethics.” As previously
explained by the Court, “[ p]ro se peti-
tioners have a greater capacity than
most to disrupt the fair allocation of
judicial resourcesbecause they arenot
subject to financial considerations —

filing feesand attorney’s fees — that
deter other litigants from filing frivo-
louspetitions.” In re Sindram, 498 U.S.
177, 179-80 (1991). The Winkelman
Court attempted to minimize this effect
by reinforcing that IDEA empowers
courts to award attorney’s feesto a pre-
vailingeducational agency whereapar-
enthas presented a “ ‘complaint or sub-
sequent cause of action … for any
improper purpose, such as to harass, to
causeunnecessary delay, or to needless-
ly increase the cost of litigation.’ ”
Quoting § 1415(i)(3)(B)(i)(III) ). In
practicality, however, the Supreme
Court has instructed that “the Court
should be flexible when dealing with a
pro se lit igant.” Perry v. Gold & Laine,
P.C., 371 F. Supp. 622, 629 (D.N.J.
2005) (citing In re McDonald, 489 U.S.
180, 184(1972)).

The precise issues that school dis-
trictsmay facearedescribedin detailby
Justice Antonin Scaliain his dissenting
opinion in Winkelman. Scaliaexplains
thatbecausepro secomplaintsarepros-
ecuted essentiall y for free, without
screening by knowledgeable attorneys,
the suits are much more likely to be
unmeritorious and more difficu lt for
courts to understand without counsel’s
assistance.Additionally, adjudication of
cases prosecuted by pro separents will
likely be more time-consuming as a
result of pro seplaintiffs’ unfamili arity
with the law and court rulesand proce-
dures. School districts, therefore, may
anticipatethat caseswill not beresolved
as quickly when they are brought by
parents on behalf of their children and
without representation by counsel.

School districts should beaware of
the limited applicability of the Tom F.
decision in New Jersey. Because the
Second Circuit’s decision was affirmed

by an equally divided Supreme Court,
the decision is not an authoritative
precedent for other cases. SeeRutledge
v. United States, 517 U.S. 292, 304
(1996); In re LifeUSA Holding, 242 F.
3d 136, 142 n.7 (3d Cir. 2001) (“an
affi rmance by an equally divided
Supreme Court has no precedential
value.”). Asaresult, theTomF. decision
is not binding on New Jersey courts.

While IDEA plaintiffs will likely
argue that TomF. should beadoptedby
New Jersey courts, school districts may
counter by arguing that New Jersey
should follow the decision of the First
Circuit, where that court held that
tuition reimbursement under IDEA is
only available for children who have
previously received specialeducation or
related services.Greenland Sch.Dist. v.
Amy N., 358 F.3d 150, 159-60 (1st Cir.
2004). The Greenland court deniedthe
parents’ claim for reimbursement
because of their failure to alert the
school district of their daughter’s need
for special education and related ser-
vices while she was in public school.
The court reasoned that Congress
intended that before parentsplacetheir
children in private school, they must
first give notice to the school that spe-
cial education is at issue. “This serves
the important purpose of giving the
school system an opportunity, before
the child is removed, to assemble a
team, evaluate the child, devise an
appropriate plan, and determine
whether a free appropriate public edu-
cation can be provided in the public
schools.” See also Schoenfeld v.
Parkway Sch. Dist., 138 F.3d 379, 382
(8th Cir. 1998) (parents’ failure to seek
anIEP before placing their child in pri-
vate school precludes reimbursement
under IDEA). �


