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Places of Public Accommodation Facing
Key Issues on ADA’s 25th Anniversary

By Joshua A. Stein

For places of public accom-
modation, governed by Title III
of the Americans with Disabilities
Act — including, among other
facilities, retail stores, restaurants/
bars, places of lodging, stadiums
and arenas, academic institutions,
and hospitals and other health care
facilities — the law’s 25th anni-
versary will likely be celebrated with significant devel-
opments impacting the scope of Title I1I’s coverage.

The U.S. Department of Justice, charged with regulat-
ing Title III, is expected to make some sort of “splash”
by advancing or finalizing regulations affecting a variety
of industries and/or announcing new important settle-
ment agreements. Additionally, it would be reasonable
to expect advocacy groups and plaintiffs — buoyed by
these looming developments and emboldened by the
25th anniversary — to continue the path followed during
the previous year, aggressively pursuing an expansive
interpretation of Title III in “cooperative” agreements
and litigation.

Contemplating what lies ahead is best done in tandem
with an eye towards the recent past. The year 2014 saw
a variety of developments under Title III, some of which
targeted specific industries (including retail, hospitality,
sports/entertainment and health care), while others had
potentially broader implications arguably impacting any
entity covered by Title III. This column will highlight
five recent developments and future trends under Title
III that places of public accommodation should keep
their eyes on going forward: website accessibility, acces-
sible point-of-sale devices and other touchscreen tech-

nology; movie theater captioning and audio (narrative)
description; the availability of sign language interpreters
at health care facilities; and “drive-by” design and con-
struction lawsuits.

At a quick glance, the majority of these developments
could seem somewhat distinct and unrelated. However,
a closer look suggests that they are governed by a unify-
ing concept. The majority of recent key developments
fall outside Title III’s more heavily regulated brick-
and-mortar, design/construction and “barrier removal,”
context. Instead, they are focused on the application of
Title III’s overarching civil rights provisions to areas
currently lacking specific regulations and/or requiring a
nuanced context-specific and individualized analysis in
their application.

Background

Title III guarantees individuals with disabilities the
“full and equal enjoyment of the goods, services, fa-
cilities, privileges, advantages, or accommodations of
any place of public accommodation ...” (42 U.S.C.
§12182(a)). Places of public accommodation are ex-
pressly comprised of a litany of places open to the
public, including, among others, retail stores, theaters,
stadiums and arenas, restaurants and bars, hotels and
other places of lodging, academic institutions, and health
care and social services facilities (“Places of Public
Accommodation”).

Under the general umbrella of requiring “full and
equal enjoyment,” Title III imposes a variety of more
specific obligations and prohibitions upon places of pub-
lic accommodation, including:
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* aprohibition on denying individuals with disabili-
ties participation or the opportunity to participate,
or providing separate or unequal benefits to indi-
viduals with disabilities;

» more specifically, a prohibition on the use of eligi-
bility criteria that screen out individuals with dis-
abilities (42 U.S.C. §12182(b)(2)(A)(i); 28 C.F.R.
§36.301);

* arequirement to modify policies, practices, and
procedures to accommodate individuals with dis-
abilities, unless doing so would constitute a fun-
damental alteration of the goods and services that
they provide (42 U.S.C. §12182(b)(2)(A)(ii);

28 C.F.R. §36.301); and

« an obligation to provide auxiliary aids and services
to the extent necessary to achieve “effective com-
munication,” unless doing so constitutes an undue
burden or results in a fundamental alteration of the
goods and services that they provide (42 U.S.C.
§12182(b)(2)(A)(iii); 28 C.F.R. §36.303).

In addition, places of public accommodation have
obligations relating to accessible design and construc-
tion. Specifically, they must engage in readily achievable
barrier removal in existing facilities, address accessibility
to the maximum extent feasible when making alterations,
and undertake accessible new construction, unless struc-
turally impracticable. (42 U.S.C. §§12182(b)(2)(iv) and
(v), 12183; 28 C.F.R. §35.151; 28 C.F.R. §§36.401-406.)

Website Accessibility

During the past decade, website accessibility has be-
come one, if not the most, prominent issue under Title 111,
as regulatory agencies and experienced advocacy groups
have challenged the inaccessibility of websites under
Title III and related state and local accessibility laws with
increasing frequency. The legal landscape regarding this
issue remains conflicted as courts have split over the issue
of whether the term “places of public accommodation” ap-
plies to websites and, if so, to what extent.

Generally, the division among courts has created three
lines of thought: (1) the ADA must be read broadly to
successfully achieve its purpose, allowing individuals
with disabilities to fully and equally participate in so-
ciety and, therefore, websites must be made accessible
under Title III; (2) the ADA must be read as it is writ-
ten and, because “places of public accommodation” are
plainly defined with an extensive list of solely physical
locations, the ADA must be amended, or new regulations
promulgated, before Title III can apply to websites; and
(3) Title III applies to websites of places of public ac-
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commodation to the extent there is a nexus between the
goods and services provided by the brick-and-mortar
location and the website.

Notwithstanding this tension among the courts, DOJ
and state regulators — relying upon Title III’s “full and
equal enjoyment” obligation (and equivalent state law pro-
visions) — have long taken a strident position that Title I1I
(and many state accessibility laws), as currently drafted,
unquestionably applies to the websites of places of pub-
lic accommodation. In addition, to further strengthen its
position and to remove ambiguity about what constitutes
an accessible website under Title III, since the summer of
2010, DOJ has been taking the steps necessary to promul-
gate regulations specifically addressing the requirements
for website accessibility for public accommodations. At the
time of this writing, the most recent estimates project that
— in a somewhat surprising move — DOJ will not take the
next step in this rulemaking prior to the 25th anniversary
and will instead delay its next steps until April 2016. Not-
withstanding this development, similar rules for state and
local governments currently remain expected imminently.

Separately, the U.S. Access Board continues to work
on promulgating a revised version of Section 508 of the
Rehabilitation Act of 1973, which addresses, among other
accessible information and technology, website accessibil-
ity for federal agencies and the contractors of federal agen-
cies in certain specific, limited, contexts. The board issued
proposed rules earlier this year and the comment period
closed May 28; it has not yet indicated when it plans to
issue final rules. Previously, in December 2013, the U.S.
Department of Transportation issued an amendment to the
Air Carrier Access Act of 1986, placing accessibility obli-
gations on public-facing websites of covered airlines and
airports. (49 U.S.C. §41705; 14 C.E.R. Part 382.)

Despite the fluid state of this issue on both the judi-
cial and regulatory front, during the past year, both DOJ
and advocacy groups such as the National Federation of
the Blind and the American Counsel for the Blind have
continued to press the issue, using the threat of litiga-
tion and/or investigation to prompt website accessibility
agreements with notable entities in a variety of indus-
tries. These agreements involved, among others, H&R
Block, Peapod, Safeway, eBay, the National Museum of
Crime and Punishment, multiple colleges and universities
(Florida State University, the University of Montana and
the University of Cincinnati, for example), edX, Inc., and
other facilities, including hospitals and fashion retailers.

Fortunately, for those looking for guidance on how to
make their websites accessible now or to take steps to pre-
pare for the eventual finalization of DOJ’s looming regu-
lations, there is a fairly clear path. Both the pending
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regulations and settlement agreements entered into by
DOJ and advocacy groups generally define the appropri-
ate level of website accessibility by referencing the Web
Content Accessibility Guidelines 2.0, Levels A and AA,
prepared by the Website Accessibility Initiative of the
World Wide Web Consortium. Places of public accommo-
dation that wish to assess the accessibility of their web-
sites and/or take steps to enhance their accessibility
should engage — preferably under the protection of privi-
lege — in a user-based and programming-based dual-
pronged audit of their websites against WCAG 2.0,
Levels A and AA.

Accessible Point-of-sale Devices and Other
Touchscreen Technology

Another “front burner” issue during the past year
involves a different type of accessible technology, spe-
cifically, the adoption of touchscreen devices, predomi-
nantly for use at the point of sale (POS). Similar to the
website accessibility context, specific federal regulations
governing the accessibility of such devices do not cur-
rently exist. DOJ began the process of implementing
such regulations several years ago, but significant devel-
opments are not expected any earlier than late this year.
(At least one state — California — has an explicit acces-
sible POS requirement. (Cal. Financial Code §13082.)
Additionally, the accessibility of touchscreen kiosks in
the airline industry is separately governed by the afore-
mentioned recent amendments to the ACAA.)

Notwithstanding the lack of specific regulations,
during the past 18 months, a handful of plaintiffs and
advocacy groups have repeatedly brought class action
lawsuits against a “who’s who” of retailers and big-
box stores in virtually all contexts (fashion, cosmetics,
home improvement, electronics, jewelry, office supplies
and toys, for example) alleging a violation of Title I11
for failing to provide POS devices that are accessible
to the blind. Specifically, these lawsuits allege that re-
tailers are denying patrons who are blind the “full and
equal enjoyment” of their shopping experience because,
by installing touchscreen devices that do not provide
a tactile keypad, patrons who are blind must disclose
their debit card PIN to another person (for example, the
sales person) to use their debit cards. This process not
only invades the privacy of patrons who are blind, but
also requires them to take a disadvantageous step that is
not required for patrons who are not blind. Some of the
lawsuits also allege that retailers are failing to meet their
obligation to provide auxiliary aids and services neces-
sary for patrons who are blind to effectively communi-
cate with store employees when shopping and making
purchases.
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Not surprisingly, DOJ has aligned itself with the
plaintiffs in these cases (even submitting statements of
interest — setting forth DOJ’s position on the matter for
the court — as necessary). DOJ firmly takes the position
that places of public accommodation are not relieved of
their obligation to provide accessible POS devices just
because patrons who are blind have other methods of
payment available for use. Several state regulators have
also taken this position in pursuing their own recent ac-
cessible technology initiatives.

Given the current landscape on this issue, places
of public accommodation — including those outside
California — that are considering the installation of
touchscreen devices (for retail POS, hotel check-in,
purchasing tickets at theaters or sporting venues and
DVD/video game rental kiosks, for example) would be
advised to consider traditional accessible design issues
(including reach range, accessible route and protruding
objects/detectable warnings) as well as the provision of
measures for individuals who are blind and deaf to make
full use of the devices (for example, tactile keypads and
audio output).

Movie Theater Captioning and Audio (Narrative)
Description

The next item of note also involves the juxtaposition
of accessibility and technology with respect to Title III’s
“full and equal enjoyment” and “effective communica-
tion” obligations. On Aug. 1, 2014, DOJ published a
Notice of Proposed Rulemaking addressing closed cap-
tioning and audio (narrative) description requirements for
movie theaters and seeking to create a consistent nation-
wide standard governing the exhibition of movies that are
available with closed captioning and audio description at
theaters. (Closed captioning conveys the written text of
a film’s dialogue and other sounds via a device at the pa-
tron’s seat that is only visible to the patron who requires
the captioning, as opposed to open captioning that would
be on the movie screen for all patrons to see. Audio de-
scription enables individuals who are blind or have low
vision to enjoy a spoken narrative of key visual elements
of a movie, such as settings, costumes, facial expressions,
actions and scene changes.)

The previously extended deadline for public com-
ments closed on Dec. 1, 2014, and the latest estimate for
the issuance of final rules is this December.

The scope of the proposed rules would cover “facili-
ties, other than drive-in theaters, used primarily for the
purpose of showing movies to the public for a fee.”
(This definition does not apply to facilities that screen
movies such as museums, hotels and resorts, or cruise
ships, even if they charge an additional fee, as long
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as the facility is not used primarily for the purpose of
showing movies for a fee.)

Covered theaters would: (1) have to obtain and install
equipment to transmit closed captions and audio descrip-
tion; (2) make available a specific number of individual
captioning devices that deliver captioning to patrons
at their seats (based on the size of the theater); and (3)
provide at least one individual audio-description listen-
ing device per screen (with each theater having no fewer
than two devices total). For now, the proposed rules
would only definitely apply to digital movie screens,
granting them six months to comply with the rules, once
effective. Analog movie screens remain an open issue —
with the NPRM seeking input on whether they should
even be covered at this time (and if so, suggesting sev-
eral years to come into compliance).

Nothing in the proposed rules would preclude a the-
ater from showing a movie that is not produced or dis-
tributed with closed captioning and/or audio description,
nor would it place any affirmative obligation on theaters
themselves to create such resources. If a movie is made
available with captioning and/or audio description, then
the theater would be required to obtain and screen those
versions. Additionally, the proposed rules would not re-
quire open captioning under any circumstances. Finally,
if necessary, movie theaters would still be able to avail
themselves of the undue burden affirmative defense.

The Availability of Sign Language Interpreters at
Health Care Facilities

The next issue pays further attention to the obligation
of places of public accommodation to provide visitors
with auxiliary aids and services to enable effective com-
munication, focusing on the provision of sign language
interpreting services in the health care context. (This
on the heels of DOJ’s January 2014 publication of an
updated technical assistance guidance elaborating upon
effective communication obligations, as set forth in the
revised regulations governing Titles II and III and the
2010 ADA Standards for Accessible Design.)

During the past 18 months, DOJ has (with the as-
sistance of U.S. Attorney Offices acting on its behalf)
actively pursued such matters at health care facilities of
sizes and scopes ranging all over the spectrum — from
small individual physician practices to major hospitals.
This endeavor has resulted in a significant number of
settlement agreements focusing almost exclusively on
the need for health care facilities to successfully de-
velop and implement policies, practices and procedures
for determining whether patients require interpreting
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services and, when they do, providing such services in
an appropriately prompt and effective manner.

The DOJ agreements, in the aggregate, provide very
useful guidance for health care facilities looking to evalu-
ate, augment, and/or develop policies, practices and proce-
dures governing the provision of sign language interpreter
services (both live and via video remote interpreting) as
auxiliary aids and services for patients and companions
who are deaf or hard of hearing. (With respect to the cir-
cumstances surrounding each settlement, in general, pa-
tients and/or their companions alleged that the health care
facility did not provide them with sign language interpret-
ers necessary to achieve effective communication.)

While understanding what is necessary and appropri-
ate will almost certainly differ depending upon a variety
of context-specific factors, such as the nature of the
health care facility and the scope of services provided
therein, some provisions for consideration include:

* adoption of general policies: (1) requiring the pro-
vision of appropriate auxiliary aids and services
(including, at times, qualified interpreters) for pa-
tients and companions with disabilities to enable
effective communication and the full and equal en-
joyment of the health care facility’s services, privi-
leges, facilities, advantages, and accommodations;
and (2) prohibiting discrimination, retaliation, and
coercion on the basis of disability, requests for
auxiliary aids and services or complaints about the
facility’s failure to do so;

* development of an auxiliary aid and services as-
sessment document to be used by staff to determine
— in consultation with the person with the disabil-
ity (as possible) — what auxiliary aids and services
are necessary or would be appropriate;

* inclusion of the results of the assessment on the
patient’s chart, so that the appropriate auxiliary aid
or service will be provided going forward,

» acknowledgement that under certain situations —
depending upon the complexity and nature of the
communication — a qualified sign language and/or
oral interpreter (either on site or via VRI) may be
necessary to ensure effective communication for
patients and companions;

examples of circumstances that may be sufficiently
lengthy and/or complex to require an interpreter
can include, among others: (1) discussing a pa-
tient’s symptoms and medical condition, medica-
tions and medical history; (2) explaining medical
conditions, treatment options, tests, medications,
surgery and other procedures; (3) providing a di-
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agnosis and recommendation for treatment; (4)
communicating with a patient during non-routine
treatment and testing procedures; (5) obtaining
informed consent for treatment; (6) providing
instructions for medications, post-treatment and
follow-up procedures; and (7) discussing powers
of attorney, living wills and/or complex billing/
insurance matters;

 establishment of a relationship with one or more
qualified interpreter services to promptly provide
on-site and VRI services when needed;

 assurance that VRI services, to the extent they are
provided, are supplied in a manner that actually
provides effective communication (for example,
sufficient high-speed, wide-bandwidth network
connection for clear, non-lagging, real-time images;
clear images; a large enough screen to see the inter-
preter; and staff training on how to set up VRI);

 use of alternative means of communication with
patients or companions who are deaf or hard-of-
hearing prior to the provision of an interpreter (for
example, pen/pad, electronic devices and sign lan-
guage pictograms);

» provision of updates to the patient or compan-
ion as the facility works to obtain the interpreter
services;

* adoption of a policy that the facility will not rely
upon an adult friend or family member of the
patient or companion to interpret, except: (1) in
an emergency involving an imminent threat to
the safety of an individual or the public where no
interpreter is available, or (2) where the patient
or companion specifically requests that the adult
friend or family member interpret, the accompa-
nying adult agrees to provide such assistance and
reliance on that adult for such assistance is appro-
priate under the circumstances (for example, there
is no risk that the interpreter will not accurately
convey and transmit information);

 adoption of a policy that the facility will not rely
on a minor child or patient to interpret, except
in the event of the emergency circumstances de-
scribed above;

» appointment of an ADA coordinator (or co-
coordinators) to answer questions and provide
assistance regarding immediate access to, and the
proper use of, appropriate auxiliary aids and ser-
vices, including qualified interpreters;
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* documentation of both requests for, and efforts
to provide, auxiliary aids and services (including
qualified interpreters on site or through VRI);

« use of an existing grievance resolution mechanism
for the investigation of disputes regarding effective
communication with patients and companions who
are deaf or hard of hearing;

 training of appropriate staff and management;
and

* notice and dissemination of these policies, prac-
tices and procedures to patients.

‘Drive-by’ Design and Construction Lawsuits
While novel issues involving the application of
Title III to technology and nuanced ones regarding the

appropriate provision of auxiliary aids and services
may have dominated recent development discussions,
that should not be interpreted as a statement that more
traditional issues regarding the accessible design and
construction of brick-and-mortar places of public ac-
commodation are no longer of serious concern.

To the contrary, in large part due to a very active
plaintiffs’ bar (particularly in California, Florida and
New York) partnering with very persistent individual
plaintiffs or ambitious advocacy groups, Title III law-
suits alleging a failure to comply with either the 1991
ADA Accessibility Guidelines or the 2010 ADA Stan-
dards for Accessible Design, as appropriate, are as com-
monplace as ever before.

Perhaps emboldened by recent decisions in the U.S.
Courts of Appeals for the 10th and 11th Circuits con-
firming standing for plaintiffs who were admittedly
merely “testers” — people who visit places of public
accommodation for the sole purpose of determining
whether or not there are violations to sue over — enti-
ties in all industries and of all sizes continue to fall prey
to what are often referred to as “drive-by” lawsuits.
Drive-by lawsuits ordinarily involve serial plaintiffs
who partner with a plaintiff’s counsel to continuously
file actions in federal court alleging violations of Title
IIT and state or local accessibility laws (thus enabling
claims for individual damages). These tandems often file
multiple lawsuits a week, if not each day, often targeting
a specific geographic region, industry or company (with
multiple locations). At their worst, drive-by lawsuits
feature complaints containing allegations that have been
blatantly “cut and pasted” from a prior action. While
resolving these matters does require a place of public ac-
commodation to make some accessibility enhancements
to its property, the true focus of the majority of these
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actions is to extract damages for the plaintiff and fees for
the plaintiff’s counsel.

Drive-by lawsuits thrive on volume and achieving
a quick resolution with minimal litigation. Therefore,
would-be plaintiffs are less apt to target places of public
accommodation that — at first glance — do not appear to
have obvious accessibility issues. While, of course, the
best defense against such suits is to fully comply with the
requirements of Title I1I, at a minimum, places of public
accommodation would be advised to eliminate any “low
hanging fruit” to encourage the “drive-by” plaintiff to
bypass its location for an alternative. For example, places
of public accommodation should provide:

* an appropriate number of accessible parking loca-
tions, properly located and signed;

* an accessible entrance (and, if the main entrance
does not appear accessible, provide clear signage
that explains where and how to enter the location);

 accessible routes to and around all key public ele-
ments in the location;

e accessible service and sales counters;

* to the extent one is open to the public, an accessi-
ble restroom (one containing sufficient clear floor/
turning/transfer space, grab bars and lavatory, for
example); and

» permanent room and space and way-finding signage.

Looking Ahead

While there have been many recent significant de-
velopments for Title III, the ADA’s 25th anniversary
may potentially mark even greater change for, and ide-
ally bring greater clarity to, the obligations placed upon
places of public accommodation. While some might be
tempted to await the final publication of impending regu-
lations before taking any action to rectify areas totally
lacking, or deficient, in accessibility, doing so creates
ongoing vulnerability to both DOJ enforcement and
plaintiff/advocacy group activity that rely upon Title III’s
overarching civil rights obligations to fill regulatory gaps
and cover newly utilized technology.

Places of public accommodation are better served by
getting ahead of the curve and creating legitimate de-
monstrable evidence that they are aware of, understand
and are taking steps to address relevant accessibility.
The consideration of accessibility issues should be in-
corporated into the ordinary course of day-to-day plan-
ning and management. Accessibility policies, practices
and procedures should be developed to create an infra-
structure to handle accessibility issues as they arise, and
then appropriate management and employees should
be trained on how to properly apply them. In areas that
are novel or present less certainty regarding how to best
achieve compliance, places of public accommodation
should consider implementing pilot programs to al-
low them to assess the viability and effectiveness of a
preferred option. And, throughout, places of public ac-
commodation should document their efforts to address
accessibility.

While it is true that, in unregulated areas, there are
rarely definitive actions that entities can take to wholly
safeguard themselves against Title III claims, demon-
strating an understanding and acceptance of overarching
accessibility obligations and taking some documented,
good-faith actions to address them will leave these fa-
cilities better positioned in the event that a plaintiff, ad-
vocacy group or regulator raises a concern. Even if there
is ultimately a disagreement about how a place of public
accommodation has chosen to address a certain issue,
the fact that it is already doing something to address it
will generally better position the entity for a quicker and
more amicable resolution.
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including the ADA Amendments Act of 2008, the 2010
ADA Standards for Accessible Design and Sections 504
and 508 of the Rehabilitation Act of 1973, as well as the
Family Medical Leave Act. He represents clients from
numerous industries, including sports and entertainment,
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