Happy April Fools’ Day, NYC Employers! The City’s Sexual Harassment
Training Mandates Are Now in Effect

If employers have not already begun preparing for the annual training requirements, now
is the time.
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Beginning April 1, 2019, employers with 15 or more employees in New York City must provide
annual, interactive sexual harassment prevention training to their employees. This training
requirement, one of a slew of mandates contained in the City’s Stop Sexual Harassment Act,
is in addition to the anti-sexual harassment training required by New York State, which became
effective Oct. 9, 2018. However, one annual training session can satisfy both requirements.

Here’s what employers need to know about the City’s mandated training, how it compares with
the State’s requirements, and how employers can most effectively and efficiently meet their
compliance obligations under both laws:

NYC’s Sexual Harassment Training Mandates: Five Steps to Compliance

#1: Determine if you are a “covered” employer. As noted, the City’s training requirement
applies only to employers with 15 or more employees, but for employers with a workforce near
that number, determining if the 15-employee threshold is met may be a little tricky. Guidance
provided by the New York City Commission on Human Rights (“Commission”) (in the form

of FAQs) instructs employers to answer the employee threshold question by determining the
number of employees they employed “at any given point within the prior calendar year.” In
making this assessment, employers must not only include all full-time and part-time workers and
interns, but must also count independent contractors as “employees,” regardless of how many
hours or days they worked in the prior year.

NYC-based employers that do not meet this threshold can stop right here, keeping in mind,
however, that they still must comply with the State’s training obligation, as that mandate applies
to all private employers in New York State.

#2: Identify which workers must be trained. City employers must provide training to all
employees employed within the City, including supervisory and managerial employees and
interns, as well as independent contractors, who (1) work more than 80 hours in a calendar

year and (i1) work for at least 90 days, either on a full-time or part-time basis. Those who do not
meet the 90 days/80 hours threshold do not need to be trained.

If an employee or an independent contractor has received training elsewhere during the calendar
year, they do not need to be retrained. However, it is the employer’s responsibility to maintain
records to demonstrate that each worker has been trained.
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Further, the City’s FAQs state that if New York City-based employers have employees who
work outside of the City, but either (a) work a portion of their time in the City, or (b) interact
with employees in New York City, they also must be trained.

In contrast, New York State’s training mandate: (i) contains no specific thresholds (rather, the
State’s FAQs vaguely advises that employees who work a “portion of their time” in New York
must be trained); (ii) does not include independent contractors; and (iii) does not provide for a
waiting period for new hires. The State further explicitly requires training for minors.

#3: Determine when employees must be trained. The City’s Guidance directs that covered
workers be trained “as soon as possible,” unless the employee or independent contractor has
received the mandated training at another employer within the required training cycle.
Employees who have received the mandated training at any point in 2019 need not be trained
again until the next annual training cycle. This means that employees who

received compliant training in 2019 but prior to the City’s April 1st effective date, need not be
trained again until 2020.

New York State concurs on the “as soon as possible” standard for training, and requires that all
employees complete the State’s model training or a comparable, compliant training program by
Oct. 9, 2019. The State Guidance warns that if employees have already received training this
year, but that training did not meet all of the State’s mandates, employers must provide
supplemental training to ensure that all requirements are met. While the City’s Guidance is silent
on this point, logically, the same rule should apply.

Both the City and the State require annual training, and allow employers to decide whether, in
subsequent years, the date of the training is based on the calendar year, the anniversary of each
employee’s start date, or any other date the employer chooses.

The bottom line on timing is thus: For 2019, the State training must be completed by October 9,
2019, and the City training by the end of the year. Starting in 2020, employers can determine the
timing of their training, as long as every employee receives training on an annual basis.

#4: Choose or create a compliant training program that meets business and employee

needs. The City’s training program is available on its website. This training program, lasting
approximately 45 minutes, is an online platform, which may be used on a computer or mobile
device; however, the City online training program will not save progress if paused. The City
training is accessible for users with disabilities and will be available in multiple languages
(Spanish, French, Chinese, Korean, Haitian Creole, Bengali, Russian, Polish, Urdu, Arabic). The
State has also created an online training program, which is available on its website, and is
currently is available in Spanish, Bengali, Chinese, Korean, Russian, Italian, Polish and Haitian-
Creole.

Guidance from both the City and State asserts that the relevant agencies of each jurisdiction are
partnering with one another so that City-based employers can ensure compliance with the
training mandates of both jurisdictions by using the City’s training program. However,
employers would be well advised to: (i) verify this assertion; and (ii) view the City’s training
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program prior to adopting it. Assess both its content and form to determine its suitability and
efficacy for the organization and its employees.

Alternatively, employers may develop or purchase a sexual harassment prevention training
program that satisfies both City and State law, and is more customized to and appropriate for the
needs of their business and employees. Such a program will likely be more effective, and, thus,
perhaps more cost-efficient in the long run.

General Requirements

e Both the City and State mandate that the annual sexual harassment prevention training be
interactive. This means that whether the training is conducted online or in-person, it must
require some participation from the employee being trained, such as identifying
appropriate responses to hypothetical situations or answering questions on various
aspects of the law. Neither the City nor the State certifies trainers, nor does either have
any certification requirements for trainers.

e Neither the City nor the State requires a specific number of training hours per year;
rather, the training just has to meet or exceed the minimum content standards and be
interactive.

o Both the City and State FAQs instruct that employers should provide training in the
language spoken by their employees, or in a language that is accessible to them. The City
and State training programs are available in a variety of languages.

o Employers must pay employees for the time spent in training, including new hires who
have not yet officially assumed their positions.

Content Requirements

The City and State training requirements are similar in most respects:

o Define sex harassment and provide specific examples

o Explain federal & State harassment laws, e.g., Title VII of the Civil Rights Act of 1964
and NYSHRL (for NYC, add NYCHRL), and explain that sexual harassment is a form of
unlawful discrimination

e Describe internal and external remedies & rights of redress available to employees,
including the employer’s complaint process

o Explain venues for adjudicating complaints, i.e., EEOC & NYSDHR (for NYC, add
NYCCHR complaint process) and applicable contact information

e Educate on bystander intervention (recommended, but not required, by NYS)

o Explain responsibilities of supervisors and managers with respect to preventing/stopping
harassment, handling complaints and avoiding retaliation

e Define retaliation and provide examples

#5: Establish a recordkeeping system. City law and Guidance require employers to maintain a
record of all trainings, including a signed employee acknowledgement, for three years. These
records may be kept electronically. State law does not mandate such recordkeeping, but the
State’s Guidance recommends that employers obtain employee acknowledgements and maintain
training records.
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One more point: for multi-state employers. The City law provides that an employer that is
subject to training requirements in multiple jurisdictions, and therefore already has a training
program, may use that program for its City employees, if it can “provide proof” that the training
program is compliant with the City’s requirements. At a minimum, however, such an employer
would have to create or purchase a supplement for that program that, among other things,
explained New York State and City law and described local venues for filing and adjudicating
claims.

While only five states and one city now have anti-sexual harassment training requirements for
private employers, more states and cities are likely to join them in the coming years. Indeed, a
number of state legislatures are currently considering such measures. Accordingly, multi-state
employers that wish to pursue this alternative, may want to create or purchase a generic training
program designed to be supplemented by state-specific addenda.

Conclusion

If employers have not already begun preparing for the annual training requirements, now is the
time. Employers should review the five steps for compliance to establish a training program that
is effective for their workforce.

Susan Gross Sholinsky is a member and Nancy Gunzenhauser Popper is an associate in
Epstein Becker Green’s employment, labor and workforce management practice.
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