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Home health companies should be aware that, on March 3, 2015, the New Jersey State
Board of Nursing (“Board”) issued a comprehensive set of proposed amendments,
repeals, and new rules relating to the delegation of nursing tasks and the certification
and practice of homemaker-home health aides. The changes aim to broaden the power
of registered professional nurses (“RNs”) to delegate tasks to licensed practical nurses
(“LPNs”), certified home health aides (“CHHAs”), and other assistive persons. As part of
this initiative, the Board has also proposed stricter training and certification
requirements for CHHAs and has specified supervision requirements and protocols that
RNs must follow when delegating tasks. Comments to the proposed changes are
due to the Board by April 3, 2015.

Delegation

Under the current regulations, the Board has sole authority for determining what tasks
an RN may delegate to LPNs, CHHAs, and assistive persons.1 The Board proposes to
remove itself from that decision-making process and, instead, empower an RN to
determine what tasks are appropriately delegated. The Board’s proposal establishes
protocols that an RN must follow before delegation, specifically:

• completing a patient needs assessment,

• determining whether the task can be safely delegated, and

• evaluating whether the delegate has the ability to perform the task.

1
N.J.A.C. 13:37-6.1 et seq.
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After the RN determines that delegation is appropriate, she or he must:

• communicate to the delegate how the task “relates to the patient’s needs, the
plan of care, and directions for the task”;

• ensure that the delegate fully understands the communication; and

• if necessary, meet with the delegate face to face to ensure that the delegate
understands and is capable of performing the task.

Where administration of medication has been delegated, the RN must also instruct the
delegate that:

• each medication administration must be documented in the patient’s record, and

• all medication errors, adverse events, or failures in administration must be
reported.

Once a task has been delegated, the RN must identify proper supervision for the
delegate. All delegations effectuated by an RN must be documented in full and include
the identity of the delegate and the steps taken, as required by the Board’s proposal.

Notably, the proposal prohibits RNs from delegating physical, psychological, and social
assessments of a patient, because these tasks require professional nursing judgment
and the formation of a plan of nursing care. Moreover, if the RN determines that a task
is not appropriate for delegation, she or he is prohibited from delegating it.

In conjunction with these changes, the Board has proposed amending N.J.A.C. 13:37-
14.3, which currently lists the duties of a CHHA, to instead limit the tasks that a CHHA
can perform to only those that have been properly delegated by an RN.

CHHA Training and Certification

The Board’s proposal addresses CHHA training and certification requirements in
N.J.A.C. 13:37-14 et seq. This includes proposed changes regarding the agencies
and institutions approved to provide training. Under the proposal, agencies and
institutions must apply to the Board annually and satisfy minimum criteria to secure
training program approval. No list of “approved” training institutions will be included any
longer, and language regarding national accrediting bodies is slated for deletion,
because accreditation is not a criterion for training qualification.

N.J.A.C. 13:37:14.8 will provide program instructor requirements and will give the Board
the right to conduct on-site visits of training programs and to deny or revoke program
approval if standards are not being met. All programs will be required to inform students
that a criminal background check is a prerequisite to certification, to administer
competency evaluation examinations, and to provide instruction in the Board’s statutes
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and rules. Additionally, there are proposed changes regarding program coordinators
and instructors:

• Program Coordinators:

o Program sponsors will no longer be required, and the previous
requirements of a program sponsor will be combined with that of a
program coordinator.

o All program coordinators will be required to have four years of part-time
work, two of which must be in community health nursing or home care.

o The opportunity for those with a bachelor’s or master’s degree in a non-
nursing field to apply for an exception will no longer be available (codifying
the Board’s belief that only those with a degree in nursing are appropriate
for this educational training position).

• Instructors:

o Instructors will be RNs who have worked either two years full time, with
one year in community health or home care, or four years part time, with
two years in community health or home care, all within the preceding five
years.

o Nursing assistants may provide instruction in certain areas of a training
program, as long as her or his experience includes one year of full-time or
two years of part-time experience in the subject being taught.

Additionally, the Board proposes amendments to the requirements for applications for
certification:

• Applicants would be required to provide evidence of:

o a criminal background check,

o a successfully completed competency evaluation examination, and

o proof of promised employment by a home care services agency.

• Application requirements for renewal of a certification or reactivation of an
inactive certification would be modified to include guidance for effectuation of the
standards contained in N.J.A.C. 13:37-14. For example:

o activation of a previously inactive certification would require an application,
a renewal fee, and proof of promise of employment by a home care
services agency; and
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o reinstatement of a suspended certification would require submission of an
application, certification of employment during suspension period, a
renewal fee for the current and prior biennial renewal periods, a
reinstatement fee, and proof of promise of employment.

If there are any deficiencies in the renewal or reactivation process, education and/or
monitoring may be required by the Board as a condition of reinstatement.

The Board’s proposals, in their entirety, and a summary prepared by the Board are
available at http://www.njconsumeraffairs.gov/proposal/nur_proposal_02022015.htm.

What Should You Do?

To the extent that any of the foregoing proposals pose a significant concern to your
organization, operationally or financially, then your organization should consider
submitting comments. The Board is accepting comments until April 3, 2015.

* * *

This Client Alert was authored by Mollie K. O’Brien. For additional information about
the issues discussed in this Client Alert, please contact the author or the Epstein Becker
Green attorney who regularly handles your legal matters.

About Epstein Becker Green
Epstein Becker & Green, P.C., is a national law firm with a primary focus on health care and life sciences;
employment, labor, and workforce management; and litigation and business disputes. Founded in 1973
as an industry-focused firm, Epstein Becker Green has decades of experience serving clients in health
care, financial services, retail, hospitality, and technology, among other industries, representing entities
from startups to Fortune 100 companies. Operating in offices throughout the U.S. and supporting clients
in the U.S. and abroad, the firm’s attorneys are committed to uncompromising client service and legal
excellence. For more information, visit www.ebglaw.com.

IRS Circular 230 Disclosure

To ensure compliance with requirements imposed by the IRS, we inform you that any tax advice
contained in this communication (including any attachments) is not intended or written to be used, and
cannot be used, for the purpose of: (i) avoiding any tax penalty, or (ii) promoting, marketing or
recommending to another party any transaction or matter addressed herein.

If you would like to be added to our mailing list or need to update your contact information,
please contact Lisa C. Blackburn at lblackburn@ebglaw.com or 202-861-1887.

http://www.njconsumeraffairs.gov/proposal/nur_proposal_02022015.htm
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This document has been provided for informational purposes only and is not intended and should not be construed to constitute
legal advice. Please consult your attorneys in connection with any fact-specific situation under federal law and the applicable
state or local laws that may impose additional obligations on you and your company.
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