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Background

On September 5, 2014, the Federation of State Medical Boards (“FSMB”), a nonprofit
organization representing the 70 state medical and osteopathic boards nationwide,
announced the completion of its drafting process for its Interstate Medical Licensure
Compact (“Compact”). Finalizing the Compact is a critical step toward removing one of
the major barriers preventing a greater proliferation of telehealth technologies and
services. Under the Compact, a physician who is licensed in his or her principal state
and who meets certain educational, certification, and disciplinary criteria would be
eligible to apply for an expedited medical license in another state that has adopted the
Compact. Adoption of the Compact by states not only will increase license portability for
physicians by alleviating the traditional rigid state licensure requirements that impede
the practice of telehealth, but also will help improve access to health care for patients
across the nation who will benefit from greater adoption of telehealth.

Participation in the Compact would be voluntary for states as well as physicians.
However, states choosing to adopt the Compact will likely see the best of both worlds.
On one hand, the Compact takes an important step toward streamlining traditionally
rigid and state-specific licensure requirements that impede the practice of medicine
across state lines. On the other hand, the Compact allows states to maintain sovereign
regulatory powers over physicians and the state-specific licenses that they hold. These
dual goals are possible because adoption of the Compact by states will still require
states to have in place a full medical licensure process and will also require physicians
to maintain a separate license in each state where the physician practices. The
Compact, consistent with current law, affirms that a physician be licensed in the state
where the medical treatment of the patient occurs. Significantly, adoption of the
Compact by states will not alter any existing exceptions to physician licensure, such as
consultation, whereby states permit out-of-state physicians who are merely consulting
with in-state licensed physicians to practice without obtaining an in-state license.
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The final draft Compact incorporates only minor changes as compared to previous
drafts released by the FSMB.1 For example, state medical boards voiced concerns in
response to previous drafts about physicians with criminal histories (e.g., DUIs) who
would be able to obtain interstate licenses without being required to report such
incidents. In response to these concerns, the final draft Compact includes a requirement
that applicants must submit to fingerprinting and background checks.2 Other minor
revisions include the addition of language that states that a physician may qualify for an
expedited license if that physician is board-certified or holds a time-unlimited specialty
certificate, and the elimination of the requirement that a physician be in practice for at
least three years in order to even qualify for an expedited license under the Compact.

Who’s on Board?

A first important statement of support for the final draft Compact came in late
September, shortly after the FSMB’s announcement, from the American Medical
Association (“AMA”). The AMA is supporting not only the final draft Compact, but also,
more generally, the FSMB’s efforts to increase physician licensure portability on a
national scale.3 The AMA, like the FSMB, has publicly supported the principle that a
physician must be licensed in the same state(s) as the patient(s) he or she cares for,
while other telehealth advocacy groups (including the American Telemedicine
Association) have stated that every state should honor medical licenses granted in
every other state. In his statement voicing support for the Compact, AMA President
Robert Wah, MD, said, “State-based licensure is an important tenet of accountability,
ensuring that physicians are qualified through the review of their education, training,
character, and professional and disciplinary histories. . . . The interstate compact . . .
aligns with our efforts to modernize state medical licensure, allowing for an expedited
licensing pathway in participating states.”4

Some state medical boards also have quickly shown support for the Compact. Notably,
10 state medical boards, including those in Oklahoma and Texas, as well as the
Washington State osteopathic medical board, already have endorsed the concept of the
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Compact in principle.5 Moreover, approximately 15 state medical boards have
confirmed that they are actively considering endorsement of the Compact in its final
form.6

The Compact has also seen support from Congress in the form of a January 2014 letter
from a bipartisan group of 16 U.S. Senators. In the letter, the Senators applaud the
progress being made by the FSMB and state medical boards through their efforts to
“advance[] solutions toward multistate practice through more efficient sharing of medical
licensure information” by developing and supporting the Compact.7

Nevertheless, some critics remain skeptical and believe that adoption of the Compact
by states will actually make the physician licensure process more complicated by
adding additional layers of regulation, coordination (between states), and oversight to
an already cumbersome process for both states and individual physicians seeking
licensure.8 Others question the fundamental prospect of other state boards licensing
physicians who practice in their states and the practical challenge of obtaining
necessary funds to finance this new endeavor.9

Looking Ahead

With the drafting process complete and consideration by states under way, the medical
regulatory community awaits legislative approval of the Compact in order to begin to
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(D-SD), Amy Klobuchar (D-MN), John D. Rockefeller IV (D-WV), and Mark Warner (D-VA).
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management efforts with the public and our licensees, partners, and stakeholders; and the
passage of new laws in Legislatures across the country.
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operationalize the Compact. The legislative approval process requires enactment in at
least seven states before an interstate governing commission can be formed. This
interstate commission would not have actual licensing authority in any of the states that
adopt the Compact; rather, the commission would serve as a “hub” for collecting
physician information common to all states as part of their licensure processes, such as
credentialing and disciplinary histories. All information collected by the interstate
commission to be shared between Compact states would be considered confidential.
Once collected, this information would allow the interstate commission to begin
accepting physician applications for expedited licensure in Compact states.

It is important to recognize that adoption of the Compact is not the final solution to the
challenge of license portability, but rather a first and critical step. The Compact does not
completely eliminate all challenges associated with multistate physician licensure. For
example, a major barrier related to multistate licensure is the varied timetables that
states have for issuing licenses to physicians in states other than their home states.
While states that adopt the Compact would implement an expedited process by
exempting certain information from primary-source verification requirements (if such
information already has been primary-source verified by the principal state of licensure),
the Compact still relies on individual states to issue licenses, which certainly will add
time to the overall efforts by physicians to obtain multistate licensure, even in Compact
states. The interstate commission overseeing the Compact will need to monitor the
process that the Compact envisions, in case as-yet-unrecognized efficiencies can be
gained. Compact member states, in turn, will need to be flexible about adopting
additional procedural modifications once the process is in motion.

Proponents of telehealth eagerly await the fate of the Compact in the states. Providers
interested in the advancement of telehealth and the interstate practice of medicine
should closely monitor the activities of any states that are considering becoming early
adopters.

* * *

This Client Alert was authored by René Y. Quashie and Amy F. Lerman. Wandaly E.
Fernández, a Law Clerk – Admission Pending (not admitted to the practice of law) in
the Health Care and Life Sciences practice, in the firm's Washington, DC, office,
contributed significantly to the preparation of this Client Alert. For additional information
about the issues discussed in this Client Alert, please contact one of the authors or the
Epstein Becker Green attorney who regularly handles your legal matters.

About Epstein Becker Green
Epstein Becker & Green, P.C., established in 1973, is a national law firm with approximately 250 lawyers
practicing in 10 offices, in Baltimore, Boston, Chicago, Houston, Los Angeles, New York, Newark, San
Francisco, Stamford, and Washington, D.C. The firm’s areas of practice include health care and life
sciences; employment, labor, and workforce management; and litigation and business disputes. Founded
as an industry-focused firm, Epstein Becker Green has decades of experience serving clients in health
care, financial services, retail, hospitality, and technology, among other industries, representing entities
from startups to Fortune 100 companies. For more information, visit www.ebglaw.com.
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IRS Circular 230 Disclosure

To ensure compliance with requirements imposed by the IRS, we inform you that any tax advice
contained in this communication (including any attachments) is not intended or written to be used, and
cannot be used, for the purpose of: (i) avoiding any tax penalty, or (ii) promoting, marketing or
recommending to another party any transaction or matter addressed herein.

If you would like to be added to our mailing list or need to update your contact information,
please contact Lisa C. Blackburn at lblackburn@ebglaw.com or 202-861-1887.

This document has been provided for informational purposes only and is not intended and should not be construed to constitute
legal advice. Please consult your attorneys in connection with any fact-specific situation under federal law and the applicable
state or local laws that may impose additional obligations on you and your company.
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