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In recent years, we have seen an acceleration in the rate at which health care entities
are consolidating and restructuring their organizations in response to the changing
regulatory environment. Recent legislation passed in Connecticut represents another
example of states’ continuing efforts to monitor and regulate competition with respect to
health care services provided within their own borders. Connecticut Public Act Number
14-168, entitled “An Act Concerning Notice of Acquisition, Joint Ventures, Affiliations of
Group Medical Practices and Hospital Admissions, Medical Foundations and
Certificates of Need,” which went into effect late last year, establishes new reporting
requirements for health care entities such as hospitals, physician groups, and medical
foundations. In Part 1 of this Client Alert,' we discussed the new notification
requirements applicable to physician groups in Connecticut. In this part, we discuss the
new requirements applicable to hospitals, hospital systems, and medical foundations.

Under the new law, a hospital, hospital system, or medical foundation that merges,
affiliates, or consolidates with a physician group practice, or purchases a membership
interest in a physician group practice, makes a “material change” requiring the parties to
the transaction to notify the Connecticut Attorney General.?

The Connecticut Attorney General’'s Office requires that notice be submitted 30 days
prior to the effective date of the proposed transaction. The notice is to include

! The full text of Part 1 of the Client Alert, which discussed how the law impacts physician groups, is
available at http://www.ebglaw.com/publications/connecticut-law-establishes-new-reporting-and-
governance-requirements-for-health-care-entities-part-1-requirements-applicable-to-physician-groups-
with-connecticut-locations/.

PA. 14-168(c)(1)(B), and P.A. 14-168(c)(2)(B)(ii). Additionally, a transfer of ownership from a physician
group practice to a hospital would require a certificate of need application. P.A. 14-168(a)(14). The
requirements for a certificate of need are outside the scope of this Client Alert.
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information about the nature of the transaction and the entities and physicians who will
be parties to the transaction.’

Additionally, a hospital is required to submit annual reports detailing the activities of the
hospital’s physician group practices® to the Connecticut Attorney General and the
Connecticut Department of Public Health, on or prior to December 31 of each year. The
report must include several categories of information, such as a description of the
relationship between the hospital and each group practice, the names and specialties of
each physician practicing medicine with the group practice, addresses of service
locations of the group practice and a description of the services provided at each
location, and the primary area served by each location.®

The hospital or health system’s annual reporting requirements are triggered only with
respect to any entities that qualify as a “group practice,” which is defined, broadly
speaking, as two or more full-time equivalent physicians, legally organized in a
partnership, limited liability company[,] medical foundation, “not-for-profit corporation,
faculty practice plan or other similar entity,” in which the physicians provide
“substantially the full range of [routine] services ... through the joint use of shared office
space, facilities, equipment or personnel,” and the physicians’ services are billed
through the group, or the income from the group is “distributed in accordance with
methods previously determined by members of the group.” Thus, assets that the
hospital purchases directly, or physicians who are directly employed by the hospital,
which are not considered “material changes,” do not need to be included in the annual
report.

The new law also amends the governance requirements for medical foundations.®
Under the new law, any person or entity that is not a member of the medical foundation
will not be able to appoint or elect foundation board members.” Furthermore, the law
prohibits an employee of a for-profit hospital, health system, or medical school from
sitting on the board of directors of a medical foundation organized by a nonprofit
hospital or health system.® Similarly, the law prohibits employees of a nonprofit hospital
or health system from sitting on the board of a medical foundation organized by a for-

® See Office of the Connecticut Attorney General, “Notice of Material Change Form,” available at:
http://www.ct.gov/ag/cwp/view.asp?a=2105&0=553102 (last visited Apr. 8, 2015).

*PA. 14-168(1)(a)(10); see also Office of the Connecticut Attorney General, “Notice of Material Change
Form,” available at: http://www.ct.gov/ag/cwp/view.asp?a=2105&0=553102 (last visited Apr. 8, 2015).

® P.A. 14-168(f); Office of the Connecticut Attorney General and Office of Health Care Access of the
Connecticut Department of Public Health, “Filing Instructions,” page 2, available at:
http://www.ct.gov/dph/cwp/view.asp?a=3902&q=556534&dphNav=%7C56589%7C (last visited Apr. 8,
2015).

® In its definition of “medical foundation,” the law refers to the definition of “medical foundation” in chapter
594b of the general statutes. P.A. 14-168(6). Chapter 594b of the general statutes then continues, in
Article 33, to explain that “any hospital or health system may organize and become a member of a
medical foundation ... for the purpose of practicing medicine and providing health care services as a
medical foundation through employees or agents of such medical foundation.” CT Gen. Stat. § 33-
182bb(a).

"P.A. 14-168 amending CT Gen. Stat. § 33-182bb(a)(1).

® P.A. 14-168 amending CT Gen. Stat. § 33-182bb(a)(2)(A).
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profit entity.’ Finally, no person is allowed to simultaneously sit on the board of a
medical foundation organized by a for-profit entity and the board of a medical foundation
organized by a nonprofit entity.’® Commentators have suggested that this distinction is
based on Connecticut’'s desire to limit the influence of outside for-profit entities on
nonprofit health care entities.™*

The law places additional restrictions on the ability of entities to be members of medical
foundations. One of the changes is that a “hospital, health system or medical school
may organize and be a member of no more than one medical foundation.”? As a
practical matter, the new membership limitations will prevent hospitals, health systems,
and medical schools from participating in multiple medical foundations to gain undue
influence throughout Connecticut. Furthermore, since hospitals may only be a member
of one medical foundation, and only members may appoint or elect the board of
directors of the medical foundation, the ability of hospitals to influence other medical
foundations will also be curtailed. Prohibiting for-profit hospitals, health systems, and
medical schools, together with their employees, from being on the board of directors of
a nonprofit medical foundation further suggests that Connecticut wants to control how
active for-profit entities are in the nonprofit health care market.®* Other commentators
have suggested that the law is meant to limit the market share of for-profit entities in
Connecticut.™

In addition to the governance changes, medical foundations have new reporting
requirements. Medical foundations must annually file their mission statement and a
description of their services with the Office of Health Care Access division of the
Connecticut Department of Public Health. The filing must include any significant
changes made to a medical foundation during the year and relevant financial
information.® The information collected will be displayed on the Office of Health Care
Access’s website for the public to view.*

'pP.A. 14-168 amending CT Gen. Stat. § 33-182bb(a)(2)(B).

19p A. 14-168 amending CT Gen. Stat. § 33-182bb(a)(2)(C).

1 “Connecticut Health Law 2014 Legislative Update” (July 2014) (hereinafter “Legislative Update”),
available at: http://www.shipmangoodwin.com/connecticut-health-law-2014-legislative-update (last visited
Apr. 8, 2015).

2P A. 14-168 amends CT Gen. Stat. § 33-182bb(f) to include the quoted text, emphasis added.

3 «“Governor Malloy signs bill making significant health law changes” (June 4, 2014), available at:
http://www.lexology.com/library/detail.aspx?g=5ab73c30-4036-4762-a60e-d414e3f09143 (last visited Apr.
8, 2015).

1 “This legislative change is clearly intended to control the entry of for-profit hospital and hospital systems
into the Connecticut market by virtue of the establishment or ownership of medical foundations or other
physician groups.” Legislative Update, supra note 11.

* P A. 14-168 amends CT Gen. Stat. § 33-182bb(d) to include the following language:

A medical foundation shall, annually, provide the office with a statement of its mission, a
description of the services it provides, a description of any significant change in its
services during the preceding year and other financial information as reported by the
medical foundation’s most recently filed Internal Revenue Service return of organization
exempt from income tax form, or any replacement form adopted by the Internal Revenue
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Taken as a whole, the changes suggest that Connecticut wants to clearly delineate
nonprofit and for-profit areas among health care providers by limiting individuals and
entities to being involved in only one or the other. Additionally, the collection of
information for public consumption illustrates that Connecticut wants to subject its
medical foundations to both greater oversight and greater public accountability.

The new Connecticut law is indicative of the national expansion in the regulation of
transactions among health care entities. A similar example is the recent growth of state
Certificate of Public Advantage (“COPA”) requirements that overlap with the new
Connecticut law as both seek to increase state oversight of collaborations between
health care entities in order to reduce the risk of anticompetitive behavior. North
Carolina currently uses COPA,*” and New York passed similar regulations in December
2014. New York health care entities can now seek a COPA to obtain state approval of
“collaborative arrangements,” such as a merger or clinical integration.'® As the trend in
industry consolidation continues, additional states may adopt approaches similar to
these states to monitor and regulate entity level transactions in the health care industry.

The speed with which hospitals, health systems, and medical foundations can adapt to
the new governance and reporting requirements and the enthusiasm with which the
Connecticut Department of Public Health and the Connecticut Attorney General’s Office
seek to enforce the law will likely determine how demonstrably the law defines the
future landscape of health care in Connecticut. While the long-term effects of the law
remain to be seen, the new notification and reporting requirements are clear. Hospitals
and physician groups must bear in mind notification requirements when considering
new transactions, and hospitals, physician groups, and medical foundations should plan
to comply with annual filing requirements.

This Client Alert was authored by Purvi B. Maniar; Joseph J. Kempf, Jr.; and
Lindsay M. Borgeson. Please contact any of the authors or a member of the Health
Care and Life Sciences practice at Epstein Becker Green with any questions about this
Client Alert or the recent changes to the Connecticut law.

About Epstein Becker Green
Epstein Becker & Green, P.C., is a national law firm with a primary focus on health care and life sciences;
employment, labor, and workforce management; and litigation and business disputes. Founded in 1973

Service, or, if such medical foundation is not required to file such form, information
substantially similar to that required by such form (emphasis added).

The underlined text above is the new language added by P.A. 14-168.

' p A. 14-168 further amends CT Gen. Stat. § 33-182bb(d) to include the following language: “The Office
of Health Care Access shall make such forms and information available to members of the public and
accessible on said office’s Internet web site.”

"N.C. Gen. Stat. § 131E-192.1, et seq.

' New York State Department of Health, “Certificate of Public Advantage (COPA),”
http://www.health.ny.gov/health care/medicaid/redesign/copa/ (last visited Apr. 8, 2015).
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as an industry-focused firm, Epstein Becker Green has decades of experience serving clients in health
care, financial services, retail, hospitality, and technology, among other industries, representing entities
from startups to Fortune 100 companies. Operating in offices throughout the U.S. and supporting clients
in the U.S. and abroad, the firm’s attorneys are committed to uncompromising client service and legal
excellence. For more information, visit www.ebglaw.com.

IRS Circular 230 Disclosure

To ensure compliance with requirements imposed by the IRS, we inform you that any tax advice
contained in this communication (including any attachments) is not intended or written to be used, and
cannot be used, for the purpose of: (i) avoiding any tax penalty, or (ii) promoting, marketing or
recommending to another party any transaction or matter addressed herein.

If you would like to be added to our mailing list or need to update your contact information,
please contact Lisa C. Blackburn at Iblackburn@ebglaw.com or 202-861-1887.
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