October 2005

CLIENT

Resurgens Plaza

945 East Paces Ferry Road
Suite 2700

Atlanta, Georgia 30326-1380
404.923.9000

150 North Michigan Avenue
Suite 420

Chicago, lllinois 60601-7553
312.499.1400

Lincoln Plaza

500 N. Akard Street

Suite 2700

Dallas, Texas 75201-3306
214.397.4300

Wells Fargo Plaza

1000 Louisiana

Suite 5400

Houston, Texas 77002-5013
713.750.3100

1875 Century Park East

Suite 500

Los Angeles, California 90067-2506
310.556.8861

Wachovia Financial Center
200 South Biscayne Boulevard
Suite 2100

Miami, Florida 33131
305.982.1520

Two Gateway Center

12th Floor

Newark, New Jersey 07102-5003
973.642.1900

250 Park Avenue
New York, New York 10177-1211
212.351.4500

One California Street

26th Floor

San Francisco, California 94111-5427
415.398.3500

One Landmark Square

Suite 1800

Stamford, Connecticut 06901-2681
203.348.3737

1227 25th Street, N.W.

Suite 700

Washington, D.C. 20037-1175
202.861.0900

EBGLAW.COM

EPSTEIN BECKER & GREEN, P.C.

RELEASES OF AGE DISCRIMINATION CLAIMS UNDER
JUDICIAL ATTACK

Three recent decisions from the federal bench striking down releases

: of age discrimination claims under the Older Workers Benefit Protection

: Act (OWBPA) on technical and sometimes questionable grounds should

= raise red flags for employers who are planning layoffs and voluntary exit

: programs. In all three cases, employees who were discharged in

= connection with a reduction in force received severance packages in

: exchange for signing a release of all claims, including those under the Age
. Discrimination in Employment Act (ADEA). Thereafter, the plaintiffs in
: each case brought suit against the employer under the ADEA and

: successfully argued that the releases were invalid because they did not

: comply with all the requirements of the OWBPA.

The OWBPA requires that all releases of ADEA claims must (a) be

: written in a manner calculated to be understood by the participating

¢ individual or by the average individual eligible to participate; (b)

= specifically refer to rights or claims arising under the ADEA,; (c) not waive
: rights or claims that may arise after the date the waiver is executed; (d) be
: in exchange for consideration in addition to anything of value to which the
: individual already is entitled; (e) advise the individual to consult with an

: attorney prior to executing the agreement that contains the release; (f)

: provide the individual with a period of at least 21 days within which to

: consider the agreement, or 45 days if a waiver is requested in connection

: with an exit incentive or other employment termination program offered to
: agroup or class of employees; and (g) include a seven-day period in which
: the individual may revoke the agreement.

The OWBPA also requires that if a waiver is requested in

: connection with an employment termination or exit incentive program that
: is offered to a group of employees (interpreted by the EEOC to mean two

: or more employees), the release and mandatory disclosures must be

: “written in a manner calculated to be understood by such individual, or by

: the average individual eligible to participate.” The waiver must also

. provide very specific disclosures. Those disclosures include (1) [a]ny

= class, unit, or group of individuals covered by such program, any eligibility
: factors for such program, and any time limits applicable to such program;

: and (2) the job titles and ages of all individuals eligible or selected for the
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program, and the ages of all individuals in the same job classification or organization unit who are not eligible or
selected for the program.

In Thomforde v. International Business Machines Corp., 406 F.3d 500 (8th Cir. 2005), the Eighth Circuit
held that the waiver signed by the employee was not valid because it was not written in a manner calculated to
be understood by the employee. The release of claims clearly stated that it covered the ADEA. However, in the
“covenant not to sue” section, the agreement stated that “[t]his covenant not to sue does not apply to actions
based solely under the [ADEA], as amended. That means that if you were to sue IBM . . . only under the
[ADEA], as amended, you would not be liable under the terms of this Release for their attorneys’ fees and other
costs. . ..” The employer argued that this language only pertained to whether the employee would be liable for
attorneys’ fees if he brought an ADEA action. The court found the language confusing, however, and further
noted that the employer had been unwilling to provide clarification of this language in response to the
employee’s inquiry.

In Kruchowski v. Weyerhaeuser Co. (No. 04-7118), the Tenth Circuit reversed the district court’s grant
of summary judgment for the employer, because the employer had not fully met the requirement of informing
the employees of “any class, unit, or group of individuals covered by such [group termination] program, [and]
any eligibility factors for such program.” The employer had misinformed the plaintiffs that the class of
employees considered for termination was all salaried employees at the mill, when in fact the only employees
who were considered for termination were those who reported directly to the mill manager. In addition, the
employer failed to inform the plaintiffs of the factors used to determine who would be terminated. In discovery,
the employer stated that the factors used in analyzing each employee considered for termination were leadership
abilities, technical skills, behavior, and the congruence of the employee’s skills with the employer’s needs in the
future. The court found that the employer had not informed the employees of any of these factors prior to
obtaining the releases.

In Burlison et al. v. McDonald’s Corp. (1:03-cv-2984), the U.S. District Court for the Northern District
of Georgia struck down a release based on a questionable interpretation of the requirement that employers
disclose “the job titles and ages of all individuals eligible or selected for the program, and the ages of all
individuals in the same job classification or organization unit who are not eligible or selected for the program.”
The employer — based on what appears to be a reasonable interpretation of the statute — provided the plaintiffs
with the job titles and ages of all individuals selected for layoff, as well as those who were not, within the
“decisional unit” (the Atlanta/Nashville/Greenville region). The district court, however, found that the
“decisional unit” limitation in the second phrase did not apply to the first phrase, which pertains to the
individuals eligible or selected for the program. Thus, the court concluded that the employer should have
disclosed the job titles and ages of every employee in the country who was selected for layoff, but only had to
disclose the ages of the individuals within the decisional unit who were not selected for the layoff.

These three decisions make clear that employers seeking to obtain waivers of age discrimination claims
must comply with the letter of every element of the OWBPA and draft their information disclosures with great
care when implementing a voluntary or involuntary reduction in force. The decisions also suggest that
employers may wish to err on the side of providing more information as a precautionary measure. Employers
should also be aware that the EEOC has taken the position that these disclosures are required even when as few
as two employees are covered by the reduction in force — an interpretation that might not be obvious to
employers.

* * *
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Should you have any guestions on these cases or wish to discuss any other matters relating to employee
exit or termination programs, whistleblower issues, or other labor and employment issues, please contact
Frank C. Morris, Jr., and Minh N. VVu, in the firm’s Washington, D.C. office at 202-861-0900 or by e-mail at
fmorris@ebglaw.com and mvu@ebglaw.com.

This document has been provided for informational purposes only and is not intended and should not be construed to constitute
legal advice. Please consult your attorneys in connection with any fact-specific situation under federal law and the applicable
state or local laws that may impose additional obligations on you and your company.
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