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On April 5, 2013, the Internal Revenue Service (“IRS”) published proposed regulations
(“Proposed Regulations”) providing guidance regarding certain aspects of Section
501(r) of the Internal Revenue Code (“Code”), which establishes various requirements
for hospitals to qualify for federal income tax exemption under Code Section 501(c)(3).
Comments are due to the IRS by July 5, 2013. This alert highlights the key issues
addressed in the Proposed Regulations, as follows:*

1. Community health needs assessment (“CHNA”) and implementation
strategy requirements—every three years, each “hospital facility” must (i)
conduct an assessment of the health needs of the community that it serves,
taking into account input from persons who represent the broad interests of the
community; (ii) adopt an “implementation strategy” to meet the community health
needs identified in the CHNA; and (iii) publicize the CHNA,;

2. Hospitals operated by joint ventures—the circumstances under which a
Section 501(c)(3) organization participating in a joint venture that operates a
hospital facility (i.e., whole-hospital joint ventures) will itself be treated as subject
to Section 501(r); and

3. Consequences of the failure to comply with the CHNA and other Section
501(r) requirements—excise taxes, revocation of tax exemption, and tax-
exempt bond implications.

Additionally, this alert provides related background information, important deadlines, key
observations, and next steps.

! The Proposed Regulations also address other more minor or technical aspects of Section 501(r).
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Background

Section 501(r) generally. Section 501(r) was adopted as part of the Patient
Protection and Affordable Care Act of 2010 to establish additional statutory
requirements for hospitals to qualify for Section 501(c)(3) tax-exempt status,
including requirements regarding:

o

conducting CHNAS;
o adopting and publicizing financial assistance and emergency care policies;

o limiting amounts charged by a hospital for emergency or other medically
necessary care provided to individuals eligible for financial assistance to not
more than the amounts generally billed to insured patients, and prohibiting the
use of gross charges; and

o prohibiting a hospital from engaging in extraordinary collection actions before
making reasonable efforts to determine whether the individual is eligible for
financial assistance.

Previous IRS guidance on Section 501(r). The Proposed Regulations update IRS
guidance published in July 2011 regarding CHNAs (Notice 2011-52). The Proposed
Regulations generally do not specifically address the non-CHNA requirements under
Section 501(r). Such non-CHNA requirements were the subject of proposed
regulations issued in June 2012.

. Important Deadlines

Initial CHNA deadline. The first deadline for the CHNA requirements is generally
that a hospital facility must have conducted a CHNA and its governing board must
have adopted a CHNA report and implementation strategy by the end of the hospital
facility’s first tax year that begins after March 23, 2012 (e.g., December 31, 2013, for
calendar-year organizations). The implementation strategy is generally required to
be adopted in the same tax year in which the CHNA is conducted. If, however, the
Proposed Regulations become final, the deadline for the board to adopt an
implementation strategy would be extended to four-and-a-half months after such tax
year-end (e.g., May 15, 2014, for calendar-year organizations), which is also the
initial filing deadline for the Form 990 for such year. (Transition rules are also
provided for hospitals that complied with the CHNA requirements early.)

Other Section 501(r) requirements. All of the Section 501(r) requirements other
than the CHNA requirements are already in effect.

Effective date of Proposed Regulations and Transition Period. The provisions of
the Proposed Regulations will generally not be effective unless and until such
provisions are published as final or temporary regulations. However, the Proposed
Regulations may be relied upon for any CHNA conducted or implementation strategy
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adopted on or before the date that is six months after the Proposed Regulations are
published as final or temporary regulations, and the IRS’s earlier guidance in Notice
2011-52 may be relied upon through October 5, 2013.

[1l. Key Issues Addressed in the Proposed Requlations

1. CHNA and Implementation Strategy Requirements

The Proposed Regulations are intended to be generally consistent with the IRS’s
previous guidance on CHNAs but with modifications and additional detail to reflect
comments from the public received by the IRS and to promote flexibility and
transparency in the CHNA process. Highlights include the following:

Definition of the “community” served. For CHNA purposes, the
community served by a hospital facility may be defined based on all relevant
factors, without excluding medically underserved, low-income, or minority
populations.

Limitation on the community health needs that must be covered. Only
“significant” community health needs must be addressed (instead of all such
needs, as initially proposed).

Required input. Input is required, at a minimum, from: (i) a state, local,
tribal, or regional government public health department; (i) members of
medically underserved, low-income, or minority populations in the community
or persons representing their interests; and (iii) any written comments
received from the public on the most recent CHNA and implementation
strategy.

Collaborative CHNAs and CHNA reports. Although each hospital facility is
generally required to conduct its own CHNA and issue its own CHNA report, a
hospital facility may prepare its CHNA in collaboration with affiliated and/or
unrelated hospital facilities (as well as government bodies and community
organizations), and each such hospital facility’'s CHNA report may contain
substantively identical information, if appropriate.

Joint CHNA reports. If a hospital facility conducts a joint CHNA process with
other hospital facilities, all of the collaborating hospital facilities may produce
a joint CHNA report provided that all of the facilities define their community to
be the same, the joint CHNA report clearly identifies each hospital facility to
which it applies, and each hospital facility independently adopts the joint
CHNA report.

Implementation strategies generally. Implementation strategies must
generally address how a hospital facility plans to address each significant
health need identified through its CHNA or identify a health need as one that
the hospital facility does not intend to address and the reasons why.
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Joint implementation strategy. Hospital facilities that adopt a joint CHNA
report generally may also adopt a joint implementation strategy, provided that
the joint implementation strategy clearly identifies each hospital facility, its
particular role and responsibilities in taking the actions described in the
implementation strategy, and the programs and resources that it plans to
commit in taking those actions.

Public availability. The CHNA is required to be made widely available to the
public, including through a “conspicuous” website posting and making paper
copies available.

Form 990 reporting. Either the implementation strategy or a website link to it
must be included in a hospital facility’s Form 990. A hospital facility is also
required to describe on its Form 990 the actions that it took during the year to
address health needs identified in its most recent CHNA.

2. Hospitals Operated by Joint Ventures

The Proposed Regulations describe various circumstances under which a Section

501(c)(3)

organization will be considered to operate a hospital facility for purposes of

Section 501(r). In particular, a Section 501(c)(3) organization that participates in a joint
venture that operates a hospital will not be subject to Section 501(r) if either:

(i)

(ii)

the organization does not have sufficient control over the joint venture to
ensure that the hospital facility operates for Section 501(c)(3) purposes,
and consequently treats the income from such hospital facility as subject
to the unrelated business income tax; or

the organization entered the joint venture prior to the enactment of Section
501(r), does not have significant ownership or control over the joint
venture to ensure compliance with Section 501(r), and satisfies certain
other criteria.

3. Consequences of the Failure to Comply with CHNA and Other Section
501(r) Requirements

The Proposed Regulations provide much anticipated guidance regarding the
consequences of failing to satisfy the CHNA and other Section 501(r) requirements.
Highlights include the following:

Penalty for non-compliance with the CHNA requirements. An excise tax
of $50,000 is imposed for each hospital facility for each tax year in which it is
not in compliance with the CHNA requirements.

Loss of tax exemption for non-compliance with the CHNA requirements
and Section 501(r) generally. Failure to comply with the CHNA or other
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Section 501(r) requirements can cause revocation of Section 501(c)(3) tax-
exempt status. The Proposed Regulations aim to provide a reasonable
framework for imposing such drastic consequences, including:

o Minor/inadvertent errors. Minor or inadvertent errors that are due to
reasonable cause and are corrected promptly after discovery will not be
considered a failure to satisfy Section 501(r).

o Errors that are not minor/inadvertent. Errors that are not minor or
inadvertent will be excused if they are not “willful or egregious” and if they
are properly corrected and appropriately disclosed.

o Income of a non-compliant facility is taxable. The income from a
hospital facility whose failure to comply with Section 501(r) is not excused
will be treated as taxable. Detailed rules apply to calculating such tax.

o0 Loss of tax exemption for non-compliance. The fact that a legal entity
operates a hospital facility that fails to comply with Section 501(r) and is
treated as taxable will not necessarily cause revocation of the legal entity’s
Section 501(c)(3) tax-exempt status. The IRS will consider all relevant
facts and circumstances in determining whether to revoke the entity’s
Section 501(c)(3) status, including the size, scope, and nature of the
compliance failure, correction efforts, safeguards implemented to protect
against future failures, etc.

o0 Tax-exempt bond consequences. The treatment of a hospital facility as
non-compliant with Section 501(r) and therefore as taxable will not by itself
affect the tax-exempt exempt status of bonds issued to finance the non-
compliant hospital facility.

V. Key Observations

Section 501(r) must be satisfied by each “hospital facility.” For organizations
that operate multiple hospital facilities, a key feature is that the CHNA and other
Section 501(r) requirements must be satisfied separately for each “hospital facility.”
The Proposed Regulations define a “hospital facility” generally as a facility required
by a state to be licensed as a hospital, and provide that multiple buildings operated
under a single state license are considered to be a single hospital facility.

Proposed definition of “hospital facility” may have unintended consequences.
State licensure laws may raise issues regarding the Proposed Regulations’ definition
of a “hospital facility” generally as a facility required by a state to be licensed as a
hospital. For example, in New York, this definition may unintentionally include
entities such as diagnostic and treatment centers and active parent organizations of
a hospital, which are generally required to be licensed as hospitals under Article 28
of New York State’s Public Health Law. A request for the IRS to clarify the definition
could be made during the comment period for the Proposed Regulations.
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e Collaborations and joint CHNA reports are permitted. The Proposed Regulations
provide for the ability hoped for by multi-hospital systems and others to collaborate
on the conduct of, and documentation process for, CHNAs and CHNA
implementation strategies, which can help save significant time, expense, and
personnel resources. However, the Proposed Regulations limit the circumstances
under which collaborations and joint reports may be permitted, so they should be
reviewed carefully to ensure compliance.

V. Next Steps

Section 501(c)(3) hospitals should already be in the process of conducting, or at least
deep into the planning stages for, the CHNA process. The Proposed Regulations are
highly detailed, and they should be reviewed carefully for possible comments and to be
in a position to anticipate what may eventually be required for compliance if the
Proposed Regulations become final. In particular, these efforts should be performed in
coordination with efforts to comply with CHNA and other requirements on hospitals
imposed at the state level, which may impose different burdens.

* * *

This Client Alert was authored by Jay E. Gerzog and Tamar R. Rosenberg. For
additional information about the issues discussed in this Client Alert, or if you have any
guestions or seek assistance with preparing comments to the IRS, please contact one
of the authors, Jeffrey H. Becker, or the Epstein Becker Green attorney who regularly
handles your legal matters.

IRS Circular 230 Disclosure

To ensure compliance with requirements imposed by the IRS, we inform you that any tax advice
contained in this communication (including any attachments) is not intended or written to be used, and
cannot be used, for the purpose of: (i) avoiding any tax penalty, or (ii) promoting, marketing or
recommending to another party any transaction or matter addressed herein.
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offices, in Atlanta, Boston, Chicago, Houston, Indianapolis, Los Angeles, New York, Newark, San Francisco,
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Employee Benefits. Epstein Becker Green was founded to serve the health care industry and has been at the
forefront of health care legal developments since 1973. The firm is also proud to be a trusted advisor to clients in the
financial services, retail, and hospitality industries, among others, representing entities from startups to Fortune 100
companies. Our commitment to these practices and industries reflects the founders' belief in focused proficiency
paired with seasoned experience. For more information, visit www.ebglaw.com.
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