
On February 19, 2013, in FTC v. Phoebe Putney Health
System, Inc.,1 a case that highlights vigorous
enforcement activities by the Federal Trade Commission
(“FTC”) in the health care arena, the Supreme Court of
the United States issued a unanimous opinion
(“Opinion”) that overturned a ruling by the U.S. Court of
Appeals for the Eleventh Circuit and limited the
invocation of the state-action doctrine where state laws
grant government authorities general corporate powers.
This new decision supports the FTC’s position that it has
the authority to pursue a challenge to the hospital

acquisition at issue in the case. Although the Opinion addressed the specific legislative powers
granted to a hospital authority under state legislation, the Opinion will likely impact judicial
interpretation of other state legislation that purports to provide parties with immunity from the federal
antitrust laws, such as state hospital cooperation acts, and similar types of legislation being created to
allow cooperation and integration of hospital and provider systems.

The following are key takeaways from the Opinion:

1) The Supreme Court reiterated that state-action immunity is a disfavored exception.

2) The Opinion demonstrates that state legislation purporting to provide immunity from federal
antitrust laws will be afforded careful examination. In that regard, the Opinion makes clear that
to successfully invoke state-action immunity, state laws should be explicit in their intent to
displace competition.

3) Parties contemplating state-action immunity should examine relevant enabling legislation to
determine whether language exists to support a clear “intent to displace competition.”

State-Action Immunity

The Supreme Court first recognized state-action immunity in Parker v. Brown, 317 U.S. 341 (1943), in
which the Court, relying on principles of federalism and state sovereignty, held that the federal

1
FTC v. Phoebe Putney Health Sys. Inc., No. 11-1160, slip op. at 1 (U.S. Feb. 19, 2013).
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antitrust laws did not prohibit anticompetitive actions prescribed by the states “as an act of
government.”2 The state-action doctrine extends to a local governmental entity so long as the acts of
the entity are pursuant to a “clearly articulated and affirmatively expressed” state policy to displace
competition. As explained in the Opinion, this is determined based on whether the state’s laws are
either explicit in their intent to displace competition or would naturally result in anticompetitive effects
(i.e., where the anticompetitive effect was the inherent, logical, or ordinary result of what the state
authorized).

In the Phoebe Putney case, the Supreme Court determined that the general corporate powers that
Georgia delegated to hospital authorities do not reveal any explicit intent to displace competition and
are not the types of powers that would inherently or foreseeably result in the suppression of
competition. (Although not relevant in this case, when the actors are private parties rather than
governmental entities, the state must also “actively supervise” the conduct that would otherwise be
deemed anticompetitive.)

Path to the Supreme Court

The Phoebe Putney case stems from the FTC’s challenge of the acquisition of Palmyra Park Hospital
(“Palmyra”) by a hospital authority in Georgia (“Phoebe Putney”). In 2010, Palmyra and Phoebe
Putney reached an agreement regarding the acquisition of Palmyra by Phoebe Putney. In 2011, the
FTC issued an administrative complaint alleging that the transaction between Palmyra and Phoebe
Putney would substantially reduce competition in the market for acute care hospital services, a
violation of Section 5 of the Federal Trade Commission Act3 and Section 7 of the Clayton Act.4

The FTC and the State of Georgia then filed a lawsuit against Phoebe Putney and other respondents
in federal district court to enjoin the transaction pending the administrative proceedings. The State of
Georgia later withdrew from the case. The key question in this case was whether a Georgia statute
creating hospital authorities (and then giving them general corporate powers, such as the power to
acquire other corporate entities) expresses a statutory intent to displace competition, thereby making
the acquisition of Palmyra by Phoebe Putney immune from challenge by the FTC.

On June 27, 2011, the U.S. District Court for the Middle District of Georgia denied the FTC’s request
for a preliminary injunction and granted respondents’ motion to dismiss the case—holding that the
state-action doctrine insulated respondents from antitrust liability.5

On December 9, 2011, the Eleventh Circuit affirmed the district court’s opinion, holding that Phoebe
Putney’s acquisition of Palmyra was immune from liability under the state-action doctrine, even
though the transaction would “substantially lessen competition or tend to create, if not create, a
monopoly.”6 Relying on the foreseeability issue of the state-action analysis, the Eleventh Circuit held
that the Georgia Legislature, in granting the broad corporate powers to hospital authorities—including
the power to acquire hospitals—must have anticipated that such acquisitions could produce

2
Parker v. Brown, 317 U.S. 341, 351-53 (1943).

3
38 Stat. 719, 15 U.S.C. § 45.

4
38 Stat. 731, 15 U.S.C. §18.

5
FTC v. Phoebe Putney Health System, Inc., 793 F. Supp. 2d 1356 (M.D. Ga. 2011).

6
FTC v. Phoebe Putney Health System, Inc., 663 F.3d 1369, 1375 (11th Cir. 2011).
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anticompetitive effects. The Eleventh Circuit also held that it was foreseeable that acquisitions could
consolidate ownership of competing hospitals and eliminate competition.

Key Issues on Certiorari

The Supreme Court granted certiorari on two questions related to the state-action doctrine: (1)
whether the Georgia Legislature, through the powers vested in hospital authorities, clearly articulated
and affirmatively expressed a state policy to displace competition in the hospital services market; and,
if so, (2) whether state-action immunity is nevertheless rendered inapplicable as a result of the fact
that Phoebe Putney had minimal participation in negotiating the terms of the sale of Palmyra and had,
or would have had, limited supervision of the two hospitals’ operations. The Supreme Court only
reached a determination on the first question.

The Supreme Court’s Analysis

The Supreme Court found that the Eleventh Circuit had applied the state-action foreseeability concept
to the Georgia statute “too loosely.”7 With the understanding that statutes are rarely accompanied by
enumerated lists of legislative intent, the Supreme Court clarified that an allegedly state-authorized
anticompetitive effect can qualify as clearly articulated and affirmatively expressed if the displacement
of competition was the “inherent, logical, or ordinary result of the exercise of authority delegated by
the state legislature.”8

Additionally, the Supreme Court found that the general corporate powers granted by Georgia to
hospital authorities were similar to those granted to private corporations, and those general corporate
powers are typically used in ways that do not trigger federal antitrust concerns. As such, the mere
grant of the general corporate powers did not support a finding that a state, by delegating such
powers, had contemplated that they would be used anticompetitively. Moreover, although the
Supreme Court acknowledged that the Georgia Legislature may have anticipated anticompetitive
effects emanating from the powers conferred, there was no evidence that the Georgia Legislature
intended for those powers to have anticompetitive effects. Because the delegation of authority did not
include permission to use those powers anticompetitively, the “clear articulation” test was not satisfied
and state-action immunity therefore did not apply.

Impact

The Phoebe Putney case gives more muscle to the FTC’s enforcement efforts in the health care
arena and is part of a line of recent challenges by the FTC to hospital transactions. In addition, the
Opinion reaffirms that claims of state-action immunity may be subject to intense scrutiny. Although
only addressing a Georgia law, the Opinion could have a far-reaching impact on other similar state
laws, including hospital or provider cooperation acts.

****

7
FTC v. Phoebe Putney Health Sys. Inc., No. 11-1160, slip op. at 11 (U.S. Feb. 19, 2013).

8
Id.
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