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[T]rade on the Silk Road … included
… oasis merchants who served as
intermediaries in this down-the-line
trade, as it is called, [and who] were
careful to discourage longer-distance
trade by exaggerating the distances
and dangers involved, and they sup-
pressed detailed accounts of distant
lands, treating such information as
trade secrets. One odd result of this is
that [those who]… were in regular
trade contact …were still almost
entirely ignorant of each other.

– John Major, 
Historical Background of the Silk Roads

(2002)

The 7000-mile Silk Road was one of
the world’s first great international trade
routes. It moved westward across China,
through Northern India and the Middle
East, to Europe. Though many in today’s
economy do not regularly travel through
the inhospitable Taklimakan desert and

other difficult areas,
China, India and
Europe remain eco-
nomically linked, and
merchants must still
protect their trade
secrets in such
regions. But now that
requires more than
guarding caravans.
Now one’s best pro-
tection comes from understanding the pro-
tections available under European, Indian,
and Chinese law. 

Basic Trade Secret Protection Under
U.S. Law

Simply stated, in the United States a
trade secret “may consist of any formula,
pattern, device or compilation of informa-
tion which is used in one’s business, and
which gives him an opportunity to obtain
an advantage over competitors who do not
know or use it. It may be a formula for a
chemical compound, a process of manu-
facturing, treating or preserving a pattern
for a machine or other device, or a list of
customers.” Restatement of Torts § 757,
cmt. b (1939). Most importantly, the orga-
nization must take steps “reasonable under
the circumstances” to protect it. One
should always consider including certain
provisions in employment and indepen-
dent contractor agreements. These include
non-compete covenants reasonable in
scope, duration and geographical area that
protect a legitimate interest of the
employer. They also include “assignment
of inventions” agreements and confiden-
tiality agreements that can supplement the
existing common law protections found
under the law in many states. 

Protecting Trade Secrets Along The Old
Silk Road

A. The European Union
The EU does not have a monolithic

approach to restrictive covenants or other
trade secret issues. For example, in the
United Kingdom, restrictive covenants are
enforceable provided that they are reason-
able (judged on geography, length and sub-
ject matter) and are narrowly tailored. In
France, Switzerland, Italy and Germany
similar principles apply. But French non-
competition covenants must also be further
supported by compensation paid during the
covered time period and can only apply to
those who either have high technical qual-
ifications or are aware of valuable confi-
dential business information about the
company. Italy has a similar compensation
requirement, but allows the payments to be
made as an additional monthly payment
during employment. In Belgium, such
required payments must be made in a lump
sum at the outset of the restricted period. In
a related manner, Germany and Denmark
will only require enforcement of restrictive
covenants if the former employee is paid
50 percent of his former compensation
(including bonuses and benefits) during the
restricted period; if the agreement calls for
lesser payment, the former employee has
the option of taking lesser payment and
abiding by restriction, or foregoing the
compensation while competing without
restriction. Some European countries have
not upheld restrictions of longer than one
year, (e.g. Austria) consider those of longer
than one year presumptively abusive (e.g.,
Poland) or void them unless employee’s
termination is with cause (e.g., Denmark
and Iceland). Moreover, one must consider
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mercial secrets within a family to continue
a family business,” and is thus “more
accepting of granting legal protection to
the intellectual property right of trade
secrets.” 3 But, as a civil law country,
China’s case law is not binding as prece-
dent, no matter which of the different
courts at the national, provincial, regional
and municipal levels issue an opinion.4

Indeed, different people’s courts may issue
different opinions on the same or similar
legal issues. For example, in recent intel-
lectual property cases tried by Kaifeng
Intermediate People’s Court in Henan
Province and in the basic People’s Court in
Beijing, the courts reached conflicting
decisions, with one holding that employers
may have their employees sign a confiden-
tiality agreement with a non-competition
clause provided they pay appropriate com-
pensation to their employees during the
non-competition period. The other held
that no compensation is necessary as long
as the living standards of the employee do
not deteriorate after leaving the company.5

Such completely different decisions on
whether a compensation clause is needed
or what constitutes a sufficient amount of
compensation only compounds the frustra-
tion some feel with the Chinese judicial
system. Native Chinese look with disfavor
on litigation as a “reflection of dishar-
mony” and “foreign investors” bemoan
“the blind eye that local officials turn on
infringing practices” (even while admit-
ting that “the impetus” for such conduct
“may not always be corruption or
bribery”).6

On the other hand, there are administra-
tive procedures available as well. The State
Intellectual Property Office (“SIPO”)
accepts administrative complaints, and
sometimes refers them for criminal prose-
cution.7 The advantages of such procedures
are a reasonably prompt investigation in
many cases and the possibility of injunc-
tive relief; the disadvantages can include
“lack of compensation to the rights
holder,” lack of deterrent effect of modest
fines, and possibility of falling prey to lack
of local follow-up, either because of inad-
equate resources or parochial protection-
ism.8

C. India
The Indian Contract Act, 1872, pro-

hibits restraints of trade or professional
employment. This means that employment
contracts in India can preclude competition
during employment, but not afterward.9

The two exceptions to this rule are: (1)
restrictive covenants are generally

choice of law questions when using restric-
tive covenants overseas. For instance, in
Duarte v Black & Decker, [2007] EWHC
2720, the UK High Court ruled a restric-
tive covenant governed by U.S. law unen-
forceable because it contravened English
public policy. Thus, employers have to
meet additional requirements before their
restrictive covenants will be enforceable.
B. China

Trade secrets, or “business secrets,” are
protected by China’s Anti-Unfair Competi-
tion Law and some rules and provisions of
contract law, civil law, and criminal law.
Business secrets are defined as nonpublic
technical and operational information that
bring economic benefit to the owner, and
for which the owner has adopted confiden-
tiality protection.1 Under the Anti-Unfair
Competition Law, when any party
infringes the business secrets of another,
the violator may be ordered to stop the ille-
gal act and may have to pay a fine or dam-
ages, or face criminal penalties. 

To protect its business secrets in China,
a U.S. company should: (1) mark and
maintain documents as “confidential” and
“trade secret”; (2) restrict access to trade
secret subject matter; and (3) execute Con-
fidentiality Agreements or Non-disclosure
agreements with employees and business
partners. Additionally, one may employ
non-competition agreements, which are
generally enforceable as long as they are
reasonable and employees are compen-
sated for such agreement. The terminology
used in such agreements should come from
the 2006 Standard Industrial Classifica-
tions of economic activities. Likewise, all
agreements (with employees, licensees or
licensees’ employees) should contain
express assignments of ownership of any
works derivative of the licensed technol-
ogy because “China Technology Regula-
tions” give licensees “the right by law to
make improvements in technology” and
become “the owner of such derivative
works.”2 Moreover, to obtain and protect
the technology under such agreements in
China, one should also register that tech-
nology with the Chinese Ministry of For-
eign Trade and Economic Cooperation.

But having the appropriate agreements
is not enough; one also has enforcement
decisions to consider. Though China is
somewhat notorious for the difficulties it
presents as to the enforcement of patents
and copyrights, it is somewhat more
friendly to trade secret claims, as “Chinese
culture holds a long tradition of passing
down expertise and industrial and com-

enforceable under Indian law to reasonably
protect a party’s proprietary or commercial
interest in connection with the sale of a
business,10 and (2) the Indian Supreme
Court has found an exception to this rule is
cases where a covenant exists for “non-
solicitation,” which are covenants that
“prohibit either party from enticing and/or
alluring each other’s employees away from
their respective employments.”11 Addition-
ally, Indian law does not automatically
assign rights in work product of employees
to employers, so any agreement with an
employee should include detailed provi-
sions on this score. Consequently, when
dealing with the notion of trade secrets in
India, one must contract in detail concern-
ing confidential information and trade
secrets.

Additionally, one must note that litiga-
tion in India has advantages and disadvan-
tages. For instance, injunctions may be
obtained quickly, but cases may continue
for over a decade. Additionally, damages
remedies are more difficult to obtain. Con-
sequently, even many Indians prefer pri-
vate arbitrations and international
enforcement, and India is a party to the
New York Convention on Enforcement of
Arbitral Awards, whose members have
agreed to enforce arbitration decisions
made by recognized arbitration bodies. 

Conclusion
To traverse today the Silk Road of inter-

national business, one needs to remember
that it has always been “a path of danger
and intrigue,”12 and one must protect one’s
business at all times by understanding
applicable law.  

1 See J. Crane, Riding The Tiger: A Comparison of
Intellectual Property Rights in the United States and
The People’s Republic of China, 7 Chi-Kent. J. Intel.,
Prop. 95, 113 (2008). 
2 Bates, Type & Butler, “Intellectual Property Chal-
lenges for US Companies Operating In China,” Intel-
lectual Property Today (December 2006) at 38.
3 Crane, supra at 114 (2008).
4 Jian Hiang, “Doing Business in China: Protecting
Your Intellectual Property Rights,” as appeared in
“The Bullet” on the International Lawyers Network
Web Site.  Now available at http://www.ebglaw.com/
showarticle.aspx?Show=3789.  
5 Hiang, supra.   
6 Crane, supra at 116.
7 Bates, supra at 38.
8

Bates, supra at 37.
9

Madhukar Tomar, “Wake Up Call,” Legalweek.com
(April 26, 2007).
10 Bindu Sridhar, “Read Agreements Rather Than
Regret Later,” The Hindu, Wednesday, Dec 27, 2006.
11 Tomar, supra.  
12 Esther Mitchell, Silk Road Trade: History of Gun-
powder (2002).  



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket true
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile (None)
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 80
  /ColorImageMinResolutionPolicy /Warning
  /DownsampleColorImages false
  /ColorImageDownsampleType /Average
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 80
  /GrayImageMinResolutionPolicy /Warning
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Average
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 80
  /MonoImageMinResolutionPolicy /Warning
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Average
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


