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Discipline and Discharge 
Guidelines
I.  INTRODUCTION

One of the inevitable consequences of managing a business is having to discipline or discharge employees from time to time.  The decision to discipline or discharge an employee may result from a variety of factors including poor performance, inadequate productivity, excessive absenteeism or lateness, dishonesty, insubordination, or illegal conduct.  However, the employer must always be careful to ensure that its decision to discipline or discharge an employee is for job-related and nondiscriminatory reasons.  Moreover, the employer must be sure that the employee’s termination does not violate any contractual commitments and complies with applicable federal, state and local laws, and of course Company policies and procedures.

While even the most careful employer that terminates employees for all the right reasons may get sued, there are various precautions an employer can take to minimize the number of suits that will be brought by its former employees, and to minimize its exposure if suits are brought. This includes consistently applied conduct, discipline and termination policies and procedures, documentation of the reasons for actions, and following practical rules in communicating discharge decisions and their aftermath.
II. INITIAL CHECKLIST 

Prior to taking disciplinary action, consider this checklist.  If you get many "no's," you might want to re-examine the situation.

1. Does management know all the facts accurately?     

2. Is the violated rule, policy or procedure published?  If not, can you prove that the employee otherwise knew of it?

3. Is the violated rule, procedure or policy reasonably related to the orderly, efficient or safe operation of the Company?

4. If other employees have violated this rule, procedure or policy, did they receive the same disciplinary action as this employee?

5. Does this employee have the worst record of all employees in connection with the violation of the rule, procedure or policy?  If not, are there extenuating/unusual reasons why discipline is necessary?

6. Has this employee been warned previously for violation of this rule, procedure or policy?  If yes, when?

7. Has this employee been warned previously for violation of other rules, procedures or policies?  If yes, when?

8. Was the incident that triggered the contemplated action carefully investigated?

9. Does Company evidence include names of witnesses, dates, time, places and other pertinent facts on all past violations, including the last one?

10. Is the degree of discipline to be imposed on this employee related to the seriousness of the proven offense, the employee's past record and his or her length of service?

11. Has the employee been given an opportunity to give his or her version of matters?

12. Is the documentation consistent with the actual reason for discipline?

III. FIRING: HOW TO REDUCE THE RISK OF A
LAWSUIT WHEN TERMINATING AN 
EMPLOYEE

Involuntary terminations typically fall into two categories.  First are terminations resulting from employee performance problems such as unsatisfactory work effort, excessive absenteeism or tardiness, or poor attitude.  Employees with such problems are typically not terminated by employers without being given a warning of their performance deficiencies and an opportunity to improve. 

A second category of terminations result from more serious types of employee offenses, such as insubordination, dishonesty, misconduct, theft, assault, unethical practices, fraud, and falsification of records.  Employees who have committed such offenses generally can be discharged immediately and without warning or a period of time in which to take corrective action.

For any involuntary termination, it is always easier to defend against a claim of wrongdoing when good cause exists for the action.  Good cause for termination of employment can be most easily defined as a behavioral situation that any reasonable person agrees would warrant discharge.

A.
Documentation - The “Silent Witness” Employers May Eventually Need
Although there are no laws requiring employers to document their dealings with employees, employment lawsuits often focus on a Company’s proof of its reasons for an employee’s termination.  The employer’s records can be important evidence in its defense of a termination decision.  Indeed, there is typically far greater deference and weight given to contemporaneous writings than to testimony based on memory.  Therefore, documentation of the termination decision should normally begin well before the employee is discharged, and should include the following:  the employer’s disciplinary policies and performance standards; any eyewitness accounts of serious employee misconduct; the supervisor’s memos in which performance deficiencies are recorded in objective terms; performance evaluations; and warning memos to the employee.

If the employee was terminated for unsatisfactory performance, documentation showing that the employer counseled the employee and made an effort to improve his or her performance is also important.

Termination documentation should show that:

· The employer had a standard or policy governing the behavior in question;

· The employee knew of the standard or policy and of the consequences for violating it (dissemination of a policy to all employees, including new hires, should be assured);

· Performance problems were clearly communicated and the chance for corrective action existed;

· The employer applied the standard and policy consistently and uniformly (documentation of performance related situations should not be ad hoc or selective as to a person or an event.  Uniformity is very important to dispel notions of setting someone up or singling them out); and 

· The employee violated the policy or failed to meet the standard or take corrective action.


B.
Reviewing a Proposed Termination
Because of the potential for legal challenge by a discharged employee, it is generally a good idea for employers to establish review policies for all termination decisions.  The goal of a review policy is not so much to restrict the authority of supervisors to make decisions as to ensure that those decisions are legally defensible.  Generally, it should be the responsibility of the human resources manager (or equivalent person) to review termination decisions.  


C.
Steps for Reviewing a Proposed Termination
Regardless of who undertakes the termination review procedure, the following steps should be taken:

1. Determine whether there is a valid, job-related reason for terminating the employee, such as a violation of Company policy, poor job performance, poor attendance, excessive tardiness, or a problem with the employee’s conduct, attitude, or demeanor.

2. If the termination recommendation is due to a specific incident, determine whether the incident has been properly investigated and documented in writing.  Determine whether there are any questions that remain unanswered about the incident.

3. Ensure that the employee was made aware that his behavior or job performance was unacceptable.

4. Ensure that the employee’s overall work record has been reviewed.

5. Look into whether there are extenuating circumstances (such as abusive or unfair treatment by a supervisor) that may have contributed to the employee’s unsatisfactory performance.

6. Look for any evidence of illegal harassment or  retaliation for an employee’s exercise of legal rights such as reporting wrongdoing or health or safety violations.

7. Be sure that the discharge recommendation is not merely the result of the employee’s exercising of a protected right.

8. Determine whether the termination recommendation is consistent with prior actions where the factual circumstances are similar.

9. If the above Step reveals that there are some inconsistencies, check to see whether the supervisor making the recommendation to terminate the employee has job-related reasons why the decision to terminate should be different under these circumstances.

10. Determine if the employee has received all rights conferred by Company policy, such as a progressive disciplinary procedure.

11. If applicable, explore alternatives to termination such as transfer, counseling, or demotion before making the final decision.


D.
Communicating the Termination Decision
Terminating an employee can be the most difficult task a supervisor faces.  It is imperative that supervisors handle the matter calmly and effectively, as emotionally-charged can lead to miscommunications. Further, an employee whose termination has been poorly managed is more likely to take legal action against the employer.  The termination meeting is critical because it often dictates the employee’s course of action.  It is wise, therefore, for the employer to invest in a careful, concerned approach, but one that also directly addresses the reason for the employee’s termination.

One of the most important steps an employer can take to prevent misunderstandings during the termination process is to formulate and disseminate to all employees clear, written policies and procedures governing employee conduct and the consequences of a failure to meet the employer’s conduct requirements.  

Clear communication of a termination decision often begins well before the employee is actually terminated (unless the employee is being terminated immediately for cause necessitating such immediate action, such as theft or assault).  Firing an employee who has been repeatedly warned to improve his or her performance is generally a much easier process, for both employee and employer, as compared with firing an employee who was totally unaware that his or her job might be in jeopardy. Therefore, it should be noted that well-drafted conduct policies, honest performance evaluations, and documentation of all warnings of inadequate performance are all-important components of communicating the termination decision.  

The termination communication should be confidential and made with a third person present to act as a witness.  

Employers should additionally be cautious in having guards present to escort the employee out to avoid defamation, false arrest, assault, battery and invasion of privacy claims.  Guards should be used only as a last resort and after other precautions are taken.

Some of the basic steps employers should take to ensure that the termination decision is communicated clearly and fairly are set forth below.


E.
Steps to Avoid Termination Disputes
To the extent possible, employers should guard against surprising employees with a notice of termination.  An employee who has received satisfactory performance appraisals and then is terminated for inadequate job performance will have a much better chance of winning a wrongful discharge or discrimination suit than one who has been made aware of the shortcomings in his or her job performance on a regular basis.

In addition to performance appraisals, employers should also follow a policy of providing warnings of misconduct or poor job performance, both written and oral, for correctable offenses. Further, if an employee is suspected of serious misconduct that necessitates an investigation or could lead to the employee’s immediate termination, the employer should first consider suspending the employee from employment (with or without pay).  The suspension will allow management to review the situation before permanently terminating the employee.

F.
Avoiding Liability in Explaining the Reasons for Discharge
Employers must be extremely cautious when communicating the reason for termination to an employee who is being involuntarily discharged.  

1. When to Answer an Employee’s Demand to Know Why He or She Was Fired
Regardless of an employee’s past conduct, it is inevitable that an employee will ask why he or she is being terminated. Note that there is no legal requirement for an employer to provide an at-will employee with an explanation of his or her discharge.
 At-will employees may be fired at any time with or without notice or cause. Although it is important to directly and accurately respond to an employee’s question regarding the reason for his or her termination, it is best to keep the response concise. 

For example, if an employee is being terminated for violating the employer’s attendance policy for the sixth time, the employer should state that the employee violated Company policy and thus, failed to meet the employer’s required performance standards and expectations.  If necessary, the employer may remind the employee of past misconduct or performance issues that led to the termination; however, the employer should be careful to provide factual details only (e.g., date of infraction, infraction, policy violated, and disciplinary action taken) and not to become engaged in a conversation in which the employer is defending past disciplinary decisions or in which the employee is allowed to reargue past issues.  

2. Telling Coworkers
As a general rule, the less said to coworkers about another’s termination, the better.  As stated above, the reason(s) for an employee’s termination should be kept confidential.  Coworkers should never be told in advance, thus allowing an employee to learn of his or her dismissal through the grapevine.

If asked about an former employee’s departure, the supervisor should say that that information is confidential or, at most, that the individual has decided to look for other employment or that the employer and the former employee agreed to part company.


G.
Post-Termination Issues
Occasionally, an employee who has been terminated will refuse to leave the premises or will continue to report to work.  The question then arises:  what steps can the employer take to get the employee out, without leaving itself open to a false arrest, assault, battery, invasion of privacy, or defamation by action claim?  

The employer’s risk of liability for these matters can be reduced by taking various precautions, including, but not limited to, giving the former employee written notice; allowing the former employee a reasonable time for departure; refraining from touching or physically intimidating the departing person; evacuating other personnel from the immediate area if it appears that the dismissed employee will leave only under escort; notifying the former employee that security or the police may be called; and using such security or police as a last resort.

Whatever steps are taken, it is best to warn the employee, in advance, of the next step before taking it.  This is a very important step because it gives the employee time to make up his or her mind to leave of his or her own accord; it demonstrates professionalism on the employer’s part; it conveys the message that the employer knows what to do and is in charge of the situation; and it may actually spare the Company some effort, since the mere warning of intent to take a subsequent step may be sufficient to accomplish its purpose.  Even in the most taxing of circumstances, however, the employer must always be patient.  The disruption caused by a dismissed employee’s temporary refusal to leave is a lesser evil than the liability that can attach as a result of any physical force used on the employee, especially if coworkers are present to observe it.

Termination of employment, especially of long service employees, is typically highly traumatic, and employers should treat it as such.  Anger is a prime motivation for vindictive litigation.

IV. NECESSARY PROCEDURES UPON DISCHARGE

A.
The Discharge Interview


1.
Assure a Proper Separation Meeting
In discrimination cases, former employees often point to statements made in separation meetings to support their claims.  Accordingly, it is advisable to convey limited amounts of information at such meetings and to have meetings be as short as possible.

(a) Logistics

· Planning - prior to the meeting, time should be set aside to prepare what will be said, how it will be said, and in what sequence.  The manager should anticipate a variety of reactions.

· Purpose - conduct the meeting in a way that explains the decision, presents it as irrevocable and avoids unnecessary trauma or anger.

· Time and place - the separation meeting should be brief (5-15 minutes).  The place of the meeting should be private and, if possible, away from the individual’s immediate work area in a room with the door closed.  Care must be given to the person’s dignity and reduction of possible embarrassment.  Where possible, conduct the interview at the end of the workday.

· Always have a witness for the Company with you.
(b) Provide a brief statement regarding termination:

· The manager must not engage in an argument concerning the Company’s grounds for termination.  Remember, the decision is final.

· Acknowledge the individual’s feelings, but do not prolong the meeting by probing for other reactions.  The best response to an angry employee is to acknowledge the feelings and to help the individual stick to the facts at hand.

· Do not “sugarcoat” or blame others in the Company for the decision.

· Do not make admissions.

· Explain Company policy on references.

· If the employee has signed a confidentiality agreement or covenant not to compete, make sure to remind him or her of obligations under that agreement.

· Give the employee a separation letter covering all pertinent compensation and benefits information; including, final paychecks, accrued vacation, severance pay, unemployment compensation, COBRA, and pension plans, in accordance with Company policy and federal and state law requirements. 

B.
Consider Having Your Employee Sign A Release

A release is a signed written agreement between an employer and the terminating employee, in which the employee agrees to waive his or her rights to sue the Company with respect to any events relating to his or her employment or the termination thereof, in exchange for money, benefits or other “consideration” the employee is not otherwise entitled to and would not receive if he or she did not sign the release.

C.
Cobra Rights

“COBRA” refers to the Consolidated Omnibus Budget Reconciliation Act of 1985.  COBRA requires employers who provide health care coverage to offer to employees and their qualified beneficiaries the right to continue their health coverage if that coverage would otherwise end due to a “qualifying event.”  An example of a “qualifying event” leading to coverage loss would be termination of employment (other than for gross misconduct).  Generally, a terminated employee can continue coverage for up to 18 months.  

Within 14 days of receiving notice of a “qualifying event” from an employee or a qualified beneficiary, the employer must notify the employee or qualified beneficiary of his, her or their continuation coverage rights.   A terminated employee has 60 days from the date he or she is notified of COBRA rights to elect coverage, and 45 days from the date of election to pay the required premium.   

Note that some states also have specific state law requirements for health care continuation coverage. 

D.
Security Measures 
Because terminating an employee can create an emotionally challenging situation that can lead to future safety and security risks, an employer should consider the following measures. These measures are especially important for an employer who believes that an employee may not be stable during a termination meeting.  

· Ensure that the termination takes place at the end of the day.  This minimizes any potential work disruption and limits the involvement of other employees.

· Alert security, if the Company has its own security forces, but be cautious in having security guards and/or police present to escort the employee out of the office, unless necessary.  

· Be prepared to immediately cancel access to e-mail and computer systems and programs.

· Protect Company records and files.  Give appropriate instructions to limit access.  Get back any proprietary information in the employee’s possession.

· Prevent later access to the building - get back keys, IDs, change door access codes.

V.
CONDUCTING EXIT INTERVIEWS

An exit interview should be conducted for all terminating employees – whether voluntary or involuntary.  The information obtained in these interviews can be invaluable in evaluating policies and procedures, in spotting turnover problems and in the possible retention of a valued employee. 

A.
General Instructions

1.
Human Resources (not the immediate supervisor) should conduct the exit interview. 

2.
During the interview, complete an Exit Interview Form.  Record the employee’s comments without editorializing.  Maintain a file copy of the form in the personnel file.

B.
Preparation
1. Arrange for privacy and allow enough time to obtain the information required.

2. Arrangements should be made to conduct exit interviews on Company time.

3. Compile all appropriate forms (Cobra information, 401(k), Pension, etc.).

C.
The Interview

4. Have the employee report to Human Resources.  The employee should be made aware of the reason for the interview in advance.

5. Maintain a relaxed atmosphere.

6. Establish trust by assuring the employee that his or her comments will remain confidential.  Ask that the employee also treat the interview confidentially.

7. Convey the policy that the individual is assisting in evaluating Company policies and procedures and that his or her comments will not affect references.

8. Tell the employee you would appreciate frankness and openness, as the employee’s comments may be beneficial to fellow employees.

9. Do not ask questions in sequence but make them part of the conversation.  Do not allow it to become a question and answer session.  Always try to phrase inquiries so they cannot be answered with a “yes” or “no.”

10. Exercise care in reacting to gripes and dissatisfactions.  Your objective is to elicit information.  Remember, your reactions and comments will filter through the organization.

11. Be sure to discuss benefit issues, unused vacation, final paycheck, and Company property with employee.  Collect ID Badge, keys, and any security access cards.

D.
Close
12. Thank the terminating employee for his/her cooperation.

13. Immediately make any additional notes about the meeting and the employee’s actions, demeanor, or comments.

14. If there is a chance of retaining a valuable employee, consider the following courses of action:

· Depending on the reason for the employee’s decision to terminate, a transfer to another department or another job may retain a satisfactory employee.  However, make no promises that would obligate the Company in this matter.

If you feel the employee would benefit from clarifications or assurances from other management personnel, arrange a follow-up interview as appropriate.

VI.
HOW TO RECOGNIZE A POTENTIAL LITIGANT

Certain personality traits and actions may indicate that a person is more likely to litigate. Particular attention should be given to employees who:

· Are rarely or never satisfied.

· Have made other complaints about the Company, supervisors, or particular treatment at work.

· Have a “chip on the shoulder” type of attitude.

· Have a personal grudge against the Company or a particular supervisor.

· Might have trouble securing another position.

· Asked a lot of questions when they learned that they would be terminated.

· Became extremely angry at the termination meeting.

· Have asked for copies of personnel policies or files.

Supervisors who recognize a potential litigant or have concerns about the events of a termination meeting or statements made by the former employee should bring these matters to the attention of upper-level management to determine if any further action is warranted.  

� Some states, such as Missouri, Montana and Minnesota, have statutes that require an employer to give an employee reasons for discharge when requested.  These statutes are known as “service letter laws” because they generally require employers to furnish the information in a letter to former employees.  









