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ALERT: New York Court Rules That Absolute Privilege Applies To
Statements Made on Forms U-5

: The New York Court of Appeals, on March 29, 2007, issued a decision that
: clarifies an important area of New York law, holding that an employer’s

: statements on a Uniform Termination Notice for Securities Industry

: Registration, also known as Form U-5, are protected by an absolute

: privilege in defamation lawsuits.

: The decision, Rosenberg v. MetLife, Inc.,  N.E.2d_, 2007 WL 922920

: (N.Y.), 2007 N.Y. Slip Op. 02627, resolves a split among the New York

: Appellate Divisions on whether such statements are protected by an

: absolute or a qualified privilege. An absolute privilege applies without

: consideration of motive or bad faith and provides an employer with

: immunity from a defamation suit. A qualified privilege leaves the door open
: to such suits, since immunity applies only if the statement was made in

: good faith.

: In Rosenberg, a terminated broker claimed that statements made by his

: former employer, MetL.ife, on a Form U-5 were defamatory and made with
: malicious intent. Specifically, MetLife said that Rosenberg’s employment
: was terminated because he appeared to have violated company policies and
: procedures involving speculative insurance sales and was a possible

: accessory to money laundering violations.

What is a Form U-5?

: Upon the termination of a registered representative’s employment, the

: National Association of Securities Dealers (NASD) requires member firms,
: including broker-dealers, investment advisers, and issuers of securities, to

: complete and file a Form U-5 within 30 days of dismissal, and to provide a
: copy of the form to the employee. Among other information, the U-5 calls
: for the employer to disclose the reason for the employee’s termination. The
: firm must also update the Form U-5 if it later learns of any additional

: information that should have been included. Filing is mandatory and firms
: are subject to penalties for non-compliance.
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Although a firm’s duty to prepare an accurate Form U-5 should not, in theory, expose the firm to liability (since
there can be no liability for a truthful statement), the more unfavorable the statements on Form U-5, the more
likely the statements will be challenged by an action for defamation. Whether or not statements made on a Form
U-5 are protected from such suits, by either an absolute or qualified privilege, is a matter of state law. Courts
have generally agreed that employers must be provided some form of protection or immunity, since otherwise,
they would have an incentive to be less candid on Forms U-5. However, courts have disagreed about the
appropriate standard for such immunity.

The Rosenberg Case

In Rosenberg, the plaintiff filed a complaint in the United States District Court for the Southern District of New
York, alleging libel, among other things, over MetL.ife’s statements on the Form U-5. The district court held that
under New York law, statements made on a Form U-5 are “absolutely privileged.” On appeal, Rosenberg argued
that a qualified, not an absolute, privilege attached to statements made on a Form U-5. The United States Court
of Appeals for the Second Circuit, noting that New York law was unsettled on whether absolute or qualified
immunity applied to statements on a Form U-5, certified the following question to New York State’s highest
court, the New York Court of Appeals: “[a]re statements made by an employer on a Form-U-5 subject to an
absolute or qualified privilege?”

The Court of Appeals answered the question, adopting the broadest form of immunity—an absolute privilege.
The Court’s decision was based on the Form U-5’s compulsory nature, its role in the NASD’s quasi-judicial
process and the protection of public interests.

In reaching its holding, the Court noted that when a compelling public policy requires that the speaker be
immune from suit, the law affords an absolute privilege, while statements fostering a lesser public interest are
subject only to a qualified privileged. The Court explained that the absolute privilege generally is reserved for
communications made by individuals participating in a public function, such as legislative or judicial
proceedings, to ensure that such persons’ fear of a civil action do not have an adverse impact upon the discharge
of their pubic function.

The Court reasoned that the public interests implicated by the filing of Forms U-5 are significant, since they play
a significant role in the NASD’s self-regulatory process. The form is designed to alert the NASD to potential
misconduct, and to enable the NASD to investigate, sanction, and deter misconduct by its registered
representatives. The NASD’s actions ultimately benefit the general investing public, which faces the potential
for substantial harm if exposed to unethical brokers. The Court emphasized that accurate and forthright
responses on the Form U-5 are critical to achieving these objectives.

As a result of the Rosenberg decision, New York employees are no longer entitled to monetary damages
resulting from Form U-5 defamation claims when such claims are brought in court. Although California follows
the absolute privilege rule, other states do not. Courts applying Tennessee, Illinois, Oklahoma, North Carolina,
Michigan and Florida law have granted Form U-5 statements qualified, rather than absolute, immunity. It is also
important to note that New York employers may be subject to the qualified (and not the absolute) privilege in
federal cases where other states’ laws apply. Still other jurisdictions, such as New Jersey, have not yet decided
this issue. Such states may, however, look to New York law on financial services industry matters and adopt the
absolute privilege, as they have in the past with respect to other issues surrounding the financial industry.

2 BG)




CLIENT

Other Recent Defamation Claims in the Financial Industry

A week before the Rosenberg decision, on March 21, 2007, an NASD arbitrator found Alliance Capital
Management LP and related Alliance companies liable for defaming the claimant, a former AllianceBernstein
broker, after the employer made public statements about the broker. See Schaffran v. Alliance Capital
Management, LP, et al., 2007 WL 1001079, (N.A.S.D.) 04-06498. Schaffran, however, differs form the
Rosenberg decision in at least two significant ways. First, the forum in that case was an NASD arbitration, not a
court of law. Although arbitrators are afforded wide discretion, an arbitration award may be vacated if it is
rendered in “manifest disregard of the law.” In other words, arbitration decisions will generally be upheld,
except if the arbitrator knew the law, yet refused to apply it, or if the law ignored by the arbitrator was well
defined, explicit, and clearly applicable to the case. Second, the Schaffran case did not involve a Form U-5.
Rather, when the claimant’s employment was terminated, his firm made public statements about him and
another employee. Although the Schaffran case was decided prior to Rosenberg, the holding in Schaffran would
not necessarily have changed if issued post-Rosenberg, since the public policy basis for the absolute privilege
surrounding statements made on Forms U-5 simply does not apply in connection with allegedly defamatory
public statements.

What Remedies Remain Available to Terminated Employees?

Although terminated registered employees can no longer bring valid defamation claims based on statements
made on their U-5s, those employees who believe they have been maliciously defamed on a Form U-5 may
commence an arbitration proceeding or court action to expunge any alleged defamatory language. Accordingly,
and as always, employers must remember to be honest and forthright in their disclosures on employees’ Forms
U-5. Finally, employers are reminded to keep their comments within the context of the Form U-5, since
republishing comments outside of the U-5 context may lead to the loss of the absolute privilege.

* k *

If you have any questions regarding the Rosenberg and similar decisions, please contact David Jacobs at
310/557-9517, djacobs@ebglaw.com or Susan Gross Sholinsky at 212/351-4789, sgross@ebglaw.com.

Anna Cohen, an Associate in the Labor and Employment practice in the Firm's New York Office, contributed to
this Client Alert.
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This document has been provided for informational purposes only and is not intended and should not be
construed to constitute legal advice. Please consult your attorneys in connection with any fact-specific situation
under federal law and the applicable state or local laws that may impose additional obligations on you and your
company.
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