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EPSTEIN BECKER & GREEN, P.C.

In Ledbetter, Supreme Court Limits Discriminatory Pay Claims

: On May 29, 2007, the United States Supreme Court held that an employee
: who files a discriminatory pay charge under Title VII of the 1964 Civil
: Rights Act must file within 180 or 300 days, depending on the state, of the
: initial pay decision or else be forever barred (Ledbetter v. Goodyear Tire &
: Rubber Co., Inc., 05-1074, 5/29/07). In holding that Title VII’s statute of
: limitations begins to run when the “allegedly discriminatory pay decision
: was made and communicated to her,” the Court rejected the plaintiff’s
:arguments that each subsequent paycheck was a separate act of
: discrimination and that the most recent decision of denying her a raise was
: unlawful because it accumulated intentionally discriminatory disparities
: from prior years. Following the precedent set in National Railroad
: Passenger Corp. v. Morgan, 536 U.S. 101, 114 (2002), that the time for
: filing a charge of employment discrimination with the Equal Employment
: Opportunity Commission (EEOC) begins when any “[d]iscrete ac[t]” of
i discrimination occurs, the Court stated that a pay-setting decision is a
: “discrete act” that starts the time for filing. Employers can doubtless use
: this decision to limit claims under federal law, but this decision will only
: further the trend toward bringing such claims under state statutes with more
: lenient limitations law.

: Plaintiff Lilly Ledbetter (Ledbetter), worked for the defendant Goodyear
: Tire and Rubber Company (Goodyear) from 1979 until 1998. In 1998,
. Ledbetter submitted a questionnaire to the EEOC alleging certain acts of
: discrimination on the basis of sex, and she filed a formal EEOC charge in
: July of that year. After taking early retirement in November 1998, Ledbetter
: filed a lawsuit in federal District Court alleging, among other claims, a Title
: VII pay discrimination claim and a claim under the Equal Pay Act of 1963
: (EPA). The lower court granted Goodyear’s motion for summary judgment
: on Ledbetter’s EPA claim on the basis that Goodyear had demonstrated that
: any pay disparity resulted from Ledbetter’s consistently weak performance,
inot on the basis of sex. The District Court, however, had allowed
: Ledbetter’s Title VIl pay discrimination claim to proceed to trial, and
: Goodyear appealed.

On appeal to the Court of Appeals for the Eleventh Circuit, Goodyear
: contended that Ledbetter’s pay discrimination claim was barred with respect
: to all pay decisions made 180 days before the filing of her EEOC
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questionnaire and that no discriminatory act relating to Ledbetter’s pay had occurred after that date. The Court
of Appeals agreed, holding that Ledbetter’s Title VII pay discrimination claim was time barred. 421 F.3d 1169,
1182-83 (11th Cir. 2005). Ledbetter filed a petition for a writ of certiorari on the sole question as to whether a
plaintiff may bring an action under Title VII alleging illegal pay discrimination when the disparate pay is
received during the statutory limitations period, but is the result of discriminatory pay decisions that occurred
earlier (i.e. outside the limitations period). The United States Supreme Court granted certiorari, 126 S. Ct. 2965
(2006), in light of a disagreement among the Courts of Appeals as to the proper application of the limitations
period in Title VII disparate-treatment pay cases. Citing Ledbetter, 421 F.3d 1169; Forsyth v. Federation
Employment & Guidance Serv., 409 F.3d 565 (2d Cir. 2005); Shea v. Rice, 409 F.3d 448 (D.C. App. 2005).

The Court, in an opinion authored by Justice Samuel Alito, began its analysis by stating that an individual
alleging that an employment practice is discriminatory as to an individual’s compensation because of that
individual’s sex must first file a charge with the EEOC. Such a charge must be filed within a specified period
after the alleged unlawful employment practice occurred. The Court explained that the specified period may
either be 180 or 300 days, depending on the state, and if the employee does not submit a timely EEOC charge,
the employee is barred from thereafter challenging that employment practice in court under federal law.

Ledbetter argued that the paychecks that were issued to her during the EEOC charging period, the 180-day
period preceding the filing of her EEOC questionnaire, were each a separate act of discrimination, claiming that
the paychecks were unlawful because they would have been larger if she had been evaluated in a
nondiscriminatory manner prior to the EEOC charging period. Ledbetter alternatively argued that a 1998
decision denying her a raise violated Title VIl because it “‘carried forward intentionally discriminatory
disparities from prior years.”” In rejecting both of these arguments, the Court relied upon its decision in Lorance
v. AT&T Technologies, Inc., 490 U.S. 900, 907-08 (1989), for the settled law that the EEOC charging period
runs from the time when the discrete act of alleged intentional discrimination occurred, not from the date when
the effects of the alleged discrimination were felt. The Court explained that “[a] new charging period does not
occur, and a new charging period does not commence, upon the occurrence of subsequent nondiscriminatory
acts that entail adverse effects resulting from the past discrimination.” The Court held that Ledbetter’s failure to
file an EEOC charge within 180 days after the alleged discriminatory pay decision barred her lawsuit, and the
subsequent paychecks issued to her during the 180 days prior to the filing of her EEOC charge do not provide a
basis for overcoming her prior failure to file a timely EEOC charge.

Ledbetter further argued that the decision in Bazemore v. Friday, 478 U.S. 385 (1986), required the Court to
treat her claim differently than the claims in Morgan and Lorance, because her claim related to pay. Ledbetter
argued that the statement in Bazemore that “‘[e]ach week’s paycheck that delivers less to a black than to a
similarly situated white is a wrong actionable under Title VII’” established a “paycheck accrual rule” under
which each paycheck, even if not accompanied by discriminatory intent, triggers a new EEOC charging period
during which the complainant may properly challenge any prior discriminatory conduct that impacted the
amount of that paycheck, no matter how long ago the alleged discrimination occurred. Ledbetter claimed that the
decision in Bazemore dispensed with the need to prove actual discriminatory intent in pay cases. The Court
disagreed and explained that Bazemore stands for the proposition that an employer violates Title V11 and triggers
a new EEOC charging period whenever the employer issues paychecks using an intentionally discriminatory pay
structure, “[bJut a new Title VII violation does not occur and a new charging period is not triggered when an
employer issues paychecks pursuant to a system that is ‘facially nondiscriminatory and neutrally applied.”” The
Court clarified that precharging period discrimination adversely affecting the calculation of a neutral factor, i.e.
seniority, that is used in determining future pay does not mean that each new paycheck constitutes a new
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violation and restarts the EEOC charging period. The Court held that Ledbetter’s lawsuit was barred because
there was no evidence that Goodyear initially adopted its performance-based pay system in order to discriminate
on the basis of sex.

Ledbetter also relied upon a variety of policy arguments in favor of giving alleged pay discrimination more time
before they are required to file a charge with the EEOC, claiming that pay discrimination is harder to detect than
other forms of employment discrimination. The Court did not address the issue of whether Title VII suits are
amenable to the discovery rule. The Court rejected Ledbetter’s policy arguments and quoted the decision in
Mohasco Corp. v. Silver, 447 U.S. 807, 825 (1980), for the notion that Title VIl should be applied as written so
as to encourage the “‘prompt processing of all charges of employment discrimination.”” The Court explained that
the EEOC filing deadline “protects employers from defending claims arising from employment decisions that
are long past,” and that the short deadline reflects Congress’ intent to encourage the prompt processing of all
charges of employment discrimination. The Court reasoned that while the challenged acts will almost always be
documented by the employer, the employer’s intent is almost always disputed, and evidence relating to intent
may fade quickly with time.

Justice Ginsburg authored a dissenting opinion with whom three other justices joined, and took (for her) the
somewhat rare step of actually delivering her dissent orally from the bench . Ginsburg suggested that “[p]ay
disparities ... have a closer kinship to hostile work environment claims than to charges of a single episode of
discrimination,” and therefore pay disparities do not fit within discrete acts that are more easily identifiable, such
as termination, refusal to hire, or failure to promote. The dissent concluded by stating that Congress would have
to intervene to overturn the decision. Several members of Congress have already responded to the decision,
including Sen. Hillary Rodham Clinton, D-N.Y., who stated she would introduce legislation “to clarify
congressional intent” in the matter.

The Ledbetter decision is good news for employers as it protects employers from being subject to lawsuits for
decisions made many years earlier that would be difficult to defend. Employers should take note that the
decision, at least expressly, applies only to claims under Title VII, and different results are possible under the
Equal Pay Act and likely under many state statutes. Employers should continue to take all reasonable steps to
ensure pay decisions do not have a discriminatory effect. Finally, employers should be cognizant of proposed
legislation that may result in response to the Ledbetter decision.

* k *

Please feel free to contact James P. Flynn in the firm’s Newark office at 973/639-8285 or jflynn@ebglaw.com, if you have any
questions or comments. Daniel R. Levy, an associate in the National Litigation Department, assisted in the preparation of this Alert.

This document has been provided for informational purposes only and is not intended and should not be construed to constitute legal
advice. Please consult your attorneys in connection with any fact-specific situation under the applicable state or local laws that may
impose additional obligations on your company.
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