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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS, SHERMAN DIVISION 

 
PLANO CHAMBER OF COMMERCE; TEXAS 
ASSOCIATION OF BUSINESS; ALLEN-
FAIRVIEW CHAMBER OF COMMERCE; 
FRISCO CHAMBER OF COMMERCE; 
MCKINNEY CHAMBER OF COMMERCE; 
PARIS-LAMAR COUNTY CHAMBER OF 
COMMERCE; GILMER AREA CHAMBER OF 
COMMERCE; GREATER PORT ARTHUR 
CHAMBER OF COMMERCE; KILGORE 
CHAMBER OF COMMERCE; LONGVIEW 
CHAMBER OF COMMERCE; LUFKIN-
ANGELINA COUNTY CHAMBER OF 
COMMERCE; TYLER AREA CHAMBER OF 
COMMERCE; CHAMBER OF COMMERCE 
OF THE UNITED STATES OF AMERICA; 
NATIONAL AUTOMOBILE DEALERS 
ASSOCIATION; THE NATIONAL 
ASSOCIATION OF MANUFACTURERS; 
NATIONAL ASSOCIATION OF 
WHOLESALER-DISTRIBUTORS; NATIONAL 
FEDERATION OF INDEPENDENT 
BUSINESS; NATIONAL RETAIL 
FEDERATION; AMERICAN BAKERS 
ASSOCIATION; AMERICAN HOTEL & 
LODGING ASSOCIATION; AMERICAN 
SOCIETY OF ASSOCIATION EXECUTIVES; 
ASSOCIATED BUILDERS AND 
CONTRACTORS; INDEPENDENT 
INSURANCE AGENTS AND BROKERS OF 
AMERICA; INTERNATIONAL FRANCHISE 
ASSOCIATION; INTERNATIONAL 
WAREHOUSE AND LOGISTICS 
ASSOCIATION; NATIONAL ASSOCIATION 
OF HOMEBUILDERS; ANGLETON 
CHAMBER OF COMMERCE; BAY CITY 
CHAMBER OF COMMERCE & 
AGRICULTURE; BAYTOWN CHAMBER OF 
COMMERCE; CEDAR PARK CHAMBER OF 
COMMERCE; CLEAR LAKE AREA 
CHAMBER OF COMMERCE; COPPELL 
CHAMBER OF COMMERCE; CORSICANA 
AND NAVARRO COUNTY CHAMBER OF 
COMMERCE; EAST PARKER COUNTY 
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CHAMBER OF COMMERCE; GALVESTON 
REGIONAL CHAMBER OF COMMERCE; 
GRAND PRAIRIE CHAMBER OF 
COMMERCE; GREATER EL PASO 
CHAMBER OF COMMERCE; GREATER 
IRVING-LAS COLINAS CHAMBER OF 
COMMERCE; GREATER NEW BRAUNFELS 
CHAMBER OF COMMERCE; GREATER 
TOMBALL CHAMBER OF COMMERCE; 
HOUSTON NORTHWEST CHAMBER OF 
COMMERCE; HUMBLE AREA CHAMBER 
OF COMMERCE d/b/a LAKE HOUSTON 
CHAMBER OF COMMERCE KILLEEN 
CHAMBER OF COMMERCE; LUBBOCK 
CHAMBER OF COMMERCE; MCALLEN 
CHAMBER OF COMMERCE; MINERAL 
WELLS AREA CHAMBER OF COMMERCE; 
NORTH SAN ANTONIO CHAMBER OF 
COMMERCE; PEARLAND CHAMBER OF 
COMMERCE; PORT ARANSAS CHAMBER 
OF COMMERCE; PORTLAND CHAMBER OF 
COMMERCE; RICHARDSON CHAMBER OF 
COMMERCE; ROCKPORT-FULTON 
CHAMBER OF COMMERCE; ROUND ROCK 
CHAMBER OF COMMERCE; SAN ANGELO 
CHAMBER OF COMMERCE; TEXAS HOTEL 
AND LODGING ASSOCIATION; TEXAS 
RETAILER ASSOCIATION; and TEXAS 
TRAVEL INDUSTRY ASSOCIATION, 
   
                                          PLAINTIFFS,   
   
v.  Civil Action No. 16-cv-732 
   
THOMAS E. PEREZ, in his official capacity as 
Secretary of Labor, U.S. Department of Labor, 
DAVID WEIL, in his official capacity as 
Administrator, Division of Wage and Hour, 
U.S. Department of Labor, and the U.S. 
DEPARTMENT OF LABOR 

  

   
                                          DEFENDANTS.   
 

COMPLAINT 
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 Plaintiffs are a broad and diverse coalition of more than fifty-five Texas and national 

business groups.  On behalf of themselves and the millions of businesses and employers they 

represent in Texas and throughout the nation, they allege as follows: 

INTRODUCTION 

1. Plaintiffs bring this action under the Administrative Procedure Act (“APA”), 5 

U.S.C. § 500 et seq., challenging a final rule promulgated by the United States Department of 

Labor (“DOL” or “Department”) on May 18, 2016 entitled, “Defining and Delimiting the 

Exemptions for Executive, Administrative, Professional, Outside Sales and Computer 

Employees,” (hereafter the “new Overtime Rule” or simply “the Rule”), 81 Fed. Reg. 32,391 

(May 23, 2016). The Overtime Rule exceeds the authority of the DOL and Defendants Thomas 

E. Perez and David Weil under the Fair Labor Standards Act (“FLSA” or “Act”), and also is 

arbitrary, capricious, contrary to procedures required by law, and otherwise contrary to law. 

Unless this Court vacates and sets aside the new Overtime Rule, this unprecedented Rule will 

impair Plaintiffs’ statutory rights to treat as exempt from overtime millions of heretofore exempt 

executive, administrative, professional, and computer employees. The Rule will go into effect on 

December 1, 2016, causing economic harm to both employers and many of the employees who 

will be subject to the Rule’s new overtime requirements. 

2. The new Overtime Rule drastically alters DOL’s minimum salary requirements 

for exemption—increasing the minimum by 100%—so as to impose new overtime payment 

requirements on businesses of all sizes and employers that employ millions of individuals who 

have historically been considered to be exempt from overtime. The new Overtime Rule defies the 

mandate of Congress to exempt executive, administrative, professional, and computer employees 

from the overtime requirements of the FLSA. The Rule raises the minimum salary threshold so 
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high that the new salary threshold is no longer a plausible proxy for the categories exempted by 

Congress.  As a result, the exemption is effectively lost for entire categories of salaried 

executive, administrative, professional, and computer employees whose job duties qualify them 

to be treated as exempt, in a manner that is inconsistent with and departs from more than 75 years 

of congressionally approved regulation by the Department. As explained further below, the 

justifications offered by DOL for the new minimum salary do not constitute a permissible 

construction of the statutory terms and are based upon reasoning that is arbitrary, capricious, and 

otherwise contrary to law. 

3. In an implicit acknowledgement that its new minimum salary threshold would 

otherwise exclude many employees intended by Congress to be treated as exempt executive, 

administrative, professional, or computer employees, DOL’s new Overtime Rule permits 

employers for the first time to count nondiscretionary bonuses, incentives, and commissions 

toward up to 10 percent of the minimum salary level for exemption.  However, this provision is 

so restricted by the DOL as to be meaningless to the great majority of employers, because the 

Rule arbitrarily excludes nondiscretionary bonuses, incentives and commissions paid less 

frequently than quarterly and because it arbitrarily excludes other types of compensation (e.g., 

discretionary bonuses, profit-sharing, stock options, employer-funded retirement benefit, and 

deferred compensation). 

4.   The new Overtime Rule also violates the Act and exceeds DOL’s regulatory 

authority by establishing an unprecedented “escalator” provision that will dramatically increase 

the minimum salary over time.  This provision not only departs from the terms of the FLSA, it 

does so without additional notice and comment required by the APA.  Furthermore, DOL’s 
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justifications for this departure from three-quarters of a century of administrative practice are 

again arbitrary, capricious, and otherwise contrary to law. 

5.  Employer members of the Plaintiff associations, and their previously exempt 

employees across many industries, job categories, and geographic areas, will be injured by the 

new Overtime Rule. The costs of compliance will force many smaller employers and non-profits 

operating on fixed budgets to cut critical programming, staffing, and services to the public. Many 

employers will lose the ability to effectively and flexibly manage their workforces upon losing 

the exemption for frontline executives, administrators, and professionals.  Millions of employees 

across the country will have to be reclassified from salaried to hourly workers, resulting in 

restrictions on their work hours that will deny them opportunities for advancement and hinder 

performance of their jobs—to the detriment of their employers, their customers, and their own 

careers.  Finally, the failure of DOL to provide any phase-in period for the radical increase in the 

minimum salary level required for exemption under the Rule, and the inclusion of an 

unprecedented escalator provision, exacerbates the significant impact on businesses, both large 

and small, that will be harmful to the economy as a whole.  The new Overtime Rule should be 

vacated in order to protect the rights of Plaintiffs and their members and employees, and the 

interests of the public. 

PARTIES 

6. Plaintiff Plano Chamber of Commerce (“Plano Chamber”) is committed to 

maximizing business development and economic growth of the Plano community through 

advocacy, education, innovation, and collaboration.  Founded in 1946, the Plano Chamber has 

worked tirelessly to promote local economic growth, foster business-friendly policies, and serve 

its members through exceptional programs, benefits, and service.  Accredited as a five-star 
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chamber of commerce in 2015, the Plano Chamber is recognized as being in the top 1 percent of 

all chambers in the United States.  The Plano Chamber is the voice of the business community in 

Plano and brings this action on behalf of itself and its members, in order to advance the interests 

of its members. Along with all of the Plaintiffs identified below, many of the Plano Chamber’s 

member organizations employ executive, administrative, professional, or computer employees 

whose previously exempt status will be adversely affected by the new Overtime Rule, to the 

detriment of Plano Chamber’s members, employees, and customers. 

7. Texas Association of Business (“TAB”) is the state chamber of commerce for 

Texas, advocating for policies favorable to businesses on behalf of Texas employers and 

businesses of all sizes and representing more than 4,000 business members and their over 

600,000 employees at the state and federal levels.  On the federal level, TAB works to promote a 

national affairs agenda aimed at improving the climate for employers, so their employees may 

thrive.  TAB regularly brings litigation challenging the legality of rulemaking by federal 

agencies, including the U.S. Department of Labor, in order to protect the legal rights of Texas 

businesses with respect to subjects such as employment regulations, wages, hours, and benefits, 

and regulatory cost-benefit analysis.  The new Overtime Rule is directly contrary to TAB’s goal 

of minimizing the regulatory burdens faced by Texas employers.  TAB brings this action on 

behalf of itself and its members, in order to advance the interests of its members and, more 

broadly, the entire business community in Texas. 

8. Plaintiff Allen-Fairview Chamber of Commerce (“Allen-Fairview Chamber”) is a 

non-profit association that strives to be the indispensable resource for Allen and Collin County 

businesses.  The Allen-Fairview Chamber is a voluntary organization of business owners and 

citizens who are investing their time and money in a true community development program to 
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improve the economic, civic, and cultural fortitude of the region, community, and greater Allen 

area.  The Allen-Fairview Chamber brings this action on behalf of itself and its members. 

9. Plaintiff Frisco Chamber of Commerce (“Frisco Chamber”) is a four-star 

accredited chamber of commerce and is the “Voice of Business” and an advocate for the business 

community in the Frisco area, implementing ideas and maintaining and strengthening the 

business environment in the area.  The Frisco Chamber does this by providing information, 

resources, and connections to and for the business and local community.  The Frisco Chamber 

has more than 1,150 member businesses that provide goods and services to the growing, bustling 

economy in Frisco and the surrounding area.  The Frisco Chamber brings this action on behalf of 

itself and its members. 

10. Plaintiff McKinney Chamber of Commerce (“McKinney Chamber”) is a four-star 

accredited chamber of commerce.  The McKinney Chamber is an advocate and voice for the 

McKinney business community.  The McKinney Chamber represents over 40,000 employees 

from over 1,200 business investors in the McKinney and North Texas region.  It serves as the 

unified business voice for McKinney.  The McKinney Chamber brings this action on behalf of 

itself and its members, in order to advance the interests of its members. 

11. Plaintiff Paris-Lamar County Chamber of Commerce (“Paris-Lamar County”) 

seeks to lead the way for economic growth in Lamar County by promoting and meeting the needs 

of business, industry, and tourism.  The Paris-Lamar County Chamber brings this action on 

behalf of itself and its members. 

12. Plaintiff Gilmer Area Chamber of Commerce (“Gilmer Area Chamber”) is an 

active association of local business owners and individual members whose main goal is to 

promote commerce, tourism and charity in Upshur County, Texas.  The Gilmer Area Chamber 

Case 4:16-cv-00732   Document 1   Filed 09/20/16   Page 7 of 32 PageID #:  7



 

8 
 

has more than 200 members.  The Gilmer Area Chamber brings this action on behalf of itself and 

its members, in order to advance the interests of its members. 

13. Plaintiff Greater Port Arthur Chamber of Commerce (“Port Arthur Chamber”) is a 

membership organization of business and community representatives that works together as a 

team to advocate for enhanced educational opportunities, infrastructure improvements, the 

creation of jobs, and a positive vision for the future for the Port Arthur area and surrounding 

communities.  The Port Arthur Chamber brings this action on behalf of itself and its members, in 

order to advance the interests of its members. 

14. Plaintiff Kilgore Chamber of Commerce (“Kilgore Chamber”) is a business 

organization of member investors and partners from a cross-section of the business community.  

The Kilgore Chamber is a voice for business and is focused on strengthening the business 

environment.  The Kilgore Chamber represents more than 350 businesses that provide goods and 

services to Kilgore and the surrounding area.  The Kilgore Chamber brings this action on behalf 

of itself and its members, in order to advance the interests of its members. 

15. Plaintiff Longview Chamber of Commerce (“Longview Chamber”) is a voluntary 

organization of businesses and professional men and women who have joined together for the 

betterment of business, development of tourism, development of downtown Longview, and the 

overall quality of life in Longview and the surrounding area.  The Longview Chamber brings this 

action on behalf of itself and its members, in order to advance the interests of its members. 

16. Plaintiff Lufkin-Angelina County Chamber of Commerce (“Lufkin-Angelina 

Chamber”) advocates to improve the economic prosperity and the business environment in 

Lufkin and Angelina Counties.  For more than 90 years, the Lufkin-Angelina Chamber has 

served to improve the business community in both counties through the stimulation of economic 

Case 4:16-cv-00732   Document 1   Filed 09/20/16   Page 8 of 32 PageID #:  8



 

9 
 

growth and trade, the education of the public in the role and purpose of business, and the support 

of activities which enhance the area’s quality of life, and by serving as a catalyst for positive 

change in the community.  The Lufkin-Angelina Chamber brings this action on behalf of itself 

and its members, in order to advance the interests of its members. 

17. Plaintiff Tyler Area Chamber of Commerce (“Tyler Area Chamber”) aims to 

enhance the business environment, economic well-being, and quality of life for the Tyler area.  

The Tyler Area Chamber consists of more than 2,500 businesses, organizations, and individuals 

that work to advance the interests of the business community in the Tyler area.  The Tyler Area 

Chamber brings this action on behalf of itself and its members, in order to advance the interests 

of its members. 

18. Plaintiff Chamber of Commerce of the United States of America (“Chamber”) is 

the world’s largest federation of businesses and business associations. It directly represents 

300,000 members and indirectly represents the interests of more than three million businesses 

and trade associations of every size, in every industry sector, and from every region of the 

country. More than 96% of the Chamber’s members are small businesses with 100 or fewer 

employees. An important function of the Chamber is to represent the interests of its members in 

matters before Congress, the Executive Branch, and the courts. To that end, the Chamber 

regularly brings litigation challenging the legality of rulemaking by federal agencies, including 

the U.S. Department of Labor, in order to protect the legal rights of American businesses with 

respect to subjects such as employment regulations, wages, hours, and benefits, and regulatory 

cost-benefit analysis. The Chamber brings this action on behalf of itself and its members, in order 

to advance the interests of its members and, more broadly, the entire business community. 

Case 4:16-cv-00732   Document 1   Filed 09/20/16   Page 9 of 32 PageID #:  9



 

10 
 

19. Plaintiff National Automobile Dealers Association ("NADA") is a national non-

profit trade organization, founded in 1917, serving and representing franchised new car and truck 

dealers nationwide.  Its members sell new cars and trucks and related goods and services as 

authorized dealers of various motor vehicle manufacturers and distributors doing business in the 

United States. As of October 2015, NADA had approximately 16,000 franchised motor vehicle 

dealerships as members in the United States. As an organization, NADA informs members about 

relevant legal and regulatory issues and closely monitors federal statutes, state statutes, and court 

rulings interpreting such laws. NADA appears before and submits briefs to courts and other 

tribunals to advocate interpretations of federal and state statutes that will advance the interests of 

its members as a group.  NADA brings this action on behalf of itself and its members. 

20. Plaintiff National Association of Manufacturers (“NAM”) is the leading advocate 

for the U.S. manufacturing community. The NAM represents thousands of businesses of all sizes 

from every industry and every region of the country. The NAM’s membership includes several 

employer associations as well as individual employers. The NAM and its members regularly 

advise employers on labor relations matters. The NAM brings this action on behalf of itself and 

its members. 

21. Plaintiff National Association of Wholesaler-Distributors (“NAW”) is an 

employer and a non-profit trade association that represents the wholesale distribution 

industry.  NAW is composed of direct member companies and a federation of approximately 85 

national, regional, state and local associations and their member firms, which together include 

approximately 40,000 companies operating at more than 150,000 locations throughout the 

nation.  NAW’s members form the backbone of the United States economy; the link in the 

marketing chain between manufacturers and retailers as well as commercial, institutional, and 
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governmental end users.  Although wholesaler-distributors vary widely in size, the overwhelming 

majority are small to medium size, closely held businesses.  The wholesale distribution industry 

generates $5.6 trillion in annual sales volume and provides stable and well-paying jobs to more 

than 5.9 million workers.  NAW brings this action on behalf of itself and its members. 

22. Plaintiff the National Federation of Independent Business (“NFIB”) is the nation’s 

leading small business advocacy association, representing members in all 50 states and 

Washington, DC.  Founded in 1943 as a nonprofit, nonpartisan organization, NFIB’s mission is 

to promote and protect the rights of its members to own, operate, and grow their businesses.  

NFIB represents about 325,000 independent business owners who are located throughout the 

United States, in varying industries that cover virtually all of the small businesses affected by the 

new Overtime Rule.  NFIB brings this action on behalf of itself and its members. 

23. Plaintiff National Retail Federation (“NRF”) is the world’s largest retail trade 

association, representing retailers of all types and sizes from across the United States, ranging 

from the largest department stores to the smallest sole proprietors, including specialty, apparel, 

discount, online, independent, grocery retailers, and chain and local restaurants and service 

establishments, among others.  NRF brings this action on behalf of itself and its members.  

24. Plaintiff American Bakers Association (“ABA”) is the leading voice for the 

wholesale baking industry.  The ABA represents the interests of bakers before Congress, federal 

agencies, the courts, and international regulatory authorities.  The baking industry generates more 

than $102 billion in economic activity annually and employs more than 706,000 highly skilled 

people.  ABA advocates on behalf of more than 700 baking facilities and baking company 

suppliers.  ABA brings this action on behalf of itself and its members.   
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25. Plaintiff Associated Builders and Contractors (“ABC”) is a national construction 

industry trade association representing nearly 21,000 chapter members. ABC and its 70 chapters 

help members develop people, win work and deliver that work safely, ethically and profitably for 

the betterment of the communities in which they work. The vast majority of ABC member 

contractors are small businesses, but they employ workers whose training and experience span all 

of the 20-plus skilled trades that comprise the construction industry, and include many exempt 

employees covered by the new Rule.  ABC brings this action on behalf of itself and its members. 

26. Plaintiff American Hotel and Lodging Association (“AH&LA”), founded in 1910, 

is the sole national association representing all segments of the lodging industry, including hotel 

owners, REITs, chains, franchisees, management companies, independent properties, bed and 

breakfasts, state hotel associations, and industry suppliers.  Supporting 8 million jobs and with 

over 24,000 properties in membership nationwide, the AH&LA represents more than half of all 

the hotel rooms in the United States.  The mission of AH&LA is to be the voice of the lodging 

industry, its primary advocate, and an indispensable resource. AH&LA serves the lodging 

industry by providing representation at the federal, state and local level in government affairs, 

education, research, and communications.  AH&LA also represents the interests of its members 

in litigation that raises issues of widespread concern to the lodging industry.  AH&LA brings this 

action on behalf of itself and its members. 

27. Plaintiff American Society of Association Executives (“ASAE”) is a membership 

organization of more than 21,000 association professionals and industry partners representing 

more than 9,300 organizations.  Its members manage leading trade associations, individual 

membership societies, and voluntary organizations across the United States.  ASAE’s mission is 

to provide resources, educations, ideas, and advocacy to enhance the power and performance of 
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the association community.  ASAE is a leading voice on the value of associations and the 

resources they can bring to bear on society’s most pressing problems.  ASAE brings this action 

on behalf of itself and its members. 

28. Plaintiff Independent Insurance Agents and Brokers of America (“IIABA”) is a 

voluntary federation of state associations comprising the nation’s largest association of 

independent insurance agencies, and representing the interests of a nationwide network of over 

21,000 small, medium and large businesses in all 50 states.  The new Overtime Rule will result in 

thousands of independent insurance agencies suffering tangible economic harm.  IIABA and its 

state associations, as employers, will also be subject to the new Overtime Rule, and will suffer 

economic injury as a result of the rule.  IIABA brings this action on behalf of itself, its 50 state 

associations, and its member businesses.  

29. Plaintiff International Franchise Association (“IFA”) is a membership 

organization of franchisors, franchisees, and suppliers.  Founded in 1960, the IFA is the world’s 

oldest and largest organization dedicated to the use of the franchise business model.  The IFA’s 

membership includes more than 1,350 franchisor companies and more than 12,000 franchisees 

nationwide, including in Texas.  IFA brings this action on behalf of itself and its members. 

30. Plaintiff International Wholesale and Logistics Association (“IWLA”) was 

founded in 1891 to advocate for the interests of warehouse-based third party logistics providers 

(3PLs) that store, distribute and add value to manufacturers’ products as they move through the 

supply chain. The vast majority of IWLA member companies are small businesses.  IWLA 

brings this action on behalf of itself and its members. 

31. Plaintiff National Association of Homebuilders (“NAHB”) is a national trade 

association whose mission is to enhance the climate for housing and the building industry.  Chief 
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among NAHB’s goals is providing and expanding opportunities for all consumers to have safe, 

decent and affordable housing.  Founded in 1942, NAHB is a federation of more than 700 state 

and local associations.  About one-third of NAHB’s 140,000 members are involved in home 

building, remodeling, multifamily construction, and other aspects of residential and light 

commercial construction. NAHB members will construct approximately eighty percent of the 

housing built this year. 

32. Plaintiffs Angleton Chamber of Commerce, Bay City Chamber of Commerce & 

Agriculture, Baytown Chamber of Commerce, Cedar Park Chamber of Commerce, Clear Lake 

Area Chamber of Commerce, Coppell Chamber of Commerce, Corsicana and Navarro County 

Chamber of Commerce, East Parker County Chamber of Commerce, Galveston Regional 

Chamber of Commerce, Grand Prairie Chamber of Commerce, Greater El Paso Chamber of 

Commerce, Greater-Irving Las Colinas Chamber of Commerce, Greater New Braunfels Chamber 

of Commerce, Greater Tomball Chamber of Commerce, Houston Northwest Chamber of 

Commerce, Humble Area Chamber of Commerce d/b/a/ Lake Houston Chamber of Commerce, 

Killeen Chamber of Commerce, Lubbock Chamber of Commerce, McAllen Chamber of 

Commerce, Mineral Wells Area Chamber of Commerce, North San Antonio Chamber of 

Commerce, Pearland Chamber of Commerce, Port Aransas Chamber of Commerce, Portland 

(Texas) Chamber of Commerce, Richardson Chamber of Commerce, Rockport-Fulton Chamber 

of Commerce, Round Rock Chamber of Commerce, and San Angelo Chamber of Commerce  

(collectively “the Texas Chambers of Commerce”) are twenty-eight voluntary, non-profit, 

membership organizations representing tens of thousands of businesses located throughout the 

rest of the State of Texas (i.e., outside of the physical confines of the Eastern District of Texas).  

The Texas Chambers of Commerce all advocate for the interests of their respective members on a 
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wide variety of legislative, regulatory, and economic development matters affecting businesses 

and the communities within their respective jurisdictions throughout the State of Texas.  These 

Texas Chambers bring this action on behalf of themselves and their members.   

33. Plaintiffs Texas Hotel and Lodging Association (“THLA”), Texas Retailers 

Association (“TRA”), and Texas Travel Industry Association (“TTIA”) are non-profit trade 

associations representing every aspect of the lodging, retail, travel, and tourism industries 

statewide in Texas.  THLA, TRA, and TTIA bring this action on behalf of themselves and their 

members. 

34. As a result of the new Overtime Rule, Plaintiffs and their member employers will 

be harmed in their ability to maintain the overtime exemption for executive, administrative, and 

professional employees who otherwise would be exempt from payment of overtime under the 

FLSA. Plaintiffs and their members will incur legal, payroll, and accounting costs in order to 

comply with the new Rule, both before and after its effective date. They will also suffer harm to 

their ability to manage their businesses due to the loss of flexibility in the hours worked by 

previously exempt executive, administrative, professional, and computer employees and the 

forced conversion of millions of previously exempt salaried employees to an hourly basis. 

35. In addition to having standing in their own right as employers of many exempt 

employees whose status is adversely affected by the new Rule, Plaintiffs also have standing to 

pursue this action as associations representing millions of employers and businesses, under the 

three-part test of Hunt v. Washington State Apple Advertising Commission, 432 U.S. 333, 343 

(1977), because (1) Plaintiffs’ members would otherwise have standing to sue in their own right; 

(2) the interests at stake in this case are germane to Plaintiffs’ organizational purposes; and 
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(3) neither the claims asserted nor the relief requested requires the participation of Plaintiffs’ 

individual members. 

36. Defendant Thomas E. Perez is the United States Secretary of Labor with his office 

located at 200 Constitution Avenue, NW, Washington, DC 20210. Pursuant to 5 U.S.C. § 703, he 

is being sued in his official capacity as head of DOL, along with DOL itself, which promulgated 

the Rule.  

37. Defendant David Weil is the Administrator of the DOL’s Wage and Hour 

Division. Pursuant to 5 U.S.C. §703, he is being sued in his official capacity as the officer at the 

Department primarily responsible for the promulgation and implementation of the Rule. 

 

 

JURISDICTION AND VENUE 

38. This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C. § 

1331, because it is a civil action arising under the Constitution and laws of the United States, 

including the FLSA, 29 U.S.C. § 201 et seq., and the APA, 5 U.S.C. § 500 et seq.  

39. The Court is authorized to award relief under the APA, 5 U.S.C. §§ 701-706, the 

Declaratory Judgment Act, 28 U.S.C. §§ 2201-2202, Rules 57 and 65 of the Federal Rules of 

Civil Procedure, and the general legal and equitable powers of this Court. 

40. Venue is proper in this district under 28 U.S.C. § 1391(e) because this is an action 

against officers and an agency of the United States, and Plaintiffs Allen-Fairview Chamber, 

Frisco Chamber, McKinney Chamber, Plano Chamber, Gilmer Area Chamber, Kilgore Chamber, 

Longview Chamber, Lufkin-Angelina County Chamber, and Paris-Lamar County Chamber, and 

Port Arthur Chamber reside in this judicial district and no real property is involved in this action.  
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Venue is also proper in the Sherman Division of this Court because Plaintiffs Allen-Fairview 

Chamber, Frisco Chamber, McKinney Chamber, Plano Chamber, and Paris-Lamar County 

Chamber reside in this Division.   

BACKGROUND 

I. The FLSA’s Exemption of Executive, Administrative, Professional and Computer 
Employees Prior to the New Overtime Rule 

 
41. The Fair Labor Standards Act, enacted by Congress in 1938 during the Great 

Depression, generally requires covered employers to pay their employees at least the federal 

minimum wage (currently, $7.25 per hour) for all hours worked and overtime pay at one and 

one-half an employee’s regular rate of pay for all hours worked over 40 in a single workweek.  

29 U.S.C. §§ 206 (minimum wage), 207 (overtime).   

42. Congress never intended the overtime requirements to be applied universally.  As 

enacted in 1938, and amended through the years since, the FLSA includes almost 50 partial or 

complete exemptions from the Act’s overtime requirements. This case concerns exemptions 

enacted by Congress as part of the original FLSA in 1938, which are in turn based upon 

provisions contained in the National Industry Recovery Act of 1933: the so-called “white collar” 

exemption from both the minimum wage and overtime requirements, for “any employee 

employed in a bona fide executive, administrative, or professional, … capacity, or in the capacity 

of outside salesman (as such terms are defined and delimited by regulations of the Secretary), 

subject to the provisions of [the APA].” 29 U.S.C. § 213(a)(1).   

43. Congress did not further define the terms “executive,” “administrative,” or 

“professional” (“EAP”) in the Act itself.  However, the contemporaneous legislative record 

establishes that Congress meant to exempt these types of employees because they typically earn 

salaries well above the minimum wage and enjoy other compensatory privileges such as above 
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average fringe benefits, greater job security and better opportunities for advancement, setting 

them apart from the nonexempt workers entitled to overtime pay. As a result, these categories of 

employees generally have little need for the protections of the FLSA.  Furthermore, the 

legislators who enacted the FLSA viewed the type of work performed by executive, 

administrative, and professional employees as difficult to standardize to any time frame and 

could not be easily spread to other workers after 40 hours in a week, making compliance with the 

overtime provisions difficult and thus potentially precluding the expanded hiring of hourly 

employees that was intended by the FLSA.  

44. Since 1940, DOL’s Part 541 regulations (29 C.F.R. Part 541) have included three 

tests that employees must meet before qualifying for the white-collar exemption: First, 

employees must be paid on a “salary basis,” meaning that they must be paid a regular, 

predetermined amount of compensation which is not subject to reduction because of variations in 

the quality or quantity of the work performed.1  Second, employees must be paid at least the 

minimum salary level for exemption established in the regulations, currently $455 per week 

($23,660 annually) as set in 2004.  Third, the employees must have a primary duty of performing 

the exempt executive, administrative, professional, computer or outside sales job duties.2   

45. In 1990, Congress enacted legislation directing DOL to permit computer systems 

analysts, computer programmers, software engineers and other similarly-skilled professional 

workers to qualify for exemption under 29 U.S.C. 213(a)(1). This enactment also extended the 

exemption to such computer employees paid on an hourly basis at a rate at least 6 and 1/2 times 

                                                           
1 Teacher, doctors, lawyers and outside sales employees are not subject to the salary level and salary basis 

tests.  29 C.F.R. § 541.303(d) (teachers); 29 C.F.R. § 541.304(d) (doctors and lawyers); 29 C.F.R. § 541.500(c) 
(outside sales). In addition, exempt computer employees may be paid by the hour.  29 U.S.C. § 213(a)(17); 541.29 
C.F.R. § 541.400(b). 

2 29 C.F.R. § 541.100 (executives); 29 C.F.R. § 541.200 (administrative employees); 29 C.F.R. § 541.300 
(professionals); 29 C.F.R. § 541.400 (computer); 29 C.F.R. § 541.500 (outside sales). 
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the minimum wage (in addition to computer employees paid on a salary basis as required under 

the Part 541 regulations). DOL issued final regulations implementing this enactment in 1992.  

However, when the minimum wage was increased in 1996, Congress enacted a separate 

exemption for computer employees in 29 U.S.C. § 213(a)(17), and froze the hourly rate 

requirement at $27.63 (which equaled 6 and 1/2 times the former $4.25 minimum wage).  

Section 213(a)(17) does not grant DOL authority to further define the required job duties for 

computer employees or to change the $27.63 hourly wage.  In 2004, DOL collected into a new 

Subpart E of Part 541 the substance of the original 1990 congressional enactment, the 1992 final 

regulations and the 1996 congressional enactment.  Thus, the same duties tests now apply to 

computer employees paid $455 per week on a salary basis under Section 213(a)(1) or paid 

$27.63 on an hourly basis under Section 213(a)(17). 

46. In 2004, DOL added a streamlined duties test for highly compensated employees, 

currently defined as employees with total annual compensation of at least $100,000, who are 

exempt if they customarily and regularly perform at least one of the exempt duties of an 

executive, administrative or professional employee. 29 C.F.R. § 541.601. 

47. The new Overtime Rule changes only the minimum salary level that an employer 

must pay their exempt executive, administrative, or professional employees under Section 

213(a)(1) in order for them to qualify for the white-collar exemptions. As DOL has 

acknowledged repeatedly from the beginning of its regulation of the exemption, the Department 

is not authorized to set wages or salaries for exempt employees. Thus, when DOL first issued 

regulations to define and delimit the white collar exemptions on October 20, 1938, DOL set a 

minimum salary level for exemption at $30 per week and established the job duties employees 

must perform to qualify for the exemptions.  3 Fed. Reg. 2,518 (Oct. 20, 1938).  At the time, this 
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salary level reflected a reasonable proxy for workers who were genuinely employed in a white-

collar capacity.  

48. Shortly thereafter, in 1940, the Wage and Hour Division of DOL held hearings 

and issued a report under the name of the Presiding Officer, Harold Stein.3 The Stein Report 

declared that the salary level should “deny exemption to a few employees who might not 

unreasonably be exempted,” but that the Department would act contrary to the mandate of 

Congress if it set the minimum salary level for exemption so high as to exclude from the 

exemption many employees who would meet the duties requirements. 1940 Stein Report at 6. 

This statement is consistent with a fundamental principle of separation of powers: that the FLSA 

gives DOL authority to resolve ambiguity at the edges of the statutory exemptions, but that DOL 

is not free to add additional requirements on top of the statutory terms.  

49. Similarly, in his report on hearings held in 1949 to update the salary levels for the 

EAP exemptions, Presiding Officer Weiss reaffirmed that the minimum salaries for exempt status 

should not be set at a level that would result “in defeating the exemption for any substantial 

number of individuals who could reasonably be classified for purposes of the Act as bona fide 

executive, administrative, or professional employees.” 1949 Weiss Report at 9. Weiss also 

observed that “improving the conditions of such employees is not the objective of the 

regulations.” Id. at 11.  Rather, the Department declared that the sole purpose of the salary level 

test is “screening out the obviously nonexempt employees.” Id. at 8. See also, e.g., id. at 11-12 

(“Any new figure recommended should also be somewhere near the lower end of the range of 

prevailing salaries for these employees.”); id. at 14 (“Consideration must also be given to the fact 

                                                           
3 Executive, Administrative, Professional . . . Outside Salesman Redefined, Wage and Hour Division, U.S. 
Department of Labor, Report and Recommendations of the Presiding Officer (Harold Stein) at Hearings 
Preliminary to Redefinition (Oct.10, 1940) (‘‘Stein Report’’). 
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that executives in many of the smaller establishments are not as well paid as executives 

employed by larger enterprises.”); id. at 15 (“The salary test for bona fide executives must not be 

so high as to exclude large numbers of the executives of small establishments from the 

exemption.”). Presiding Officer Weiss further acknowledged that the Department must take into 

account regional and industry-sector variations in compensation for similar white-collar 

responsibilities: “To be sure, salaries vary, industry by industry, and in different parts of the 

country, and it undoubtedly occurs that an employee may have a high order of responsibility 

without a commensurate salary.”  1949 Weiss Report at 11.   

50. Presiding Officer Kantor reaffirmed these principles after the Wage Hour Division 

held further hearings on the salary tests in 1958: “Essentially the salary tests are guides to assist 

in distinguishing bona fide executive, administrative, and professional employees from those 

who were not intended by the Congress to come within these categories.  They furnish a practical 

guide to the investigator as well as to employers and employees in borderline cases, and simplify 

enforcement by providing a ready method of screening out the obviously non-exempt employee.” 

1958 Kantor Report at 2-3 (emphasis added).  Thus, to avoid excluding millions of employees 

from the exemption who do perform exempt job duties, for many decades the Department has 

recognized that “the same salary cannot operate with equal effect as a test in high-wage and low-

wage industries and regions, and in metropolitan and rural areas, in an economy as complex and 

diversified as that of the United States. Despite the variation in effect, however, it is clear that the 

objectives of the salary tests will be accomplished if the levels selected are set at points near the 

lower end of the current range of salaries,” 1958 Kantor Report at 5, of exempt employees “in the 

lowest-wage region, or in the smallest size establishment group, or in the smallest-sized city 

group, or in the lowest-wage industry,” id. at 6-7. 
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51. Most recently, the Administrator of the Wage Hour Division stated in 2004: 

The legislative history indicates that the section 13(a)(1) exemptions were 
premised on the belief that the workers exempted typically earned salaries 
well above the minimum wage, and they were presumed to enjoy other 
compensatory privileges such as above average fringe benefits and better 
opportunities for advancement, setting them apart from the nonexempt 
workers entitled to overtime pay. Further, the type of work they performed 
was difficult to standardize to any time frame and could not be easily spread 
to other workers after 40 hours in a week, making compliance with the 
overtime provisions difficult and generally precluding the potential job 
expansion intended by the FLSA's time-and-a-half overtime premium.4 
 

52.   Between 1940 and 2004, administrations of both parties raised the minimum 

salary level for exemption seven times—in 1940, 1949, 1958, 1963, 1970, 1975, and 2004.5  

With few exceptions, DOL has until now set the minimum salary level for exemption by 

studying the salaries actually paid to exempt employees and setting the salary at no higher than 

the 20th percentile in the lowest-wage regions, the smallest size establishment groups, the 

smallest-sized cities and the lowest-wage industries. 

53. The last major revisions to the Part 541 regulations came in 2004 during the 

Administration of President George W. Bush, 29 years after the previous increases to the salary 

level tests. At that time, DOL eliminated the long-dormant “long” duties test and established a 

new standard minimum salary for exempt status at $455 per week ($23,660 annually). DOL also 

established a new “highly compensated” salary test applicable to employees currently defined as 

employees with total annual compensation of at least $100,000, who are exempt if they 

                                                           
4 Final Rule, Defining and Delimiting the Exemptions for Executive, Administrative, Professional, Outside 

Sales and Computer Employees, 69 Fed. Reg. 22122, 22124 (April 23, 2004) (hereinafter “2004 Final Rule), citing 
Report of the Minimum Wage Study Commission, Volume IV at 236, 240 (June 1981) (“1981 Commission Report”) 
(“Higher base pay, greater fringe benefits, improved promotion potential and greater job security have traditionally 
been considered as normal compensatory benefits received by EAP employees, which set them apart from non-EAP 
employees.).  See also 1981 Commission Report at 243 (“These compensatory privileges include authority over 
others, opportunity for advancement, paid vacation and sick leave, and security of tenure.”). 

5 5 Fed. Reg. 4,077 (Oct. 10, 1940); 14 Fed. Reg. 7,705 (Dec. 24, 1949); 23 Fed. Reg. 8,962 (Nov. 18, 
1958); 29 Fed. Reg. 9,505 (Aug. 30, 1963); 35 Fed. Reg. 883 (Jan. 22, 1970); 40 Fed. Reg. 7,091 (Feb. 19, 1975). 
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customarily and regularly perform at least one of the exempt duties of an executive, 

administrative or professional employee. 29 C.F.R. § 541.601.   

54. In setting the minimum salary level in 2004, DOL “considered the data . . .  

showing the salary levels of the bottom 10 percent, 15 percent and 20 percent of all salaried 

employees, and salaried employees in the lower wage south and retail sectors.”6  The Department 

set the minimum salary level at $455 per week ($23,660 annually), the 20th percentile for 

salaried employees in the south region and retail industry, rather than at the 10th percentile as in 

1958, to account for the proposed change from the “short” and “long” test structure and because 

the data included nonexempt salaried employees.”7 

B. DOL’S New Overtime Rule 

55. Notwithstanding the foregoing statutory mandates and longstanding regulatory 

precedent, on May 18, 2016, DOL published its new Overtime Rule, fundamentally departing 

from Congressional intent and decades of regulatory policy. For the first time in the history of the 

FLSA, the new Overtime Rule establishes a minimum salary test that will exclude from the 

white-collar exemptions forty percent or more of all salaried workers in the lowest wage Census 

region, currently the “South”—although the Department’s metric for the “South” includes 

Maryland, the District of Columbia, and Virginia, which are three of the top ten median income 

states. Under the new Rule, effective December 1, 2016, the minimum salary for exempt 

employees will more than double, from $455 per week to $913 per week ($23,660 to $47,476, 

annualized). Id. at 32,393.   

                                                           
6 2004 Final Rule, 69 Fed. Reg. at 22,167 & Table 2. 
7 2004 Final Rule, 69 Fed. Reg. at 22,168-69 & Table 3. 
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56. At $913 per week, the new minimum salary level will result in defeating the 

exemption for a substantial number of individuals who could reasonably be classified as bona 

fide executive, administrative, or professional employees on the basis of their duties. The 

Department’s new salary threshold is so high that it is no longer a plausible proxy for delimiting 

which jobs fall within the statutory terms “executive,” “administrative,” or “professional.”  The 

new Overtime Rule thus contradicts the congressional requirement to exempt such individuals 

from the minimum wage and overtime requirements of the FLSA.  

57. In an implicit acknowledgement that its new minimum salary level will exclude 

many employees who perform exempt job duties, DOL’s Final Rule permits employers for the 

first time to count nondiscretionary bonuses, incentives, and commissions toward up to ten 

percent of the minimum salary level for exemption. 81 Fed. Reg. at 32,443. However, this new 

provision fails to prevent the Rule’s radical departure from the intent of Congress as expressed in 

the statutory exemption. In particular, the inclusion of bonuses, incentives, and commissions, is 

so restricted that it fails to mitigate and actually exacerbates the impact of the new Overtime 

Rule’s exclusion of millions of employees who perform exempt duties. This is so because the 

new provision arbitrarily excludes nondiscretionary bonuses, incentives and commissions 

constituting more than ten percent of exempt employees’ salaries, and excludes entirely those 

bonuses, incentives and commissions paid less frequently than quarterly, as well as other types of 

compensation (e.g., discretionary bonuses, profit-sharing, stock options, employer-funded 

retirement benefit, and deferred compensation).  Furthermore, DOL’s selection of ten percent 

was arbitrary and without any specific reasoning to justify it. 

58. The new Overtime Rule also establishes an “index” provision, which 

automatically sets in motion an update to the minimum salary requirements to even higher levels 
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every three years. 81 Fed. Reg. at 32,430. The Rule’s automatic indexing will cause the salary 

threshold to even further depart from any meaningful approximation of the terms “executive,” 

“administrative,” and “professional.” Nor is there any basis to conclude that Congress authorized 

the Department to index the salary level test for exemption under section 213(a)(1). Congress has 

provided for automatic indexing in numerous other statutes, such as the cost of living increases 

for Social Security benefits in the Social Security Act. But in the 77 year history of the FLSA, 

Congress has never provided for automatic increases of the minimum wage. Congress also has 

never indexed the minimum hourly wage for exempt computer employees under 29 U.S.C. 

§ 213(a)(17), the tip credit wage under 29 U.S.C. § 203(m), or any of the subminimum wages 

available in the Act. And Congress similarly has never indexed the minimum salary threshold for 

the white-collar exemptions. 

59. There also is no precedent for indexing the minimum salary threshold in the 

regulatory history of Part 541.  In its 2004 rulemaking, the DOL rejected indexing as contrary to 

congressional intent and as disproportionately affecting lower-wage geographic regions and 

industries, stating:  

[T]he Department finds nothing in the legislative or regulatory history that would support 
indexing or automatic increases.  Although an automatic indexing mechanism has been 
adopted under some other statutes, Congress has not adopted indexing for the Fair Labor 
Standards Act. In 1990, Congress modified the FLSA to exempt certain computer 
employees paid an hourly wage of at least 6.5 times the minimum wage, but this standard 
lasted only until the next minimum wage increase six years later. In 1996, Congress froze 
the minimum hourly wage for the computer exemption at $27.63 (6.5 times the 1990 
minimum wage of $4.25 an hour).  In addition, as noted above, the Department has 
repeatedly rejected requests to mechanically rely on inflationary measures when setting 
the salary levels in the past because of concerns regarding the impact on lower wage 
geographic regions and industries.  This reasoning applies equally when considering 
automatic increases to the salary levels. The Department believes that adopting such 
approaches in this rulemaking is both contrary to   congressional intent and inappropriate.   

 
2004 Final Rule, 69 Fed. Reg. at 22,171-72.   
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60. Finally, the Rule significantly increases the total annual compensation required to 

qualify as a “highly compensated employees” to $134,004, up from $100,000.  81 Fed. Reg. at 

32,393. 

61. DOL projects that more than 4.2 million employees all over the country will lose 

their exempt status immediately when the Rule goes into effect, with an additional 3.9 million 

employees in the second year. 81 Fed. Reg. at 32,393 & 32394, Table ES1. By Year 10, because 

of the automatic increases to the minimum salary level, DOL predicts that an additional 5 million 

employees will lose their exempt status.  Id. at 32,393.  

62. The economic analysis set forth by DOL in support of the new Rule was 

inadequate due to its: reliance on the Current Population Survey as the sole source of salary data; 

inadequate assessment of compliance costs, transfers, benefits, regulatory flexibility analysis and 

unfunded mandate impacts; inadequate analysis of the full costs and benefits of available 

alternatives; and inattention to the regulatory risks inherent in a sudden change in regulatory 

requirements and salary test adjustment procedures. 

COUNT ONE: 
 

The New Overtime Rule’s Minimum Salary Threshold Exceeds DOL’s Statutory Authority 
Under the FLSA in Violation of the Administrative Procedure Act 

63. Plaintiffs incorporate by reference the allegations in paragraphs 1-62 as if fully set 

forth here. 

64. The Administrative Procedure Act, 5 U.S.C. § 706(2)(C), directs a reviewing 

court to “hold unlawful and set aside agency action, findings, and conclusions found to be . . . in 

excess of statutory jurisdiction, authority, or limitations, or short of statutory right.”   
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65. The FLSA declares that employers shall have no obligation to pay overtime to any 

employee who is an executive, administrative, professional, or computer-professional employee. 

29 U.S.C. § 213(a)(1). 

66. DOL’s dramatic increase in the minimum salary threshold for exempt employees 

disqualifies millions of bona fide executive, administrative, and professional employees from the 

exempt status that Congress established, in violation of the FLSA and the APA.  The Rule raises 

the minimum salary threshold so high that the new salary threshold is no longer a plausible proxy 

for the categories exempted from the overtime requirement by Congress.   

67. Alternatively, the minimum salary threshold, taken to this extreme, must be found 

not to be authorized by Congress. 

68. For these reasons, the new Overtime Rule should be held unlawful and set aside. 

COUNT TWO: 

The New Overtime Rule’s Escalator Provision Exceeds DOL’s Statutory Authority Under 
the FLSA in Violation of the Administrative Procedure Act 

 
69. Plaintiffs incorporate by reference the allegations in paragraphs 1-68 as if fully set 

forth here. 

70. The Administrative Procedure Act, 5 U.S.C. § 706(2)(C), directs a reviewing 

court to “hold unlawful and set aside agency action, findings, and conclusions found to be . . . in 

excess of statutory jurisdiction, authority, or limitations, or short of statutory right.”  It also 

directs a reviewing court to “hold unlawful and set aside agency action, findings, and conclusions 

found to be … without observance of procedure required by law.”  Id. § 706(2)(D) 

71. DOL’s unprecedented escalator provision in the new Overtime Rule exceeds any 

authority granted to the Department by Congress, which has never authorized indexing of the 

minimum salary thresholds related to overtime under the FLSA. 
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72. The FLSA mandates that the terms “executive,” “administrative,” and 

“professional” shall be “defined and delimited by regulations of the Secretary[], subject to the 

provisions of [the APA].” 29 U.S.C. § 213(a)(1). 

73. With exceptions that are not applicable here, the regulations of the Secretary 

referenced in Section 213(a)(1) must go through notice-and-comment rulemaking under the 

APA, 5 U.S.C. § 553. 

74. By purporting to implement automatic updates of the minimum salary thresholds 

every three years, the indexing provision in the new Overtime Rule violates the notice-and-

comment rulemaking requirements of the APA. 

75. For these reasons, the new Overtime Rule should be held unlawful and set aside. 

COUNT THREE: 
 

The New Overtime Rule is Arbitrary, Capricious, and Otherwise Contrary to Law in 
Violation of the Administrative Procedure Act 

 
76. Plaintiffs incorporate by reference the allegations in the preceding paragraphs as if 

fully set forth here. 

77. The Administrative Procedure Act, 5 U.S.C. § 706(2)(A), directs a reviewing 

court to “hold unlawful and set aside agency action, findings, and conclusions found to be . . . 

arbitrary and capricious, an abuse of discretion, or otherwise not in accordance with law.” In 

rulemaking under the APA, an agency may not ignore significant evidence in the record, draw 

conclusions that conflict with the record evidence, rely on contradictory assumptions or 

conclusions, consider factors that Congress did not permit the agency to address, or fail to 

consider an important aspect of the problem it purports to be remedying. See Motor Vehicles 

Manufacturers Ass’n v. State Farm Mutual Insurance, 463 U.S. 29, 43 (1983); see also Michigan 

v. EPA, 135 S. Ct. 2699, 2706 (2015). Finally, an agency reversing longstanding regulatory 
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policy is required to acknowledge, explain and justify its reversal, and such explanation must 

take cognizance of the strong reliance interests of the regulated community with regard to the 

original regulation. See Encino Motorcars v. Navarro, 136 S.Ct. 2117 (June 20, 2016). 

78. In promulgating the new Overtime Rule, the Department acted arbitrarily, 

capriciously, and otherwise not in accordance with the law in several respects outlined above.  

DOL failed to provide a reasoned explanation, consistent with the FLSA and Congress’s 

expressed intentions, for its doubling of the minimum salary standard to a level that for the first 

time excludes a high percentage of all salaried employees nationally, regardless of job duties, 

geographic area or size of business. To the extent that DOL acknowledged at all the regulatory 

change imposed by its new Overtime Rule, the agency improperly minimized its departure from 

decades of precedent and Congressional intent.  

79. Furthermore, it is apparent from the preamble to the Rule that DOL relied on 

factors that Congress did not intend for it to consider, specifically by excluding far more than the 

“obviously non-exempt employees” and instead excluding millions of employees who are 

performing bona fide exempt job duties.  DOL also based its radical new fortieth percentile 

salary standard on grounds that run counter to the evidence before the agency, specifically the 

false claim that the current salary threshold was improperly paired with the obsolete long duties 

test.  

80. The new Overtime Rule also fails to take cognizance of the strong reliance 

interests of the regulated community—consisting of millions of employers across the country—

whose business models have been built on the salary levels for exempt status established over the 

course of the past 75 years.  Again, DOL fails to acknowledge the radical increase in the salary 
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threshold, which has never been set at the twentieth percentile of overall salaries, but is now 

being doubled to the fortieth percentile adopted in the new Overtime Rule.   

81. The nature of the Department’s arbitrary and capricious minimum salary threshold 

is further exposed by DOL’s decision to allow employers to satisfy only up to ten percent of the 

minimum salary level with nondiscretionary bonuses, incentives, and commissions, and only if 

such payments are made quarterly or more frequently.  DOL’s decisions to exclude 

nondiscretionary bonuses, incentives and commissions paid less frequently than quarterly and to 

exclude other types of compensation (e.g., discretionary bonuses, profit-sharing, stock options, 

employer-funded retirement benefit, deferred compensation) are also arbitrary and capricious. 

82. For these reasons as well, the new Overtime Rule should be held unlawful and set 

aside. 

PRAYER FOR RELIEF 

83. WHEREFORE, Plaintiffs pray for an order and judgment: 

a. Vacating and setting aside the new Overtime Rule under 5 U.S.C. § 706. 

b. Declaring that the new Overtime Rule was promulgated by the Defendants 

in excess of statutory jurisdiction, authority, or limitations under 5 U.S.C. 

§ 706(2)(C); is arbitrary, capricious, or otherwise contrary to law within the 

meaning of 5 U.S.C. § 706(2)(A); and was promulgated without observance 

of procedures required by law within the meaning of 5 U.S.C. § 706(2)(D);  

c. Enjoining the defendants and all its officers, employees, and agents from 

implementing, applying, or taking any action whatsoever under the Final 

Rule anywhere within the Defendants’ jurisdiction to implement the 

challenged Rule;  
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d. Issuing all process necessary and appropriate to postpone the effective date 

of the Overtime Rule and to maintain the status quo pending the Court’s 

review of this case, including by issuing relief under 5 U.S.C. § 705; 

e. Awarding Plaintiffs their reasonable costs and expenses, including 

reasonable attorneys' fees under the Equal Access to Justice Act or 

otherwise, incurred in bringing this action; and 

f. Granting such other and further relief as this Court deems just and proper. 

 

      Respectfully submitted, 

      /s/ Robert F. Friedman   
      Robert F. Friedman 
      Texas Bar No. 24007207 
      LITTLER MENDELSON, P.C. 
      2001 Ross Avenue, Suite 1500 
      Dallas, Texas 75201-2931 
      Tel:  (214) 880-8100 
      Fax:  (214) 880-0181 
      rfriedman@littler.com 
 
      /s/ Maurice  Baskin     
      Maurice  Baskin, DC Bar No. 248898*  
      Tammy McCutchen, DC Bar No.591725*  
      LITTLER MENDELSON, PC 
      815 Connecticut Ave., NW 
      Washington, DC 20036 
      Tel:  (202) 772-2526 
      mbaskin@littler.com 
      tmccutchen@littler.com 
 
      *pro hac vice movants 
      ATTORNEYS FOR THE PLAINTIFFS 
Of Counsel: 

Steven P. Lehotsky 
Warren Postman 
U.S. CHAMBER LITIGATION CENTER 
1615 H Street, NW 
Washington, DC 20062 
Tel:  (202) 463-4337 
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slehotsky@uschamber.com 
wpostman@uschamber.com 
 
Attorneys for Plaintiff Chamber of Commerce  
of the United States of America 

 
Linda E. Kelly  
Patrick N. Forrest  
Leland P. Frost  
MANUFACTURERS’ CENTER FOR LEGAL ACTION  
733 10th Street, NW, Suite 700  
Washington, DC 20001  
(202) 637-3000  
 
Attorneys for Plaintiff the National  
Association of Manufacturers  

 
Karen R. Harned 
Elizabeth Milito 
NFIB SMALL BUSINESS LEGAL CENTER 
1201 F Street, NW, Suite 200 
Washington, DC 20004 
(202) 314-2048 
 
Attorneys for Plaintiff National Federation 
of Independent Business 
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U.S. Department of Labor  
Wage and Hour Division  
Washington, D.C. 20210  
_____________________________________________________________________________ 

Administrator’s Interpretation No. 2016-1 

January 20, 2016 

Issued by ADMINISTRATOR DAVID WEIL 

SUBJECT:  Joint employment under the Fair Labor Standards Act and Migrant and Seasonal 
Agricultural Worker Protection Act.  

Through its enforcement efforts, the Department of Labor’s Wage and Hour Division (WHD) 
regularly encounters situations where more than one business is involved in the work being 
performed and where workers may have two or more employers.  More and more, businesses are 
varying organizational and staffing models by, for instance, sharing employees or using third-
party management companies, independent contractors, staffing agencies, or labor providers.  As 
a result, the traditional employment relationship of one employer employing one employee is 
less prevalent.1  WHD encounters these employment scenarios in all industries, including the 
construction, agricultural, janitorial, warehouse and logistics, staffing, and hospitality industries.  

The growing variety and number of business models and labor arrangements have made joint 
employment more common.2  In view of these evolving employment scenarios, the 
Administrator believes that additional guidance will be helpful concerning joint employment 

1 For example, a corporate hotel chain may contract out to another business the management, 
catering, or housekeeping services at one of its hotels.  Workers who perform these services at 
the hotel may wear uniforms with the name of the hotel chain or the other business and may 
perform tasks dictated by the hotel chain, the other business, or both.   

2 WHD considers joint employment in hundreds of investigations every year.  WHD has 
determined, for example, that maritime fabrication facilities jointly employed welders, 
pipefitters, and other workers hired by staffing agencies; that hotels and hotel operating 
companies jointly employed housekeeping and guest services workers hired by staffing agencies; 
and that growers and farm labor contractors jointly employed farmworkers.  See also Perez v. 
Lantern Light Corp., 2015 WL 3451268, at *17 (W.D. Wash. May 29, 2015) (finding that 
satellite television provider was a joint employer of the installers employed by the company with 
whom the provider contracted to install its services).   



under the Fair Labor Standards Act (FLSA), 29 U.S.C. 201, et seq., and the Migrant and 
Seasonal Agricultural Worker Protection Act (MSPA), 29 U.S.C. 1801, et seq.3 
 
Whether an employee has more than one employer is important in determining employees’ rights 
and employers’ obligations under the FLSA and MSPA.  It is a longstanding principle under both 
statutes that an employee can have two or more employers for the work that he or she is 
performing.  When two or more employers jointly employ an employee, the employee’s hours 
worked for all of the joint employers during the workweek are aggregated and considered as one 
employment, including for purposes of calculating whether overtime pay is due.  Additionally, 
when joint employment exists, all of the joint employers are jointly and severally liable for 
compliance with the FLSA and MSPA.4  Where joint employment exists, one employer may also 
be larger and more established, with a greater ability to implement policy or systemic changes to 
ensure compliance.  Thus, WHD may consider joint employment to achieve statutory coverage, 
financial recovery, and future compliance, and to hold all responsible parties accountable for 
their legal obligations. 
 
Certainly, not every subcontractor, farm labor contractor, or other labor provider relationship 
will result in joint employment.  This Administrator’s Interpretation (AI) provides guidance on 
identifying those scenarios in which two or more employers jointly employ an employee and are 
thus jointly liable for compliance under the FLSA or MSPA.  This AI first discusses the broad 
scope of the employment relationship under the FLSA and MSPA.5  It then discusses the 
concepts of horizontal and vertical joint employment and relevant joint employment regulations.   
 
Horizontal joint employment exists where the employee has employment relationships with two 
or more employers and the employers are sufficiently associated or related with respect to the 

3 In June 2014, WHD issued Administrator’s Interpretation No. 2014-2, “Joint Employment of 
Home Care Workers in Consumer-Directed, Medicaid-Funded Programs by Public Entities 
under the Fair Labor Standards Act” (Home Care AI), available at 
http://www.dol.gov/whd/opinion/adminIntrprtn/FLSA/2014/FLSAAI2014_2.pdf.  Although the 
Home Care AI was directed toward a particular employment scenario in a specific industry, the 
legal analyses in the Home Care AI and this Administrator’s Interpretation are harmonious and 
are intended to be read in conjunction with one another. 
  
4 In other words, each joint employer is individually responsible, for example, for the entire 
amount of wages due.  If one employer cannot pay the wages because of bankruptcy or other 
reasons, then the other employer must pay the entire amount of wages; the law does not assign a 
proportional amount to each employer. 
 
5 In July 2015, WHD issued Administrator’s Interpretation No. 2015-1, “The Application of the 
Fair Labor Standards Act’s ‘Suffer or Permit’ Standard in the Identification of Employees Who 
Are Misclassified as Independent Contractors” (Misclassification AI), available at 
http://www.dol.gov/whd/workers/Misclassification/AI-2015_1.pdf.  In the Misclassification AI, 
the Administrator also discussed the FLSA’s broad statutory definitions; that AI addressed the 
issue of the misclassification of employees as independent contractors and provided guidance 
regarding determining whether a worker is an employee or independent contractor.   
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employee such that they jointly employ the employee.  The analysis focuses on the relationship 
of the employers to each other.  This AI explains that guidance provided in the FLSA joint 
employment regulation – which focuses on the relationship between potential joint employers – 
is useful when analyzing potential horizontal joint employment cases.     
 
Vertical joint employment exists where the employee has an employment relationship with one 
employer (typically a staffing agency, subcontractor, labor provider, or other intermediary 
employer) and the economic realities show that he or she is economically dependent on, and thus 
employed by, another entity involved in the work.  This other employer, who typically contracts 
with the intermediary employer to receive the benefit of the employee’s labor, would be the 
potential joint employer.  Where there is potential vertical joint employment, the analysis focuses 
on the economic realities of the working relationship between the employee and the potential 
joint employer.  This AI explains that guidance provided in the MSPA joint employment 
regulation is useful when analyzing potential vertical joint employment.  The structure and 
nature of the relationship(s) at issue in the case, reflecting potentially horizontal or vertical joint 
employment or both, should determine how each case is analyzed.   
 
I. The FLSA and MSPA Broadly Define the Employment Relationship and Thus the 

Scope of Joint Employment 
 

The scope of employment relationships subject to the protections of the FLSA and MSPA is 
broad.  The FLSA defines “employee” as “any individual employed by an employer,” 29 U.S.C. 
203(e)(1), and “employer” as including “any person acting directly or indirectly in the interest of 
an employer in relation to an employee,” 29 U.S.C. 203(d).  The FLSA’s definition of “employ” 
“includes to suffer or permit to work.”  29 U.S.C. 203(g).  The “suffer or permit” definition of 
employment is “‘the broadest definition that has ever been included in any one act.’”  U.S. v. 
Rosenwasser, 323 U.S. 360, 363 n.3 (1945) (quoting statement of Sen. Hugo Black, 81 Cong. 
Rec. 7657 (1938)).  MSPA defines “employ” in exactly the same way as the FLSA, and the 
scope of employment relationships under MSPA is thus the same as it is under the FLSA.  See 29 
U.S.C. 1802(5) (“The term ‘employ’ has the meaning given such term under [the FLSA, 29 
U.S.C. 203(g)].”); 29 C.F.R. 500.20(h)(1); see also 29 C.F.R. 500.20(h)(2)-(3) (the terms 
“employer” and “employee” under MSPA are also given their meaning as found in the FLSA).   
 
The FLSA and MSPA both “specifically cover ‘joint employment’ relationships.”  Antenor v. D 
& S Farms, 88 F.3d 925, 929 (11th Cir. 1996).  The FLSA regulations explicitly state that a 
single worker may be “an employee to two or more employers at the same time.”  29 C.F.R. 
791.2(a); see also Baystate Alt. Staffing, Inc. v. Herman, 163 F.3d 668, 675 (1st Cir. 1998) (“The 
FLSA contemplates several simultaneous employers, each responsible for compliance with the 
Act.”).  The MSPA regulations provide that MSPA’s definition of the term “employ” includes 
the FLSA’s joint employment principles.  See 29 C.F.R. 500.20(h)(5); see also Antenor, 88 F.3d 
at 929 (MSPA makes clear that a worker can be jointly employed by more than one entity at the 
same time).  “Joint employment under the Fair Labor Standards Act is joint employment under 
the MSPA.”  29 C.F.R. 500.20(h)(5)(i) (emphasis omitted).6   
 

6 The Department amended the MSPA joint employment regulation in 1997. 
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The concept of joint employment, like employment generally, “should be defined expansively” 
under the FLSA and MSPA.  Torres-Lopez v. May, 111 F.3d 633, 639 (9th Cir. 1997); see also 
Misclassification AI, 3-4.  The concepts of employment and joint employment under the FLSA 
and MSPA are notably broader than the common law concepts of employment and joint 
employment, which look to the amount of control that an employer exercises over an employee.  
See Antenor, 88 F.3d at 933.  Unlike the common law control test, which analyzes whether a 
worker is an employee based on the employer’s control over the worker and not the broader 
economic realities of the working relationship, the “suffer or permit” standard broadens the 
scope of employment relationships covered by the FLSA.  See Walling v. Portland Terminal Co., 
330 U.S. 148, 150-51 (1947) (FLSA’s definitions are “comprehensive enough to require its 
application” to many working relationships which, under the common law control standard, may 
not be employer-employee relationships); Nationwide Mut. Ins. Co. v. Darden, 503 U.S. 318, 
326 (1992) (FLSA’s “suffer or permit” standard for employment “stretches the meaning of 
‘employee’ to cover some parties who might not qualify as such under a strict application of 
traditional agency law principles.”).  The test for joint employment under the FLSA and MSPA 
is thus different, for example, than the test under other labor statutes, such as the National Labor 
Relations Act, 29 U.S.C. 151 et seq., and the Occupational Safety and Health Act, 29 U.S.C. 651 
et seq.  Indeed, in FLSA and MSPA cases, “courts have found economic dependence under a 
multitude of circumstances where the alleged employer exercised little or no control or 
supervision over the putative employees.”  Antenor, 88 F.3d at 933 n.10. 
 
Moreover, prior to the FLSA’s enactment, “suffer or permit” or similar phrasing was commonly 
used in state laws regulating child labor and was “designed to reach businesses that used 
middlemen to illegally hire and supervise children.”  Antenor, 88 F.3d at 929 n.5.  A key 
rationale underlying the “suffer or permit” standard was that an employer should be liable for the 
child labor if it had the opportunity to detect work being performed illegally and the ability to 
prevent it from occurring.  See, e.g., People ex rel. Price v. Sheffield Farms-Slawson-Decker Co., 
225 N.Y. 25, 29-31 (N.Y. 1918).  Thus, the “suffer or permit to work” standard was designed to 
expand child labor laws’ coverage beyond those who controlled the child laborer, counter an 
employer’s argument that it was unaware that children were working, and prevent employers 
from using “middlemen” to evade the laws’ requirements. 
 
In sum, the expansive definition of “employ” as including “to suffer or permit to work” rejected 
the common law control standard and ensures that the scope of employment relationships and 
joint employment under the FLSA and MSPA is as broad as possible.  
 
II. Horizontal and Vertical Joint Employment Analyses in FLSA and MSPA Cases 
 
The FLSA and MSPA regulations provide relevant and complementary guidance on joint 
employment.  The structure and nature of the relationship(s) at issue should determine whether a 
particular case should be analyzed under horizontal or vertical joint employment, or both.7 

7 Given the potential complexity of employment relationships, aspects of both horizontal and 
vertical joint employment may be present in a single joint employment relationship.  For 
example, both forms of joint employment could potentially exist where two warehouses share 
employees and use a staffing agency to provide them with labor. 
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Joint employment may exist when two (or more) employers each separately employ an employee 
and are sufficiently associated with or related to each other with respect to the employee.  See 29 
C.F.R. 791.2.  This type of joint employment is sometimes referred to as horizontal joint 
employment.  In a possible horizontal joint employment situation, there is typically an 
established or admitted employment relationship between the employee and each of the 
employers, and often the employee performs separate work or works separate hours for each 
employer.  Thus, the focus of a horizontal joint employment analysis is the relationship between 
the two (or more) employers.  The FLSA regulation provides guidance on horizontal joint 
employment.  See, e.g., Chao v. A-One Med. Servs., Inc., 346 F.3d 908, 917-18 (9th Cir. 2003) 
(citing FLSA regulation).  Examples of horizontal joint employment may include separate 
restaurants that share economic ties and have the same managers controlling both restaurants, see 
Chao v. Barbeque Ventures, LLC, 2007 WL 5971772, at *6 (D. Neb. Dec. 12, 2007), or home 
health care providers that share staff and have common management, see A-One Med. Servs., 
346 F.3d at 918. 
 
Joint employment may additionally exist when an employee of one employer (referred to in this 
AI as an “intermediary employer”) is also, with regard to the work performed for the 
intermediary employer, economically dependent on another employer (referred to in this AI as a 
“potential joint employer”).8  See 29 C.F.R. 500.20(h)(5); A-One Med. Servs., 346 F.3d at 917 
(describing vertical joint employment as possible in circumstances where “a company has 
contracted for workers who are directly employed by an intermediary company”).  This type of 
joint employment is sometimes referred to as vertical joint employment.  The vertical joint 
employment analysis is used to determine, for example, whether a construction worker who 
works for a subcontractor is also employed by the general contractor, or whether a farmworker 
who works for a farm labor contractor is also employed by the grower.9  Unlike in horizontal 
joint employment cases, where the association between the potential joint employers is relevant, 
the vertical joint employment analysis instead examines the economic realities of the 
relationships between the construction worker and the general contractor, and between the 
farmworker and the grower, to determine whether the employees are economically dependent on 
those potential joint employers and are thus their employees.  The MSPA regulation provides a 
set of factors to apply an economic realities analysis in vertical joint employment cases.  
Although they do not all apply the same factors, several Circuit Courts of Appeals have also 
adopted an economic realities analysis for evaluating vertical joint employment under the FLSA.  
Regardless of the exact factors, the FLSA and MSPA require application of the broader 

8 Depending on the industry, the “intermediary employer” in a vertical joint employment 
relationship could be, for example, a staffing agency, farm labor contractor, subcontractor, or 
other labor provider, supplier, or broker, and the “potential joint employer” could be a parent 
corporation, farm owner, higher-tier contractor, or client of the staffing agency or labor provider, 
supplier, or broker.   
 
9 As discussed below, a threshold determination in those examples would be whether the 
subcontractor or farm labor contractor itself is an independent contractor or whether it has an 
employment relationship with the general contractor or grower.   
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economic realities analysis, not a common law control analysis, in determining vertical joint 
employment.   
 
The joint employment approaches described in the FLSA and MSPA regulations interpret the 
same definition of employment.  MSPA borrowed the FLSA’s definition of the term “employ” 
“with the deliberate intent” of adopting the FLSA’s joint employer doctrine “as the ‘central 
foundation’ of MSPA and ‘the best means by which to insure that the purposes of this MSPA 
would be fulfilled.’”  29 C.F.R. 500.20(h)(5)(ii) (quoting MSPA’s legislative history); see also 
29 C.F.R. 500.20(h)(5)(i) (“Joint employment under the Fair Labor Standards Act is joint 
employment under the MSPA.”) (emphasis omitted).  Therefore, the FLSA regulation is useful 
when analyzing potential horizontal joint employment cases, whether arising under the FLSA or 
MSPA.  Likewise, the factors identified in the MSPA regulation are useful when analyzing 
potential vertical joint employment cases, whether arising under MSPA or the FLSA.10  This is 
not to say that the MSPA joint employment regulation itself applies in FLSA cases; however, the 
MSPA joint employment regulation and its economic realities factors are useful guidance in an 
FLSA case because of the shared definition of employment and the coextensive scope of joint 
employment between the FLSA and MSPA.11  For the reasons explained above, including the 
common definitions, using the joint employment factors identified in the MSPA regulation in an 
FLSA case is consistent with both statutes and regulations.  It is also consistent with WHD’s 
prior guidance.  See Home Care AI, 3 (economic realities factors identified in the MSPA 
regulation should be considered when determining joint employment under the FLSA, citing 29 
C.F.R. 500.20(h)); May 11, 2001 WHD Opinion Letter (identifying MSPA regulation’s 
economic realities factors as relevant factors when determining joint employment under the 
FLSA, citing 29 C.F.R. 500.20(h)) (available at 2001 WL 1558966).  Many potential joint 
employment cases arising under the FLSA will involve vertical joint employment, and an 
economic realities analysis of the type described in the MSPA joint employment regulation 
should be applied in those cases.   
 

A. Horizontal Joint Employment and the Association of Potential Joint Employers  
 

10 Courts have long turned to an economic realities analysis in analyzing vertical joint 
employment under the FLSA.  The MSPA regulation itself cites to FLSA cases in defining joint 
employment.  See, e.g., 29 C.F.R. 500.20(h)(5)(ii) (citing Hodgson v. Griffin & Brand of 
McAllen, Inc., 471 F.2d 235, 237 (5th Cir. 1973)). 
 
11 In Layton v. DHL Express (USA), Inc., 686 F.3d 1172, 1176-78 (11th Cir. 2012), the court 
applied an economic realities analysis primarily based on the pre-1997 version of the MSPA 
joint employment regulation and correctly recognized that “in considering a joint-employment 
relationship, we must not allow common-law concepts of employment to distract our focus from 
economic dependency.”  Yet, because the case arose under the FLSA, not MSPA, the court 
declined to use the factors in the current MSPA joint employment regulation despite the fact that 
the FLSA and MSPA define the scope of employment in the same way.  See id. at 1177 
(“Although [MSPA] defines joint employment by reference to the definition provided in the 
FLSA, that does not mean that the reverse holds true—that joint employment under the FLSA is 
invariably defined by [MSPA] regulations.”). 
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Horizontal joint employment should be considered when an employee is employed by two (or 
more) technically separate but related or overlapping employers.12  For example, the horizontal 
joint employment analysis would apply where a waitress works for two separate restaurants that 
are operated by the same entity and the question is whether the two restaurants are sufficiently 
associated with respect to the waitress such that they jointly employ the waitress; or where a 
farmworker picks produce at two separate orchards and the orchards have an arrangement to 
share farmworkers.  In these scenarios, there would already be an established employment 
relationship between the waitress and each restaurant, and between the farmworker and each 
orchard.  This joint employment analysis focuses on the relationship of the employers to each 
other. 
 
In cases where joint employment is established, the employee’s work for the joint employers 
during the workweek “is considered as one employment,” and the joint employers are jointly and 
severally liable for compliance, including paying overtime compensation for all hours worked 
over 40 during the workweek.  29 C.F.R. 791.2(a).   
 
Example:13 Casey, a registered nurse, works at Springfield Nursing Home for 25 hours in one 

week and at Riverside Nursing Home for 25 hours during that same week.  If 
Springfield and Riverside are joint employers, Casey’s hours for the week are 
added together, and the employers are jointly and severally liable for paying 
Casey for 40 hours at her regular rate and for 10 hours at the overtime rate.  Casey 
should receive 10 hours of overtime compensation in total (not 10 hours from 
each employer). 

 
In determining whether a horizontal joint employment relationship exists, the focus should be on 
the relationship (and often the degree of association) between the two (or more) potential joint 
employers with respect to the employee and all of the relevant facts of the particular case.  See 
29 C.F.R. 791.2(a).  According to 29 C.F.R. 791.2(b), “[w]here the employee performs work 
which simultaneously benefits two or more employers, or works for two or more employers at 
different times during the workweek, a joint employment relationship generally will be 
considered to exist” in situations such as: (1) arrangements between the employers to share or 
interchange the employee’s services; (2) where one employer acts directly or indirectly in the 

12 Even where two establishments are sufficiently related that they are part of a single enterprise 
(as defined in 29 U.S.C. 203(r)(1)) for FLSA coverage purposes, a separate determination is 
necessary to determine whether the establishments are joint employers.  See 29 C.F.R. 779.203; 
A-One Med. Servs., 346 F.3d at 917 (“Whether two companies constitute a single enterprise for 
FLSA coverage and whether they are liable as joint employers . . . are technically separate 
issues.”).  As explained by the case law, although the two analyses may require similar fact-
finding and have similar considerations, determining that an employer is part of an enterprise to 
ascertain coverage under the FLSA is different from determining that the employer is a joint 
employer that is liable for minimum wages and overtime.  See, e.g., Patel v. Wargo, 803 F.2d 
632, 635 (11th Cir. 1986).   
 
13 The addition or alteration of any of the facts in any of the examples in this AI could change the 
resulting analysis.   
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interest of another employer in relation to the employee; or (3) where the employers are 
associated “with respect to the employment of a particular employee and may be deemed to 
share control of the employee, directly or indirectly, by reason of the fact that one employer 
controls, is controlled by, or is under common control with the other employer.”  Id. at 791.2(b).  
In Schultz v. Capital International Security, Inc., for example, the court looked to the FLSA 
regulation and concluded that security workers were jointly employed by a security firm and the 
individual that the workers were hired to protect because the two employers were associated with 
respect to the employment of the workers and shared common control over them.  See 466 F.3d 
298, 306 (4th Cir. 2006) (“the entire employment arrangement fits squarely within the third 
example of joint employment in the regulation”).  Specifically, the court explained that the 
employers were both involved in the hiring of the workers, played some role in scheduling, 
discipline, and terminations, and shared responsibility for supplying the workers with equipment.  
See id.   
 
The following facts may be relevant when analyzing the degree of association between, and 
sharing of control by, potential horizontal joint employers: 
 

• who owns the potential joint employers (i.e., does one employer own part or all of the 
other or do they have any common owners); 

• do the potential joint employers have any overlapping officers, directors, executives, 
or managers; 

• do the potential joint employers share control over operations (e.g., hiring, firing, 
payroll, advertising, overhead costs); 

• are the potential joint employers’ operations inter-mingled (for example, is there one 
administrative operation for both employers, or does the same person schedule and 
pay the employees regardless of which employer they work for); 

• does one potential joint employer supervise the work of the other; 
• do the potential joint employers share supervisory authority for the employee;     
• do the potential joint employers treat the employees as a pool of employees available 

to both of them; 
• do the potential joint employers share clients or customers; and 
• are there any agreements between the potential joint employers.    

 
See, e.g., 29 C.F.R. 791.2(b); June 14, 2005 WHD Opinion Letter (identifying a number of the 
above facts as relevant in finding joint employment) (available at 2005 WL 6219105); April 11, 
2005 WHD Opinion Letter (identifying a number of the above facts in finding joint employment) 
(available at 2005 WL 2086804); Barbeque Ventures, 2007 WL 5971772, at *1, 5-6 (separate 
legal entities who employed employees at five different restaurants were joint employers given 
common ownership, management and control; the same manager owned one legal entity, was the 
majority owner and manager of the other entity, and supervised the Area Director for all five 
restaurants).  This is not an all-inclusive list of facts that could potentially be relevant to the 
analysis.  Moreover, not all or most of the foregoing facts need to be present for joint 
employment to exist.  Rather, these facts can help determine if there is sufficient indication that 
the potential joint employers are associated with respect to the employee and thus share control 
of the employee. 
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Joint employment does not exist, however, if the employers “are acting entirely independently of 
each other and are completely disassociated” with respect to an employee who works for both of 
them.  29 C.F.R. 791.2(a).  In that event, each employer may disregard all work performed by the 
employee for the other when determining its own responsibilities under the law.  See id.  There 
are many workers who have multiple jobs with multiple employers who are not joint employers.  
For example, a high school teacher may also work a part-time job as an instructor for a 
standardized test preparatory company; the high school and the preparatory company would not 
be joint employers.  In sum, the focus of the horizontal joint employment analysis is the degree 
of association between the two potential joint employers even if they are formally separate legal 
entities and the degree to which they share control of the employee.  
 
Example: An employee is employed at two locations of the same restaurant brand.  The two 

locations are operated by separate legal entities (Employers A and B).  The same 
individual is the majority owner of both Employer A and Employer B.  The 
managers at each restaurant share the employee between the locations and jointly 
coordinate the scheduling of the employee’s hours.  The two employers use the 
same payroll processor to pay the employee, and they share supervisory authority 
over the employee.  These facts are indicative of joint employment between 
Employers A and B. 

 
In contrast, an employee works at one restaurant (Employer A) in the mornings 
and at a different restaurant (Employer B) in the afternoons.  The owners and 
managers of each restaurant know that the employee works at both 
establishments.  The establishments do not have an arrangement to share 
employees or operations, and do not otherwise have any common management or 
ownership.  These facts are not indicative of joint employment between 
Employers A and B.    

 
B. Vertical Joint Employment and Economic Dependence on the Potential Joint Employer 

 
The vertical joint employment inquiry focuses on whether the employee of the intermediary 
employer is also employed by another employer – the potential joint employer.  In vertical joint 
employment situations, the other employer typically has contracted or arranged with the 
intermediary employer to provide it with labor and/or perform for it some employer functions, 
such as hiring and payroll.  There is typically an established or admitted employment 
relationship between the employee and the intermediary employer.  That employee’s work, 
however, is typically also for the benefit of the other employer. 
 
In contrast to the horizontal joint employment analysis, where the focus is the relationship 
between the employers, the focus in vertical joint employment cases is the employee’s 
relationship with the potential joint employer and whether that employer jointly employs the 
employee.  Examples of situations where vertical joint employment might arise include garment 
workers who are directly employed by a contractor who contracted with the garment 
manufacturer to perform a specific function, see Zheng v. Liberty Apparel Co., 355 F.3d 61, 71-
72 (2d Cir. 2003); nurses placed at a hospital by staffing agencies, see Barfield v. N.Y. City 
Health & Hosps. Corp., 537 F.3d 132, 143-49 (2d Cir. 2008); or warehouse workers whose labor 
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is arranged and overseen by layers of intermediaries between the workers and the owner or 
operator of the warehouse facility, see Carrillo v. Schneider Logistics Trans-Loading & Distrib., 
Inc., 2014 WL 183956, at *9-15 (C.D. Cal. Jan. 14, 2014).  See also A-One Med. Servs., 346 
F.3d at 917; Lantern Light, 2015 WL 3451268, at *3 (where company has contracted for workers 
who are directly employed by an intermediary, court applies vertical joint employment analysis 
to relationship between company and workers); Berrocal v. Moody Petrol., Inc., 2010 WL 
1372410, at *11 n.16 (S.D. Fla. Mar. 31, 2010) (vertical joint employment may exist when “an 
employer hires laborers through a third party labor contractor”). 
 
A threshold question in a vertical joint employment case is whether the intermediary employer 
(who may simply be an individual responsible for providing labor) is actually an employee of the 
potential joint employer.  Where there is vertical joint employment, there is likely a contract or 
other arrangement – but not necessarily an employment relationship – between the intermediary 
employer and the potential joint employer.14 If the intermediary employer is an employee of the 
potential joint employer, then all of the intermediary employer’s employees are employees of the 
potential joint employer too, and there is no need to conduct a vertical joint employment 
analysis.  For example, if a farm labor contractor is not actually an independent contractor but is 
an employee of the grower (i.e., is economically dependent on the grower as a matter of 
economic reality), then all of the farm labor contractor’s farmworkers are also employees of the 
grower.  See 29 C.F.R. 500.20(h)(4).  Likewise, if a drywall subcontractor is not actually an 
independent contractor but is an employee of the higher-tier contractor, then all of the drywall 
subcontractor’s workers are also employees of the higher-tier subcontractor.  In sum, it is critical 
to first determine whether the intermediary employer is an employee of the potential joint 
employer before proceeding with the vertical joint employment analysis.15   
 
Once it is determined that the intermediary is not an employee, the vertical joint employment 
analysis should be applied to determine whether the intermediary employer’s employees are also 
employed by the potential joint employer.  Because it is an employment relationship analysis 
under the FLSA or MSPA, the vertical joint employment analysis must be an economic realities 
analysis and cannot focus only on control.  As WHD has explained, the Supreme Court and the 
Circuit Courts of Appeals apply an economic realities analysis to determine the existence of an 
employment relationship under the FLSA and MSPA.  See, e.g., Home Care AI; 
Misclassification AI; Tony & Susan Alamo Found. v. Sec’y of Labor, 471 U.S. 290, 301 (1985) 
(the test of employment under the FLSA is economic reality); Goldberg v. Whitaker House Co-
op, Inc., 366 U.S. 28, 33 (1961) (the economic realities of the worker’s relationship with the 
employer are the test of employment); 29 C.F.R. 500.20(h)(5)(iii).  The particular economic 

14 The contract between the potential joint employer and the intermediary employer may purport 
to disclaim or deny any responsibility by the potential joint employer as an employer.  However, 
that type of contractual provision is not relevant to the economic realities of the working 
relationship between the potential joint employer and the employee. 
 
15 The intermediary employer will be either an independent contractor or employee of the 
potential joint employer under the FLSA or MSPA.  The Misclassification AI discusses the 
analysis for determining whether a worker is an employee or independent contractor.  See also 
29 C.F.R. 500.20(h)(4).  
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realities factors relied upon differ somewhat depending on the court, and courts routinely note 
that other additional relevant factors may be considered, but regardless, it is not a control test. 
 
The MSPA regulation, describing seven economic realities factors in the context of a farm labor 
contractor acting as an intermediary employer for a grower, provides useful guidance to analyze 
any vertical joint employment case.  See 29 C.F.R. 500.20(h)(5)(iv).  These factors are probative 
of the core question of whether the employee is economically dependent on the potential joint 
employer who, via an arrangement with the intermediary employer, is benefitting from the work.  
As courts have cautioned, the factors in an economic realities analysis should not be considered 
mechanically or in a vacuum; rather, they are guides for resolving the ultimate inquiry whether 
the employee is economically dependent on the potential joint employer.  See Antenor, 88 F.3d at 
932-33; Misclassification AI, 5-6.16  Accordingly, these factors should be applied in a manner 
that does not lose sight of that ultimate inquiry or the expansive definition of employment under 
the FLSA and MSPA.  See Antenor, 88 F.3d at 932-33 (“the factors are used because they are 
indicators of economic dependence” and should be viewed “qualitatively to assess the evidence 
of economic dependence”).  The seven factors are: 
 

A. Directing, Controlling, or Supervising the Work Performed.  To the extent that the 
work performed by the employee is controlled or supervised by the potential joint 
employer beyond a reasonable degree of contract performance oversight, such control 
suggests that the employee is economically dependent on the potential joint employer.  
The potential joint employer’s control can be indirect (for example, exercised through 
the intermediary employer) and still be sufficient to indicate economic dependence by 
the employee.  See Torres-Lopez, 111 F.3d at 643 (“indirect control as well as direct 
control can demonstrate a joint employment relationship”) (citing pre-1997 MSPA 
regulation); Antenor, 88 F.3d at 932, 934; 29 C.F.R. 500.20(h)(5)(iv).  Additionally, 
the potential joint employer need not exercise more control than, or the same control 
as, the intermediary employer to exercise sufficient control to indicate economic 
dependence by the employee.17 

 

16 The vertical joint employment economic realities factors overlap some with the economic 
realities factors used to determine whether a worker is an employee or an independent contractor, 
as discussed in the Misclassification AI.  However, the exact factors applicable when 
determining whether a worker is an employee or an independent contractor cannot apply in a 
vertical joint employment case because they focus on the possibility that the worker is in 
business for him or herself (and thus is an independent contractor).  In a vertical joint 
employment case, the worker is not in business for him or herself, but is an employee of the 
intermediary employer, and may also be employed by the potential joint employer.  
 
17 This point holds true for the vertical joint employment analysis in general.  It is not necessary 
for the employee to be more economically dependent on the potential joint employer than the 
intermediary employer for there to be joint employment.  See Antenor, 88 F.3d at 932-33.  The 
focus is the employee’s relationship with the potential joint employer and not a comparison of 
that relationship with the employee’s relationship with the intermediary employer.  See id.    
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B. Controlling Employment Conditions.  To the extent that the potential joint employer 
has the power to hire or fire the employee, modify employment conditions, or 
determine the rate or method of pay, such control indicates that the employee is 
economically dependent on the potential joint employer.  Again, the potential joint 
employer may exercise such control indirectly and need not exclusively exercise such 
control for there to be an indication of joint employment. 

 
C. Permanency and Duration of Relationship.  An indefinite, permanent, full-time, or 

long-term relationship by the employee with the potential joint employer suggests 
economic dependence.  This factor should be considered in the context of the 
particular industry at issue.  For example, if the work in the industry is by its nature 
seasonal, intermittent, or part-time, such industry condition should be considered 
when analyzing the permanency and duration of the employee’s relationship with the 
potential joint employer. 

 
D. Repetitive and Rote Nature of Work.  To the extent that the employee’s work for the 

potential joint employer is repetitive and rote, is relatively unskilled, and/or requires 
little or no training, those facts indicate that the employee is economically dependent 
on the potential joint employer.  

 
E. Integral to Business.  If the employee’s work is an integral part of the potential joint 

employer’s business, that fact indicates that the employee is economically dependent 
on the potential joint employer.  Whether the work is integral to the employer’s 
business has long been a hallmark of determining whether an employment 
relationship exists as a matter of economic reality.  See, e.g., Rutherford Food Corp. 
v. McComb, 331 U.S. 722, 729-30 (1947). 

 
F. Work Performed on Premises.  The employee’s performance of the work on premises 

owned or controlled by the potential joint employer indicates that the employee is 
economically dependent on the potential joint employer.  The potential joint 
employer’s leasing as opposed to owning the premises where the work is performed 
is immaterial because the potential joint employer, as the lessee, controls the 
premises.     

 
G. Performing Administrative Functions Commonly Performed by Employers.  To the 

extent that the potential joint employer performs administrative functions for the 
employee, such as handling payroll, providing workers’ compensation insurance, 
providing necessary facilities and safety equipment, housing, or transportation, or 
providing tools and materials required for the work, those facts indicate economic 
dependence by the employee on the potential joint employer. 

 
See 29 C.F.R. 500.20(h)(5)(iv).   
 
Courts have applied many of the above factors to vertical joint employment scenarios in FLSA 
cases, though they have not explicitly relied on the MSPA regulation.  See, e.g., Carrillo v. 
Schneider Logistics, 2014 WL 183956, at *6 (applying Ninth Circuit’s joint employment 
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economic realities analysis).  In Carrillo, for example, warehouse workers sued the companies 
that operated the distribution warehouses and the company that owned the warehouses.  The 
owner of the warehouses argued that it was not a joint employer of the warehouse workers.  In 
denying the owner’s motion for summary judgment, the court noted that there was evidence of 
possible joint employment for the following reasons: the owner exercised control over the 
warehouse workers’ employment conditions because it approved staffing levels at the 
warehouse, directed that employees be shifted to an alternative workweek schedule, closely 
monitored productivity levels, and established various operating metrics; the work was 
performed on premises owned or leased by the owner, who provided all of the equipment 
necessary to perform work at its warehouses; the work consisted primarily of conventional 
manual labor, requiring little skill; and the work was an integral part of the owner’s corporate 
strategy.  See id. at *9-15.  As the court did in Carrillo, applying these or similar factors will 
help to determine whether the employee is economically dependent on the potential joint 
employer. 
 
As noted, the economic realities factors to apply vary somewhat depending on the court, but any 
formulation must address the “ultimate inquiry” of economic dependence.  In applying any other 
relevant factors, the broad scope of joint employment under the FLSA and MSPA must be 
recognized.  For example, in analyzing joint employment, the Second Circuit applies six 
economic realities factors: (1) use of the potential joint employer’s premises and equipment for 
the work; (2) whether the intermediary employer has a business that can or does shift from one 
potential joint employer to another; (3) whether the employee performs a discrete line-job that is 
integral to the potential joint employer’s production process; (4) whether the potential joint 
employer could pass responsibility for the work from one intermediary to another without 
material changes for the employees; (5) the potential joint employer’s supervision of the 
employee’s work; and (6) whether the employee works exclusively or predominantly for the 
potential joint employer.  See Zheng, 355 F.3d at 71-72.   
 
The Ninth Circuit applies factors from different sources: Bonnette v. Cal. Health & Welfare 
Agency, 704 F.2d 1465, 1470 (9th Cir. 1983) (four factor test primarily assessing potential joint 
employer’s control of employment conditions); the pre-1997 version of the MSPA joint 
employment regulation; and the eight economic realities factors set forth in Torres-Lopez, 111 
F.3d at 640-41.  See, e.g., Lantern Light, 2015 WL 3451268, at *2-17 (applying both the 
Bonnette and Torres-Lopez factors and finding that satellite television provider was a joint 
employer of the installers employed by the company with whom the provider contracted to 
install its services); Chao v. Westside Drywall, Inc., 709 F. Supp. 2d 1037, 1061-62 (D. Or. 
2010) (applying both the Bonnette and Torres-Lopez factors).  Thus, there are several 
formulations of the economic realities factors used to determine the employee’s economic 
dependence on a potential joint employer that are consistent with the broad scope of employment 
under the FLSA. 
 
Some courts, however, apply factors that address only or primarily the potential joint employer’s 
control (power to hire and fire, supervision and control of conditions or work schedules, 
determination of rate and method of pay, and maintenance of employment records).  See, e.g., 
Baystate Alt. Staffing, 163 F.3d at 675; In re Enter. Rent-A-Car Wage & Hour Emp’t Practices 
Litig., 683 F.3d 462, 468-69 (3d Cir. 2012).  This approach is not consistent with the breadth of 
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employment under the FLSA.  “Measured against the expansive language of the FLSA,” 
addressing only the potential joint employer’s control “is unduly narrow” and “cannot be 
reconciled with the ‘suffer or permit’ language in the [FLSA], which necessarily reaches beyond 
traditional agency law.”  Zheng, 355 F.3d at 69.  Indeed, the Second Circuit explained that, 
although satisfaction of the four “formal control” factors can be sufficient to establish joint 
employment, it has “never held ‘that a positive finding on those four factors is necessary to 
establish an employment relationship.’”  Barfield, 537 F.3d at 143 (quoting Zheng, 355 F.3d at 
69) (emphasis in original); see also Zheng, 355 F.3d at 69 (“[T]he broad language of the FLSA,
as interpreted by the Supreme Court in Rutherford, demands that a district court look beyond an 
entity’s formal right to control the physical performance of another’s work before declaring that 
the entity is not an employer under the FLSA.”).  As explained above, the FLSA rejected control 
as the standard for determining employment, and any vertical joint employment analysis must 
look at more than the potential joint employer’s control over the employee.18   

Example: A laborer is employed by ABC Drywall Company, which is an independent 
subcontractor on a construction project.  ABC Drywall was engaged by the 
General Contractor to provide drywall labor for the project.  ABC Drywall hired 
and pays the laborer.  The General Contractor provides all of the training for the 
project.  The General Contractor also provides the necessary equipment and 
materials, provides workers’ compensation insurance, and is responsible for the 
health and safety of the laborer (and all of the workers on the project).  The 
General Contractor reserves the right to remove the laborer from the project, 
controls the laborer’s schedule, and provides assignments on site, and both ABC 
Drywall and the General Contractor supervise the laborer.  The laborer has been 
continuously working on the General Contractor’s construction projects, whether 
through ABC Drywall or another intermediary.  These facts are indicative of joint 
employment of the laborer by the General Contractor.       

Example:        A worker is hired by a farm labor contractor (FLC) to pick produce on a 
Grower’s farm.  The FLC hired and pays the worker.  The Grower dictates the 
timing of the harvest, which fields the worker should harvest, and the schedule 
each day.  The work is unskilled, and any training is provided by the Grower.  
The Grower keeps track of the amount of produce that the worker picks per 

18 Enterprise Rent-A-Car involved whether a parent company was a joint employer of its 
subsidiaries’ employees.  See 683 F.3d at 464.  The Third Circuit acknowledged the breadth of 
employment under the FLSA and that indirect control can show joint employment, but it 
nonetheless ruled that joint employment in that case was determined by whether the parent 
exercised significant control.  See id. at 467-68.  The Third Circuit recognized that the control 
factors “do not constitute an exhaustive list of all potential relevant facts” and should not be 
blindly applied; rather, a joint employment determination must consider the employment 
situation in totality, including the economic realities of the working relationship.  Id. at 469 
(emphasis in original).  The Third Circuit seemed to leave open the possibility that, in a case 
involving an intermediary employer providing labor to another employer, it would consider 
applying economic realities factors beyond the control factors applied in Enterprise Rent-A-Car 
to determine whether that other employer is a joint employer. 
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hour.  The Grower provides the buckets for the produce, transports the produce 
from the field, and stores the produce.  The Grower pays the FLC per bucket of 
produce picked, and withholds money to cover workers’ compensation 
insurance.  The worker has been continuously working on the Grower’s farm 
during the harvest seasons, whether through this FLC or another farm labor 
contractor.  These facts are indicative of joint employment of the worker by the 
Grower.       

Example: A mechanic is employed by Airy AC & Heating Company.  The Company has a 
short-term contract to test and, if necessary, replace the HVAC systems at Condor 
Condos.  The Company hired and pays the mechanic and directs the work, 
including setting the mechanic’s hours and timeline for completion of the project.  
For the duration of the project, the mechanic works at the Condos and checks in 
with the property manager there every morning, but the Company supervises his 
work.  The Company provides the mechanic’s benefits, including workers’ 
compensation insurance.  The Company also provides the mechanic with all the 
tools and materials needed to complete the project.  The mechanic brings this 
equipment to the project site.  These facts are not indicative of joint employment 
of the mechanic by the Condos.     

III. Conclusion

As a result of continual changes in the structure of workplaces, the possibility that a worker is 
jointly employed by two or more employers has become more common in recent years.  In an 
effort to ensure that workers receive the protections to which they are entitled and that employers 
understand their legal obligations, the possibility of joint employment should be regularly 
considered in FLSA and MSPA cases, particularly where (1) the employee works for two 
employers who are associated or related in some way with respect to the employee; or (2) the 
employee’s employer is an intermediary or otherwise provides labor to another employer.   

Whether to apply a horizontal or vertical joint employment analysis (or both analyses) depends 
on the circumstances of the case.  The focus of a horizontal joint employment analysis is the 
relationship and association between the two (or more) potential joint employers, and the FLSA 
joint employment regulation provides guidance in evaluating such cases.  The focus of the 
vertical joint employment analysis is the relationship between the employee and the potential 
employer and whether an employment relationship exists between them.  The analysis must 
determine whether, as a matter of economic reality, the employee is economically dependent on 
the potential joint employer.  The economic realities factors in the MSPA regulation provide 
guidance for analyzing vertical joint employment cases, although additional or different 
economic realities factors that are consistent with the broad scope of employment under the 
FLSA and MSPA may be helpful as well. 

WHD will continue to consider the possibility of joint employment to ensure that all 
responsible employers are aware of their obligations and to ensure compliance with the FLSA 
and MSPA.  As with all aspects of the employment relationship under the FLSA and MSPA, 
the expansive  definition of “employ” as including “to suffer or permit to work” must be 
considered when determining joint employment, so as to further the statutes’ remedial purposes.  
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STATEMENT OF INTEREST 

The United States Chamber of Commerce is the world’s largest business 

federation, representing more than three million businesses and organizations of every 

size, sector, and region, with substantial membership in all 50 states.  The Chamber’s 

mission is to advance human progress through an economic, political, and social system 

based on individual freedom, incentive, initiative, opportunity, and responsibility.  An 

important function of the Chamber is to represent the interests of its members in federal 

employment matters before the courts, Congress, the Executive Branch, and independent 

federal agencies.  Positions on national issues are developed by a cross-section of 

Chamber members serving on committees, subcommittees, and task forces.  More than 

1,900 business people participate in this process.  The Chamber also represents many 

state and local chambers of commerce and other associations who, in turn, represent 

many additional businesses. 

The Department of Labor’s proposed changes to the regulations at 

29 C.F.R. Part 541 (the “Part 541” or “white collar” regulations), if finalized, will have 

significant impact on our members.  We write to express our concerns with the 

Department’s proposal and urge its withdrawal.  
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INTRODUCTION 

When Congress passed the FLSA in 1938, establishing the minimum wage and 

overtime requirements, they excluded executive, administrative, professional and outside 

sales employees from those protections.  Congress believed then that in exchange for not 

being eligible for overtime, such employees earned salaries well above the minimum 

wage, were provided above-average benefits and had better opportunities for 

advancement, setting them apart from the nonexempt workers entitled to overtime pay.  

This is still true today.   

Exempt white collar employees also enjoy more generous paid leave benefits.  

They earn bonuses, commissions, profit-sharing, stock options and other incentive pay at 

greater rates than non-exempt employees.  Moving from a non-exempt to an exempt 

position is the first rung on the promotional ladder.  

Perhaps most importantly, exempt employees enjoy the stability and certainty of a 

guaranteed salary.  Exempt white collar employees must be paid on a salary basis – that 

is, they must receive a “predetermined” salary that “is not subject to reduction because of 

variations in the quality or quantity of the work performed.”
1
  Thus, while exempt 

employees do not receive overtime for working over 40 hours in a week, they also are not 

paid less if they work less than 40 hours in a week.  If an exempt employee works as little 

as one hour in the week, and then takes the rest of the week off because of a family 

emergency, that employee will still be paid her entire weekly salary.  A non-exempt 

employee need be paid only for the one hour he actually worked.  A non-exempt 

employee who takes an afternoon off to attend a parent-teacher conference will not be 

paid for that time, but an exempt employee will be paid her full guaranteed salary.
2
   

This difference provides a level of workplace flexibility that distinguishes exempt 

from non-exempt employees.  Secretary Perez has often discussed the importance of such 

flexibility in his own professional life: 

Involvement in my kids' sports teams is something I have made time for 

over the years.  I've also been able to coach all three of them in baseball 

and basketball, something that has strengthened our bonds and given me 

indescribable joy.  I wouldn't trade it for anything.  I lost my own father 

when I was 12, and I am the same age today that he was when he died 

suddenly of a heart attack.  So when it comes to family time, I have a 

strong sense of the fierce urgency of now. 

                                                 

1
 29 C.F.R. § 541.602(a). 

2
 Subject to employer paid leave policies. 
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But I'm lucky.  I've had jobs that allow me the flexibility to achieve work-

life balance, to be there when one of the kids sinks a jump shot or for the 

parent-teacher meetings.
3
  

The Department’s proposal to increase the minimum salary level for exemption to 

the 40th percentile of all “non-hourly” workers – $50,440, an increase of 113 percent  – 

will eliminate the workplace flexibility that Secretary Perez so values for millions of 

employees who currently perform exempt executive, administrative, professional, 

computer, and outside sales job duties.  These millions will be reclassified to non-exempt 

and be required to start punching a time clock.  They will be paid only for hours they 

actually work, but that is no guarantee of overtime pay – as many employers will limit 

their work hours to fewer than 40 in a week.  Being eligible for overtime is not the same 

as earning overtime, even if the employee may currently be working more than 40 hours 

a week as an exempt employee. 

Although the Department views being reclassified as non-exempt as an 

advantage, in fact, Chamber members with vast experience managing private sector 

businesses know that limiting an employee’s work hours also limits opportunities for 

advancement.  Exempt employees know this too, and will view the reclassification to 

non-exempt necessitated by the Department’s proposal as a demotion.  Employee morale 

will suffer as their work hours are closely monitored, they fall out of the more generous 

employee benefit plans, are no longer eligible for incentive pay, and must carefully 

consider whether they can afford to leave work to attend a child’s baseball game.  

In addition, because of the Department’s proposal to automatically increase the 

salary level every year, more exempt employees will be reclassified every year and lose 

flexibility, benefits and opportunities for advancement every year. 

Among the employers who will be most impacted by the change in the salary 

threshold will be those in the nonprofit and medical provider sectors.  These employers 

are unable to increase their revenues to cover the increased costs of complying with the 

higher salary threshold, either because they are charitable organizations that survive on 

contributions, or their revenue is dictated by insurance rates that they have no opportunity 

to influence.   

President Obama directed the Department to “modernize” the white collar 

regulations,
4
 but the Department’s proposal will return our workplaces back to the 1950s 

                                                 

3
 See, e.g., Secretary of Labor Thomas E. Perez, The Most Important Family Value, Huffington Post (May 

27, 2014), available at http://www.huffingtonpost.com/thomas-e-perez/the-most-important-

family_b_5397442.html. 
4
 Shortly thereafter, Secretary Perez conducted “listening sessions” with representatives of the employer 

community, including the U.S. Chamber. Unfortunately, there is no evidence that these sessions had any 

impact on the Department’s proposal. 
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when all but the most highly paid employees punched a time clock and managers were 

prevented by union contracts from pitching in and lending a hand to help supervised 

employees complete the job.  Forcing employees back into a time-clock punching, shift 

work model will not be welcome when 74 percent of workers value “being able to work 

flexibly and still be on track for promotion,” second only after competitive pay and 

benefits.
5
 

In addition to likely triggering large-scale reclassifications to employee detriment, 

this proposal has inherent flaws.  Procedurally, the Department creates an impression that 

changes to the duties test will be made based merely on questions posed in the preamble, 

without proposed regulatory text or any of the accompanying analysis, supporting data, or 

economic impact studies.  Doing so would mean employers and other regulated parties 

will never have had a chance to review and comment on the specific changes, which 

would be contrary to the intent and spirit of the Administrative Procedure Act, Executive 

Orders 12866 and 13563 on proper rulemaking procedures, and President Obama’s own 

Open Government Initiative. 

Also, the economic data relied upon by the Department to support the new salary 

threshold is flawed and does not provide sufficient detail to support the claims made by 

the Department.  Similarly, the economic impact analysis provided fails to consider many 

factors and severely underestimates the economic impact of the Department’s proposal, 

even without taking into consideration transfer payments related to compliance with 

changing the salary threshold. 

As the Chamber’s comments, infra, will demonstrate,  the Department’s proposal 

should be withdrawn. 

                                                 

5
 Ernst & Young Study, Work-Life Challenges Across Generations (2015), available at 

http://www.ey.com/US/en/About-us/Our-people-and-culture/EY-work-life-challenges-across-generations-

global-study 
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DISCUSSION 

The Fair Labor Standards Act, enacted by Congress in 1938 during the Great 

Depression, generally requires covered employers to pay their employees at least the 

federal minimum wage (currently, $7.25 per hour) for all hours worked and overtime pay 

at one and one-half an employee’s regular rate of pay for all hours worked over 40 in a 

single workweek.
6
  In addition to ensuring additional pay for working over 40 hours, 

Congress intended the Act’s overtime pay requirement to encourage employers to spread 

the available work among a larger number of workers and thereby reduce unemployment:   

By this requirement, although overtime was not flatly prohibited, financial 

pressure was applied to spread employment to avoid the extra wage and 

workers were assured additional pay to compensate them for the burden of 

a workweek beyond the hours fixed in the act.  In a period of widespread 

unemployment and small profits, the economy inherent in avoiding extra 

pay was expected to have an appreciable effect in the distribution of 

available work.
7
   

Although the Department has described the FLSA overtime requirements as a 

“cornerstone of the Act,”
8
 Congress never intended the overtime requirements to be 

applied universally.  As enacted in 1938, and amended through the years since, the FLSA 

includes almost 50 partial or complete exemptions from the Act’s overtime requirements.  

A listing of these exemptions is provided in Appendix A.   

Congress included the white collar exemptions in section 13(a)(1) of the original 

1938 act, which exempted from both the minimum wage and overtime requirements “any 

employee employed in a bona fide executive, administrative, professional, or local 

retailing capacity, or in the capacity of outside salesman (as such terms are defined and 

delimited by regulations of the Administrator).”
9
  Congress amended section 13(a)(1) in 

1961 to remove the “local retailing capacity” exemption, but also prohibited the 

Department from denying the exemption to retail or service employees who spend less 

than 40 percent of hours worked performing non-exempt tasks.
10

  In 1966, Congress 

added academic administrative personnel and teachers to the exemption.
11

  Thus, today, 

                                                 

6
 29 U.S.C. §§ 206 (minimum wage), 207 (overtime). 

7
 See Overnight Motor Transportation Co. v. Missel, 316 U.S. 572, 577-78 (1942). 

8
 Notice of Proposed Rule, Defining and Delimiting the Exemptions for Executive, Administrative, 

Professional, Outside Sales and Computer Employees, 80 FR 38516, 38510 (July 6, 2015) (hereinafter 

“2015 NPRM”). 
9
 52 Stat. 1060, 1067 (June 25, 1938).  

10
 P.L. 87-30, 74 Stat. 65 (May 5, 1961). 

11
 P.L. 89-601, 80 Stat. 830 (Sept. 23, 1966). 
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section 13(a)(1) of the FLSA provides an exemption from both the minimum wage and 

overtime requirements for: 

[A]ny employee employed in a bona fide executive, administrative, or 

professional capacity (including any employee employed in the capacity 

of academic administrative personnel or teacher in elementary or 

secondary schools), or in the capacity of outside salesman (as such terms 

are defined and delimited from time to time by regulations of the 

Secretary, subject to the provisions of [the Administrative Procedure Act], 

except that an employee of a retail or service establishment shall not be 

excluded from the definition of employee employed in a bona fide 

executive or administrative capacity because of the number of hours in his 

workweek which he devotes to activities not directly or closely related to 

the performance of executive or administrative activities, if less than 40 

per centum of his hours worked in the workweek are devoted to such 

activities).
12

   

Congress did not further define the terms “executive,” “administrative,” 

“professional” or “outside salesman” in the Act itself.  However, the legislative history 

indicates that Congress believed that such employees generally have little need for the 

FLSA protections.  As the Department stated in 2004: 

The legislative history indicates that the section 13(a)(1) exemptions were 

premised on the belief that the workers exempted typically earned salaries 

well above the minimum wage, and they were presumed to enjoy other 

compensatory privileges such as above average fringe benefits and better 

opportunities for advancement, setting them apart from the nonexempt 

workers entitled to overtime pay.  Further, the type of work they 

performed was difficult to standardize to any time frame and could not be 

easily spread to other workers after 40 hours in a week, making 

compliance with the overtime provisions difficult and generally precluding 

the potential job expansion intended by the FLSA's time-and-a-half 

overtime premium.
13

 

                                                 

12
 29 U.S.C. § 213(a)(1). 

13
 Final Rule, Defining and Delimiting the Exemptions for Executive, Administrative, Professional, Outside 

Sales and Computer Employees, 69 FR 22122, 22124 (April 23, 2004) (hereinafter “2004 Final Rule), 

citing Report of the Minimum Wage Study Commission, Volume IV at 236, 240 (June 1981) (“1981 

Commission Report”) (“Higher base pay, greater fringe benefits, improved promotion potential and greater 

job security have traditionally been considered as normal compensatory benefits received by EAP 

employees, which set them apart from non-EAP employees.”). See also 1981 Commission Report at 243 

(“These compensatory privileges include authority over others, opportunity for advancement, paid vacation 

and sick leave, and security of tenure.”). 
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The Department first issued regulations to define and delimit the white collar 

exemptions on October 20, 1938, at 29 C.F.R. Part 541.  The original regulations, only 

two columns in the Federal Register, set a minimum salary level for exemption at $30 per 

week and established the job duties employees must perform to qualify for the 

exemptions.
14

  Between 1940 and 1975, the Department raised the minimum salary level 

for exemption six times – in 1940, 1949, 1958, 1963, 1970 and 1975 – an increase every 

two to nine years.
15

  In 1975, the Department raised the minimum salary levels for 

exemption to $155 per week ($8,060 annually) for executive and administrative 

employees and $170 per week ($8,840 annually) for professionals under the “long” duties 

tests, and to $250 per week ($13,000 annually) for the “short” duties tests.
16

 

The duties tests for exemption changed less frequently.  In 1940, the Department 

adopted a separate duties test for administrative employees for the first time.
17

  The 

Department also significantly revised Part 541 in 1949, including the addition of “special 

proviso[s] for high salaried” executive, administrative and professional employees (often 

referred to as the “short tests”) and publishing an interpretive bulletin.
18

   Between 1949 

and 2004, the Department made other occasional revisions to Part 541, but the basic 

structure and substance of the duties tests for executive, administrative, professional and 

outside sales employees remained unchanged.
19

 

The last major revisions to the Part 541 regulations were made in 2004 – 29 years 

after the previous increases to the salary level tests and 55 years after the last significant 

changes to the duties tests (apart from the addition of computer employees).  After a 

comprehensive review of legislative and regulatory history, federal court decisions 

interpreting Part 541, salary data and over 75,000 public comments, the Department 

                                                 

14
 3 FR 2518 (Oct. 20, 1938).  

15
 5 FR 4077 (Oct. 10, 1940); 14 FR 7705 (Dec. 24, 1949); 23 FR 8962 (Nov. 18, 1958); 29 FR 9505 

(Aug. 30, 1963); 35 FR 883 (Jan. 22, 1970); 40 FR 7091 (Feb. 19, 1975). 

16
 40 FR 7091 (Feb. 19, 1975). 

17
 5 FR 4077 (Oct. 10, 1940). See also “Executive, Administrative, Professional . . .Outside Salesman” 

Redefined, Wage and Hour Division, U.S. Department of Labor, Report and Recommendations of the 

Presiding Officer (Harold Stein) at Hearings Preliminary to Redefinition (Oct. 10, 1940) (“1940 Stein 

Report”). 
18

 14 FR 7705 (Dec. 24, 1949) (final regulations); 14 FR 7730 (Dec. 28, 1949) (interpretive bulletin 

published as Subpart B of Part 541). See also Report and Recommendations on Proposed Revisions of 

Regulations, Part 541, Harry Weiss, Presiding Officer, Wage and Hour and Public Contracts Divisions, 

U.S. Department of Labor (June 30, 1949) (“1949 Weiss Report”). 
19

 In 1954, the Department revised the regulatory interpretations of the "salary basis" test. 19 FR 4405 (July 

17, 1954). In 1961, the Department revised Part 541 to implement FLSA amendments eliminating the 

exemption for employees employed in a “local retail capacity.”  26 FR 8635 (Sept. 15, 1961). The 

Department revised Part 541 in 1967 to implement an FLSA amendment extending the exemption to 

academic administrative personnel and teachers. The Department revised Part 541 twice in 1992. First, at 

the direction of Congress, the Department revised the duties tests to allow certain computer employees to 

qualify as exempt professionals. 57 FR 46742 (Oct. 9, 1992). Second, the Department modified the salary 

basis test for public employees. 57 FR 37666 (Aug. 19, 1992). 
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replaced the long-inoperative “long” duties tests with new standard duties tests (with 

requirements intended as a middle ground between the “long” and “short” tests), and 

raised the minimum salary level for exemption from $155/$170 per week ($8,060/$8,840 

annually) to $455 per week ($23,660 annually).
20

  In addition, the Department replaced 

the “special proviso[s] for high salaried” employees and its “short test” salary level of 

$250 per week ($13,000 annually) with a highly compensated test applicable to 

employees with annual compensation of at least $100,000.
21

   

Since 1940, the Part 541 regulations have included three tests that employees 

must meet before qualifying for exemption:  First, employees must be paid at least the 

minimum salary level for exemption established in the regulations, currently $455 per 

week ($23,660 annually) as set in 2004.
22

  Second, employees must be paid on a “salary 

basis.”  An employee is paid on a salary basis “if the employee regularly receives each 

pay period on a weekly, or less frequent basis, a predetermined amount constituting all or 

part of the employee’s compensation, which amount is not subject to reduction because 

of variations in the quality or quantity of the work performed.”
23

  Third, the employees 

must have a primary duty of performing the exempt executive, administrative, 

professional, computer or outside sales job duties.
24

  Highly compensated employees, 

currently defined as employees with total annual compensation of at least $100,000, are 

exempt if they customarily and regularly perform at least one of the exempt duties of an 

executive, administrative or professional employee.
25

 

On the salary level tests, the Department has proposed to set the minimum salary 

required for exemption at the 40th percentile of weekly earnings for full-time salaried 

                                                 

20
 Although section 13(a)(1) provides exemptions from both minimum wage and overtime, as the 

Department recognizes, “its most significant impact is its removal of these employees from the Act’s 

overtime protections.”  2015 NPRM at 38519. In fact, because the minimum salary level for exemption of 

executive, administrative and professional employees has always been set well above the minimum wage, 

such employees de facto are protected by the FLSA’s minimum wage requirement. See 1981 Commission 

Report at 240 (“Employees paid below the salary test level must be paid premium rates for work in excess 

of 40 hours per week. Since salaries of exempt employees are usually well above the minimum wage, and 

the employer is under no obligation to pay wages equal to the salary test level, this is, in effect, a maximum 

hour exemption.”). However, because of the 29 years that passed between the salary level increases of 1975 

and 2004, the $155/$250 salary levels for exemption under the “long” duties tests was barely above the 

minimum wage for a 40 hour workweek by 1980 (when minimum wage increased to $3.10 per hour) and 

below the minimum wage beginning in 1991 (when minimum wage increased to $4.25 per hour). Thus, in 

2004, the “long” duties tests had been effectively inoperative for almost 25 years. 
21

 2004 Final Rule at 22123. 
22

 29 C.F.R. § 541.600. 
23

 29 C.F.R. § 541.602. Teacher, doctors, lawyers and outside sales employees are not subject to the salary 

level and salary basis tests. 29 C.F.R. § 541.303(d) (teachers); 29 C.F.R. § 541.304(d) (doctors and 

lawyers); 29 C.F.R. § 541.500(c) (outside sales).  In addition, exempt computer employees may be paid by 

the hour. 29 U.S.C. § 213(a)(17); 541.29 C.F.R. § 541.400(b). 
24

 29 C.F.R. § 541.100 (executives); 29 C.F.R. § 541.200 (administrative employees); 29 C.F.R. § 541.300 

(professionals); 29 C.F.R. § 541.400 (computer); 29 C.F.R. § 541.500 (outside sales). 
25

 29 C.F.R. § 541.601.  
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workers.
26

  Currently, based on 2013 data from the Bureau of Labor Statistics (BLS), this 

would amount to a minimum salary of $921 per week or $47,892 annually.
27

  However, 

the Department expects that the 40th percentile will increase to $970 per week or $50,440 

annually by the time a final rule is issued in 2016.
28

  The Department seeks comments on 

whether “to permit nondiscretionary bonuses and incentive payments to count toward 

partial satisfaction of the salary level test.”
29

  The Department also proposes to increase 

the total annual compensation requirement needed to exempt highly compensated 

employees (HCEs) to the annualized value of the 90th percentile of weekly earnings of 

full-time salaried workers, which is estimated at $122,148 annually.
30

  Finally, the 

Department proposes to establish a mechanism for automatically updating the salary 

levels on an annual basis using either the 40th (standard test) and 90th (HCE test) 

percentiles or based on an inflationary measure (the CPI-U).
31

 

Whether the Department is proposing changes to the duties tests is far from clear.  

In the NPRM, the Department states that it “is not proposing specific regulatory changes 

at this time.”
32

  Rather, the DOL only “seeks to determine whether, in light of our salary 

level proposal, changes to the duties tests are also warranted” and “invites comments on 

whether adjustments to the duties tests are necessary, particularly in light of the proposed 

change in the salary level test.”
33

  The Department then requests comments on the 

following issues: 

A. What, if any, changes should be made to the duties tests? 

B. Should employees be required to spend a minimum amount of time 

performing work that is their primary duty in order to qualify for 

exemption? If so, what should that minimum amount be? 

C. Should the Department look to the State of California's law 

(requiring that 50 percent of an employee’s time be spent 

exclusively on work that is the employee’s primary duty) as a 

model? Is some other threshold that is less than 50 percent of an 

employee’s time worked a better indicator of the realities of the 

workplace today? 

                                                 

26
 2015 NPRM at 38517. 

27
 Id. 

28
 Id., n.1. 

29
 Id. at 38536. 

30
 Id. at 38537. 

31
 Id. at 38524, 38537-42. 

32
 Id. at 38543. 

33
 Id. 
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D. Does the single standard duties test for each exemption category 

appropriately distinguish between exempt and nonexempt 

employees? Should the Department reconsider our decision to 

eliminate the long/short duties tests structure? 

E. Is the concurrent duties regulation for executive employees 

(allowing the performance of both exempt and nonexempt duties 

concurrently) working appropriately or does it need to be modified 

to avoid sweeping nonexempt employees into the exemption? 

Alternatively, should there be a limitation on the amount of 

nonexempt work? To what extent are exempt lower-level executive 

employees performing nonexempt work?
34

 

In addition, “the Department is also considering whether to add to the regulations 

examples of additional occupations to provide guidance” on “how the general executive, 

administrative, and professional exemption criteria may apply to specific occupations.”
35

  

The Department also “requests comments from employer and employee stakeholders in 

the computer and information technology sectors as to what additional occupational titles 

or categories should be included as examples in the part 541 regulations.”
36

 

I. THE DEPARTMENT’S PROPOSAL TO SET THE MINIMUM SALARY 

LEVEL USING THE 40TH PERCENTILE OF WAGES EARNED BY NON-

HOURLY EMPLOYEES, WILL EXCLUDE MILLIONS OF EMPLOYEES 

WHO MEET THE DUTIES TESTS FOR EXEMPTION, CONTRARY TO 

THE INTENT OF CONGRESS 

A. THE DEPARTMENT HAS LONG RECOGNIZED THAT THE PURPOSE OF THE 

SALARY LEVEL TEST IS TO EXCLUDE ONLY “OBVIOUSLY” NON-EXEMPT 

EMPLOYEES 

Section 13(a)(1) of the Act exempts executive, administrative and professional 

employees from the FLSA minimum wage and overtime requirements.  Thus, although 

Congress granted the Department authority to define and delimit the white collar 

exemptions, the agency has long acknowledged that it “is not authorized to set wages or 

salaries for executive, administrative and professional employees.  Consequently, 

improving the conditions of such employees is not the objective of the regulations.”
37

   

                                                 

34
 Id. at 38543. 

35
 Id. 

36
 Id. 

37
 1949 Weiss Report at 11 (emphasis added). 
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Rather, the purpose of the salary level test is “screening out the obviously 

nonexempt employees.”
38

  “The salary tests in the regulations are essentially guides to 

help in distinguishing bona fide executive, administrative, and professional employees 

from those who were not intended by the Congress to come within these categories.  Any 

increase in the salary levels from those contained in the present regulations must, 

therefore, have as its primary objective the drawing of a line separating exempt from 

nonexempt employees rather than the improvement of the status of such employees.”
39

  

Thus, while the salary level selected may “deny exemption to a few employees 

who might not unreasonably be exempted,” the Department ignores congressional intent 

to its peril by setting the minimum salary level for exemption so high as to exclude from 

the exemption millions of employees who would meet the duties requirements.
40

  The 

salary level tests should not be set at a level that would result “in defeating the exemption 

for any substantial number of individuals who could reasonably be classified for 

purposes of the Act as bona fide executive, administrative, or professional employees.”
41

 

In addition, regulations of such “general applicability .  .  .  must be drawn in 

general terms to apply to many thousands of different situations throughout the 

country.”
42

  As the Department stated in 1949:  “To be sure, salaries vary, industry by 

industry, and in different parts of the country, and it undoubtedly occurs that an employee 

may have a high order of responsibility without a commensurate salary.”
43

 Thus, to avoid 

excluding millions of employees from the exemption who do perform exempt job duties, 

the Department has recognized that “the same salary cannot operate with equal effect as a 

test in high-wage and low-wage industries and regions, and in metropolitan and rural 

areas, in an economy as complex and diversified as that of the United States.  Despite the 

variation in effect, however, it is clear that the objectives of the salary tests will be 

accomplished if the levels selected are set at points near the lower end of the current 

range of salaries”
44

 of exempt employees “in the lowest-wage region, or in the smallest 

size establishment group, or in the smallest-sized city group, or in the lowest-wage 

industry.”
45

  

                                                 

38
 Id. at 8 (emphasis added). See also 1958 Kantor Report at 2-3 (“Essentially, the salary tests are guides to 

assist in distinguishing bona fide executive, administrative, and professional employees from those who 

were not intended by the Congress to come within these categories. They furnish a practical guide to the 

investigator as well as to employers and employees in borderline cases, and simplify enforcement by 

providing a ready method of screening out the obviously non-exempt employee.”). 
39

 1949 Weiss Report at 11. See also 1958 Kantor Report at 2-3. 
40

 1940 Stein Report at 6 (emphasis added). 
41

 1949 Weiss Report at 9 (emphasis added). 
42

 Id. 
43

 Id. at 11. 
44

 1958 Kantor Report at 5. 
45

 Id. at 6-7. See also 1940 Stein Report at 32 (“Furthermore, these figures are averages, and the Act applies 

to low-wage areas and industries as well as to high-wage groups. Caution therefore dictates the adoption of 
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As discussed in more detail below, the Department’s proposal to increase the 

minimum salary level for exemption based on the 40th percentile of earnings for all non-

hourly workers – resulting in an estimated minimum salary of $50,440 – quotes but then 

ignores these accepted purposes and principals with little or no justification.  In the past, 

the Department has used data on salaries of exempt employees.  Today, the Department 

uses earnings data for all “non-hourly” paid employees, whether exempt or nonexempt, 

and including employees not covered by the Part 541 salary tests, with no reasonable 

basis for distinguishing salaries of exempt versus non-exempt employees.  In the past, the 

Department has looked to salaries of exempt employees in the lowest-wage region, the 

smallest size establishment group, the smallest-sized city group, and the lowest-wage 

industry.  Today, the Department uses only national data, ignoring the disproportionate 

impact that so doing will have for employers in these groups.  In the past, the Department 

has looked to the 10th, 15th and 20th percentile of exempt employee salaries.  Today, the 

Department proposes using the 40th percentile of earnings for all non-hourly paid 

employees based on the mistaken justification that the current standard duties tests are 

equivalent to the old “long” duties tests.  The Department’s proposed $50,440 minimum 

salary level, in short, is a result in search of a reasoned methodology; but, under any 

supportable methodology, the Department’s proposal is at least $10,000 to $20,000 too 

high.   

B. SETTING THE MINIMUM SALARY LEVEL AT THE 40TH PERCENTILE OF 

EARNINGS OF ALL “NON-HOURLY” PAID EMPLOYEES IGNORES 77 YEARS 

OF LEGISLATIVE HISTORY, REGULATORY HISTORY AND CHANGES TO THE 

AMERICAN ECONOMY 

With few exceptions, historically, the Department set the minimum salary level 

for exemption by studying the salaries actually paid to exempt employees and setting the 

salary at no higher than the 20th percentile in the lowest-wage regions, the smallest size 

establishment groups, the smallest-sized cities and the lowest-wage industries.  In 1949, 

for example, the Department examined data on increases in salaries for exempt 

employees since the 1940 increases, compared that data with the earnings of nonexempt 

employees, and then set a salary level lower than the data indicated to account for lower-

wage industries and small businesses.
46

 

To set the salary level in 1958, the Department compiled salary data for 

employees who had been found exempt during wage-hour investigations over an 

                                                                                                                                                 

a figure that is somewhat lower, though of the same general magnitude.”); 1949 Weiss Report at 11-12 

(“Any new figure recommended should also be somewhere near the lower end of the range of prevailing 

salaries for these employees.”); 1949 Weiss Report at 14 (“Consideration must also be given to the fact that 

executives in many of the smaller establishments are not as well paid as executives employed by larger 

enterprises.”); 1949 Weiss Report at 15 (“The salary test for bona fide executives must not be so high as to 

exclude large numbers of the executives of small establishments from the exemption.”). 
46

 1949 Weiss Report at 12-15. 
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eight-month period in 1955, grouping employees “by major geographic regions, by 

number of employees in the establishment, by size of city, and by broad industry 

groups.”
47

  The Department’s report also included published materials on how salary 

levels had changed since 1949 and information on starting salaries of college 

graduates.”
48

  Based on this data, the Department set the salary level so that “no more 

than about 10 percent of those in the lowest-wage region, or in the smallest size 

establishment group, or in the smallest-sized city group, or in the lowest-wage industry of 

each of the categories would fail to meet the tests.”
49

   

Again, in 1963, the Department relied on a special survey by the Wage and Hour 

Division (“WHD’) on salaries paid to exempt employees, and increased the salary level 

to “bear approximately the same relationship to the minimum salaries reflected in the 

1961 survey data as the tests adopted in 1958.”
50

   

In 1970, the Department adopted a minimum salary level for executives of $125 

per week, when salary data on “executive employees who were determined to be exempt 

in establishments investigated by the Divisions between May and October 1968 for all 

regions in the United States, 20 percent received less than $130 per week, whereas only 

12 percent of such executives employees in the West and 14 percent in the Northeast 

received salaries of less than $130 per week.”
51

   

The rulemaking in 1975 was anomalous:  The Department based the salary 

increase on the Consumer Price Index, rather than a percentile, but also stated that the 

increase was not “to be considered a precedent.”
52

   

In 2004, the Department considered data “showing the salary levels of the bottom 

10 percent, 15 percent and 20 percent of all salaried employees, and salaried employees 

in the lower wage South and retail sectors.”
53

  The Department set the minimum salary 

level at $455 per week ($23,660 annually), the 20th percentile for salaried employees in 

the South region and retail industry, rather than at the 10th percentile as in 1958, to 

account for the proposed change from the “short” and “long” test structure and because 

the data included nonexempt salaried employees.”
54

 

                                                 

47
 1958 Kantor Report at 6. 

48
 Id. 

49
 Id. at 7-8. 

50
 28 FR 7002, 7004 (July 9, 1963). 

51
 35 FR 883, 884 (Jan. 22, 1970). 

52
 40 FR 7091, 7092 (Feb. 19, 1975). During a private conversation in 2001 between incoming Wage & 

Hour Administrator Tammy D. McCutchen and Betty Southard Murphy, the Administrator in 1975, 

Ms. Murphy stated that the 1975 Final Rule was finalized before a wage survey could be completed so she 

could take up her new post as a Chair of the National Labor Relations Board. 
53

 2004 Final Rule at 22167 & Table 2. 
54

 2004 Final Rule at 22168-69 & Table 3. 
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Departing from the historical methodologies to use the 40th percentile of earnings 

for all non-hourly employees ignores the fact that most retail and service employees were 

exempt until 1961.  As originally enacted, section 13(a)(1) of the FLSA exempted “any 

employee employed in a .  .  .  local retailing capacity” from the minimum wage and 

overtime requirements, and section 13(a)(2) included an exemption for “any employee 

engaged in any retail or service establishment the greater part of whose selling or 

servicing is in intrastate commerce.”
55

  In 1949, Congress amended section 13(a)(2) to 

cover employees of retail establishments with more than 50 percent of sales “made within 

the State in which the establishment is located.”
56

  Because of these exemptions, during 

this time period, only “three percent of the retail trade workers were estimated to be 

subject to the wage and hour provisions of the FLSA.”
57

  In 1961, Congress amended the 

FLSA to eliminate the “local retailing capacity” exemption in section 13(a)(1) and limit 

the section 13(a)(2) retail exemption to establishments with less than $250,000 in annual 

sales.
58

 After the 1961 amendments, the Department of Labor estimated that 2.2 million 

employees came within the scope of the Act.
59

  Later amendments further restricted the 

retail exemption until it was repealed completely in 1989.
60

 

Thus, when the Department set the salary level at the 10th percentile of exempt 

employee salaries in 1958, that data set did not include exempt salaries of retail 

employees, a lower-wage industry.  Rather, the 1958 data would have included salary 

information in industries such as manufacturing and construction, the primary focus of 

the FLSA protections at the time.  If data on exempt salaries in the retail industry had 

been included in 1958, the salary level selected certainly would have been below the 10th 

percentile.   

In preparation for the 1963 rulemaking, the Department conducted a special 

survey in June 1962 to gather data “on minimum weekly salaries paid executive, 

administrative and professional employee in retail establishments.”
61

  The survey 

confirmed that exempt executive, administrative and professional employees in retail 

earned less than exempt employees in other industries:  “The survey data indicate that in 

the type of establishment in which all employees would have qualified for the ‘retail’ 

exemption under section 13(a) (2) of the act, 29 percent of the executive and 32 percent 

of the administrative employees were paid less than $100 a week.  Thirteen percent of the 

executive employees and 19 percent of the administrative employees were paid less than 

$80 a week.”  Thus, the Department established lower salary levels for the retail industry 

                                                 

55
 29 U.S.C. § 213(a)(2), P.L. 718, 52 Stat. 1060, 1067 (June 25, 1938). 

56
 P.L. 393, 63 Stat. 910, 916 (Oct. 26, 1949. 

57
 1981 Commission Report at 14, 

58
 P.L. 87-30, 75 Stat. 65, 71 (May 5, 1961) 

59
 1981 Commission Report at 17. 

60
 P.L. 101-157, 103 Stat. 939 (Nov. 17, 1989). 

61
 28 FR at 7002. 
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effective until September 1965:  $80 per week for executive and administrative 

employees (instead of $100 for other industries); $95 per week for professionals (instead 

of $115), and $125 per week under the “short” duties test (instead of $150).
62

  By 1965, 

the Department expected retail salaries to increase as the industry adjusted to its new 

coverage under the FLSA.
63

  Perhaps most instructive in this regulatory history, the 

Department rejected salary levels for retail employees at the 29th and 32nd percentiles, 

instead adopting salary levels at the 13th and 19th percentile.
64

 

Changes to the American economy and jobs also support a lower percentile, not a 

higher one.  The Department makes much of the fact that the percentage of employees 

eligible for overtime has allegedly eroded significantly:  “In 1975, 62 percent of full-time 

salaried workers were eligible for overtime pay; but today, only 8 percent of full-time 

salaried workers fall below the salary threshold and are automatically eligible for 

overtime pay.”
65

  However, these statistics ignore the revolutionary changes to our 

economy since the 1975 salary increases and certainly since Congress passed the FLSA 

in 1938.  Thus, the alleged changes in the number of exempt employees cannot withstand 

even cursory scrutiny or provide support for the Department’s proposal.   

One indicator of exempt status is level of education – not only for the professional 

exemption, but for all of the white collar exemptions.  Possession of a Bachelors, Masters 

or Doctoral degree is a key indicator that an employee, using that degree in his work, is 

performing job duties at a sufficiently high level to qualify for the exemption.  According 

to U.S.  Census data, in 1940, only 4.6 percent of Americans had completed four years of 

college, increasing to 11 percent by 1970.  Today, 34 percent of Americans hold 

Bachelors, Masters or Doctoral degrees.   

In addition, the American economy has steadily moved away from blue collar 

manufacturing jobs that could be performed by unskilled and low-skilled workers to 

white collar jobs in service industries which require employees to perform job duties 

requiring more knowledge and judgment.  In 1939, the year after Congress passed the 

FLSA, 35.5 percent of American workers were employed in manufacturing, but by 2014, 

that proportion had fallen to 10.4 percent.  During the same time period, the more 

educated workforce in the professional and business services sector grew from 7.4 

percent of all jobs in 1939 to 16.3 percent of jobs in 2014, according to the BLS Current 

Employment Statistics surveys.   

                                                 

62
 28 FR at 7005; 28 FR 9505, 9506 (Aug. 30, 1963) 

63
 28 FR at 7005. 

64
 Id. 

65
 5 Million Reasons Why We’re Updating Overtime Protections, Secretary Tom Perez (July 1, 2015), 

available at http://blog.dol.gov/2015/07/01/5-millions-reasons-why-were-updating-overtime-protections/.  

http://blog.dol.gov/2015/07/01/5-millions-reasons-why-were-updating-overtime-protections/
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These two incontrovertible facts can lead to only one conclusion:  Today, more 

employees are performing exempt executive, administrative and professional work than 

ever before in the history of the United States.  Thus, there is no justification for 

increasing the percentile used to set the salary level in an attempt to bring the same 

percentage of employees within the overtime protections as there were in 1975. 

C. THE DEPARTMENT’S 20TH PERCENTILE METHODOLOGY IN 2004 WAS 

SUFFICIENT TO ACCOUNT FOR CHANGES IN THE DUTIES TESTS 

The Department’s sole, but oft-repeated justification for proposing a salary level 

at the 40th percentile – quadrupling the percentile used in 1958 – is that the 2004 salary 

level was too low to adequately compensate for changes in the duties tests: 

 “The proposed increase to the standard salary level is also intended to 

address the Department’s conclusion that the salary level set in 2004 

was too low to efficiently screen out from the exemption overtime-

protected white collar employees when paired with the standard duties 

test.”
66

 

 “The Department believes that the proposed salary compensates for 

the absence of a long test ….”
67

 

 “A standard salary threshold significantly below the 40th percentile, or 

the absence of a mechanism for automatically updating the salary 

level, however, would require a more rigorous duties test than the 

current standard duties test ….”
68

 

 “The Department set the standard salary level in 2004 equivalent to the 

former long test salary level, thus not adjusting the salary threshold to 

account for the absence of the more rigorous long duties test.”
69

 

 “The Department in the 2004 Final Rule based the new ‘standard’ 

duties tests on the short duties tests (which did not limit the amount of 

nonexempt work that could be performed), and tied them to a single 

salary test level that was updated from the long test salary (which 

historically had been paired with a cap on nonexempt work).”
70

 

                                                 

66
 2015 NPRM at 38517. 

67
 Id. 

68
 Id. at 38519. 

69
 Id. 

70
 Id. at 38526. 
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 “However, the higher percentile proposed here is necessary to correct 

for the current pairing of a salary based on the lower salary long test 

with a duties test based on the less rigorous short duties test, and 

ensure that the proposed salary is consistent with the Department’s 

longstanding goal of finding an appropriate line of demarcation 

between exempt and nonexempt employees.”
71

 

 “The proposed percentile diverges from the percentiles adopted in both 

the 2004 Final Rule and the Kantor method because it more fully 

accounts for the Department’s elimination of the long duties test.”
72

   

 “Based on further consideration of our analysis of the 2004 salary, the 

Department has now concluded that the $455 salary level did not 

adequately account for both the shift to a sample including all salaried 

workers covered by the part 541 regulations, rather than just EAP 

exempt workers, and the elimination of the long duties test that had 

historically been paired with the lower salary level.  Accordingly, this 

proposal is intended to correct for that error by setting a salary level 

that fully accounts for the fact that the standard duties test is 

significantly less rigorous than the long duties test and, therefore, the 

salary threshold must play a greater role in protecting overtime-

eligible employees.”
73

   

 “This is the first time that the Department has needed to correct for 

such a mismatch between the existing salary level and the applicable 

duties test.  ...  The creation of a single standard test based on the less 

rigorous short duties test caused new uncertainty as to what salary 

level is sufficient to ensure that employees intended to be overtime-

protected are not subject to inappropriate classification as exempt, 

while minimizing the number of employees disqualified from the 

exemption even though their primary duty is EAP exempt work.”
74

   

 “However, although the Department recognized the need to make an 

adjustment because of the elimination of the long duties test, the 

amount of the increase in the required salary actually only accounted 

for the fact that the data set used to set the salary level included 

                                                 

71
 Id. at 38529. 

72
 Id. 

73
 Id. 

74
 Id. 
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nonexempt workers while the Kantor method considered only the 

salaries paid to exempt employees.”
75

 

 “Setting the standard salary level at the 40th percentile of earnings for 

full-time salaried workers would effectively correct for the 

Department’s establishment in the 2004 Final Rule of a single standard 

duties test that was equivalent to the former short duties test without a 

correspondingly higher salary level.”
76

 

 To remedy the Department’s error from 2004 of pairing the lower long 

test salary with the less stringent short test duties, the Department is 

setting the salary level within the range of the historical short test 

salary ratio so that it will work appropriately with the current standard 

duties test.”
77

  

Repeating the same assertion a dozen times does not make it true or justify 

quadrupling the Department’s 10th percentile methodology from 1958 to the 40th 

percentile.  The Department’s assertion that the 2004 salary level was too low to 

adequately compensate for changes in the duties is problematic for several reasons. 

First, as noted above, the 1958 data did not include retail employees, who 

generally earned less than the production employees who were included in that 

data.
78

  Thus, an expanded 1958 data set that had included retail employees would have 

yielded a lower dollar threshold corresponding to the 10th percentile than the dollar 

threshold actually recommended in 1958. 

Second, as the Department noted both in 2004 and in this rulemaking, the agency 

historically used salary data that included exempt employees only.  The CPS data 

includes both exempt and non-exempt data, lumped together.  As discussed more fully in 

section VI, the only attempt by the Department has ever made to distinguish between 

exempt and non-exempt employees in the CPS data was in 1998 when WHD staff 

attempted to assign probabilities on whether employees in a CPS job title were exempt.  

As every wage and hour investigator learns in her basic training class, and as stated in the 

Part 541 regulations, a “job title alone is insufficient to establish the exempt status of an 

employee.”
79

  In fact, more often than not, investigators find job titles misleading and 

also refuse to credit statements about duties in job descriptions because the “exempt or 

nonexempt status of any particular employee must be determined on the basis of whether 

                                                 

75
 Id. at 38530. 

76
 Id. at 38531. 

77
 Id. See also id. at 38532, 38534, 38560, and 38562. 

78
 See, e.g., 28 FR at 7005; 28 FR at 9506.  

79
 29 C.F.R. § 541.2.   
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the employee's salary and duties meet the requirements” for exemption.
80

  As 

investigators know, such determinations can only be made after interviewing witnesses 

who are familiar with the actual job duties performed.  And now, in 2015, the DOL’s 

guesses at identifying exempt versus non-exempt employees in the CPS data set is 17 

years out of date!  No apparent attempt has been made to duplicate or validate the 

Department’s 17-year-old assumptions about job duties and exempt status.  Thus, the 

Department’s conclusion that the 20th percentile used in 2004 only accounted for the 

difference in the data is highly suspicious or totally unsupported.  And, without this 

foundation, the superstructure built upon it collapses. 

Third, the 2004 standard duties tests are not equivalent to the old “long” tests.  

For example, the pre-2004 “short” test for the executive exemption required only that the 

employee have a primary duty of managing the enterprise (or a recognized department or 

subdivision thereof) and customarily and regularly direct the work of two or more other 

employees.
81

  The 2004 regulations added a third requirement:  “the authority to hire or 

fire other employees or whose suggestions and recommendations as to the hiring, firing, 

advancement, promotion or any other change of status of other employees are given 

particular weight.”
82

  This new requirement under the standard test was taken from the 

pre-2004 “long” test.
83

  Thus, the standard duties test for the executive exemption is more 

difficult to meet than the pre-2004 “short” test.
84

  The Department’s methodology for 

increasing the salary level makes no effort to acknowledge or account for this difference.   

Fourth, the Department’s reliance on the 1975 “long” test salary levels is 

similarly misplaced.  The salary levels adopted in 1975 are anomalies.  The Department 

set these rates in a very truncated process, without the benefit of a wage survey.  The 

Department based the salary increase on the Consumer Price Index, rather than a 

percentile, but also stated that the increase was not “to be considered a precedent.”
85

  Yet, 

here in 2015, the Department is doing exactly that – using 1975 as a precedent – to the 

exclusion of all other comparators. 

While the current standard duties tests do not include a 20 percent restriction (40 

percent in retail or services establishments) on work activities that are not directly related 

to an employee’s exempt duty, this does not have the significance that the Department 

                                                 

80
 Id. 

81
 68 FR 15560 (April 23, 2003). 

82
 29 C.F.R. § 541.100. 

83
 2004 Final Rule at 22127. 

84
 Should the Department review the public comments filed in response to the 2003 Notice of Proposed 

Rulemaking, it will find that most employer groups objected to this change. 
85

 40 FR 7091, 7092 (Feb. 19, 1975). During a private conversation in 2001 between incoming Wage and 

Hour Administrator Tammy D. McCutchen and Betty Southard Murphy, the Administrator in 1975, 

Ms. Murphy stated that the 1975 Final Rule was finalized before a wage survey could be completed so she 

could take up her new post as a Chair of the National Labor Relations Board. 
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would give it.  Because of the 29 years that passed between the salary level increases of 

1975 and 2004, the $155/$170 salary levels for exemption under the “long” duties tests, 

on which the Department so heavily relies, were barely above the minimum wage for a 

40-hour workweek by 1980 (when minimum wage increased to $3.10 per hour) and 

below the minimum wage beginning in 1991 (when minimum wage increased to $4.25 

per hour).  Thus, in 2004, the “long” duties tests had been effectively inoperative for 

almost 25 years and were not functioning to distinguish between exempt and non-exempt 

employees.  The Department’s reasons, then, for not returning to a 20 percent restriction, 

already dead for 25 years, are even more compelling today with the 20 percent restriction 

now 36 years dead.
86

 

Even without these significant faults in its analysis, the Department has failed to 

adequately justify quadrupling the historical 10th percentile to set the salary level based 

on the 40th percentile.  The Department does not appear to have seriously considered less 

burdensome options:  some percentile greater than 10 but lower than 40; using salary 

levels in lower wage regions or industries; using salary levels in rural areas and small 

businesses.  Nor did the Department adequately explore options other than the percentile 

method.  As set forth in the following section, examining all the possible methodologies 

and measures reveals that the 40th percentile methodology is an outlier – reverse 

engineered to get a pre-determined, desired result.
87

 

D. THE DEPARTMENT’S PROPOSED MINIMUM SALARY LEVEL IS TOO HIGH 

UNDER ANY OTHER METHODOLOGY 

The application of other measures and methodologies results in salary levels 

thousands of dollars below the $50,440 proposed by the Department.  Although these 

other methodologies have not been applied as often as a percentile method, many have 

been considered by the Department over the years as an additional data point.  The 

Department should not give such short shrift to this information, particularly as the 

results appear consistent between and among the other methodologies. 

                                                 

86
 2004 Final Rule at 22126-28. 

87
 See e.g., Updating Overtime Rules Could Raise the Wages for Millions, Ross Eisenbrey (March 12, 

2014) (“We are pleased that the president is directing the Department of Labor to update overtime 

regulations, a policy change that I have previously proposed. About 10 million workers could benefit from 

a rule that makes clear that anyone earning less than $50,000 a year is not exempt from overtime 

requirements and must be paid time-and-a-half for any work they do past 40 hours a week.”), available at 

http://www.epi.org/publication/updating-overtime-rules-raise-wages-millions/.  
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1. Lower percentiles 

If it uses the CPS data set for non-hourly paid workers,
88

 the Department should 

use a lower percentile.  A salary level at the 10th, 20th and 30th percentiles would be 

consistent with the history of the Part 541 regulations and better reflect the actual 

dividing line between exempt and non-exempt employees.
89

  As shown in Table 1, the 

10th percentile would result in a salary level of $26,000; over 30 percent of non-exempt 

hourly employees in the data set earn below that level.  The 20th percentile would result 

in a salary level of $34,996; over 50 percent of non-exempt hourly employees earn below 

that level.  The 30th percentile would result in a salary level of $40,820; almost 70 

percent of non-exempt hourly employees earn below this level. 

Table 1 

Weekly Earnings Deciles by Categories of Workers Workers who usually work full-time 
(35+ weekly hours) 

Decile 
Non-Hourly 

Workers 
(1) 

Hourly 
Workers 

(2) 

Hourly and 
Non-Hourly 

(3) 

Non-Hourly 
South + Retail 

(4) 

Hourly and 
Non-Hourly 

South + Retail 
(5) 

Min $0  $0  $0  $0  $0  

10 $500  $350  $384  $462  $360  

20 $673  $400  $480  $600  $440  

30 $785  $480  $576  $738  $520  

40 $923  $540  $673  $858  $611  

50 $1,058  $600  $788  $962  $730  

60 $1,250  $700  $942  $1,153  $865  

70 $1,480  $803  $1,134  $1,346  $1,000  

80 $1,826  $1,000  $1,385  $1,654  $1,250  

90 $2,308  $1,287  $1,923  $2,212  $1,731  

Max $2,885  $2,885  $2,885  $2,885  $2,885  

Mean $1,248  $738  $978  $1,162  $909  

Median $1,058  $600  $788  $962  729.6 

Mode $2,885  $400  $2,885  $2,885  400 

SE Mean 0.103 0.061 0.064 0.152 0.092338347 

Source:  Current Population Survey, Public Use Microdata File, Merged 12 months outgoing 
rotations (Earner Study) supplement.   

 

                                                 

88
 As discussed in section VI below, the Department errs by relying solely on CPS data. However, if the 

Department will not use alternative (and better) data sources, we suggest that the agency should consider 

alternative sets of CPS data in setting the salary level.  
89

 1958 Kantor Report at 6-7 (10th percentile); 1963 Final Rule, 28 FR at 7005 (13th and 17th percentile of 

retail employees); 2004 Final Rule at 22168-69 & Table 3 (10th, 15th and 20th percentiles). 
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2. Earnings in the lowest wage regions and industries and in small 

businesses and communities 

  Since 1940, the Department has considered salaries in the lowest wage regions 

and industries and in small businesses or rural communities.
90

  As shown in Table 1, 

setting the salary level at the 10th percentile of earnings in the South and retail sectors 

would result in a salary level of $24,024; over 20 percent of non-exempt hourly 

employees in the data set earn below that level.  The 20th percentile would result in a 

salary level of $31,200; almost 40 percent of non-exempt hourly employees earn below 

that level.  The 30th percentile would result in a salary level of $38,376; over 50 percent 

of non-exempt hourly employees earn below this level.  The 40th percentile would result 

in a salary level of $44,616; almost 60 percent of non-exempt hourly workers earn below 

this level. 

The Department’s proposal to set the salary level at the 40th percentile of 

earnings for all non-hourly paid employees nationwide would have a disproportionate 

impact on businesses in states such as Arkansas, Florida, Louisiana, Mississippi, North 

Carolina, Oklahoma, Tennessee and West Virginia where more than 50 percent of non-

hourly paid workers earn less than $970 per week ($50,440 annually).
91

  In fact, the 40th 

percentile of non-hourly paid employees is below $970 in 26 states.
92

  If the Department 

refuses to apply a lower percentile to set the salary level, the Department should consider 

setting the salary level based on the 40th percentile in the three states with the lowest 

salaries – Louisiana, Mississippi and Oklahoma – or, at $784 per week ($40,786).
93

  

Because of the Department’s refusal to grant an extension of the comment 

period,
94

 the Chamber cannot provide data on salary levels of exempt employees in small 

businesses and communities.  However, a 2013 study found that the average annual 

                                                 

90
 1940 Stein Report at 32; 1949 Weiss Report at 14-15; 1958 Kantor Report at 5-6; 1963 Final Rule, 28 FR 

at 7705; 1970 Final Rule, 35 FR at 884; 2004 Final Rule at 22168-69. 
91

 See Oxford Economics Study (Aug. 18, 2015), attached as Appendix B. 
92

 Id. (Alabama, Arkansas, Florida, Georgia, Hawaii, Idaho, Indiana, Kentucky, Louisiana, Maine, 

Mississippi, Missouri, Montana, Nebraska, Nevada, New Mexico, North Carolina, North Dakota, Ohio, 

Oklahoma, South Carolina, South Dakota, Tennessee, Texas, Utah and West Virginia) 
93

 Id. 
94

 The Chamber, as well as many others, requested an extension of the comment deadline. See Appendix C.  

The Chamber’s request was specifically predicated on the need to conduct more research and do the work 

the Department would not. Alas, despite signals that an extension would be granted, the definitive rejection 

of the request was not received until Monday August 31. 
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salary for a small business owner is only $68,000.
95

  The Department should gather and 

examine such data itself before issuing a final rule.
96

     

3. Relationship to the minimum wage 

The Department should also consider the relationship between the minimum wage 

and the Part 541 salary levels.  As shown in Table 2, in years when the Department has 

increased the Part 541 salary level, the ratio of the salary level to minimum wage spanned 

from a low of 1.85 in 1975 to a high of 6.25 in 1949.  Applying the median of 2.38 would 

result in a salary level of $690.20 per week ($35,890.40 annually).     

Table 2 

Year Minimum Wage Part 541 Salary Levels Ratio 

  
Per 

Hour 
Weekly 

@ 40 Exec Admin Prof Short Exec Admin Prof Short 

1938 $0.25 $10 $30 $30 $30   3.00 3.00 3.00 - 

1940 $0.30 $12 $30 $50 $50   2.50 4.17 4.17 - 

1949 $0.40 $16 $55 $75 $75 $100 3.44 4.69 4.69 6.25 

1958 $1.00 $40 $80 $95 $95 $125 2.00 2.38 2.38 3.13 

1963 $1.25 $50 $100 $100 $115 $150 2.00 2.00 2.30 3.00 

1970 $1.60 $64 $125 $125 $140 $200 1.95 1.95 2.19 3.13 

1975 $2.10 $84 $155 $155 $170 $250 1.85 1.85 2.02 2.98 

2004 $5.15 $206 $455 $455 $455 
 

2.21 2.21 2.21 - 

2015 $7.25 $290 $455 $455 $455  1.57 1.57 1.57 - 

4. Historical annual percentage of increases 

Historically, with only two exceptions, as shown in Table 3 below, the 

Department has increased the salary levels at a rate of between 2.78 percent and 5.56 

percent per year, with a median of 4.25 percent.  The Department’s proposed increase to 

$50,440 represents an increase of 9.43 percent per year.
97

  Over the last decade, salaries 

did not increase on average by 9.43 percent annually.  Employment Cost Index data from 

BLS shows that for 2004 through 2014, earnings for all wage and salary workers 

                                                 

95
 “And, the Average Entrepreneur’s Salary Is . . .”, Business News Daily (Oct. 18, 2013), available at 

http://www.businessnewsdaily.com/5314-entrepreneur-salaries.html. 
96

 Considering salaries paid to exempt employees in small businesses is particularly important given the 

$500,000 in annual gross volume of sales required for enterprise coverage under the FLSA, 29 U.S.C. § 

203(s)(1)(ii), has not been amended since 1989. Today, the $500,000 standard excludes only the smallest of 

small business from the FLSA. The Small Business Administration, for example, defines nonmanufacturing 

small businesses as those with $7.5 million in average annual receipts. See 

https://www.sba.gov/content/summary-size-standards-industry-sector. 

97
 This percentage rate is the average per year across the 12 year period. It is not the compound growth rate. 
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increased 27.1 percent cumulatively over the period – 2.7 percent average annual change 

(2.2 percent per year compound rate).  For the subset of private sector workers in 

management, professional and related occupations, the cumulative earnings increase for 

2004 through 2014 was 32.5 percent, equivalent to a 2.6 percent average yearly percent 

change.  The Department has never before doubled the salary levels for exemption in a 

single rulemaking, let alone increasing the salary levels by 113 percent.  Applying the 

4.25 percent annual median increase for 12 years (2004 to 2016, when the final rule is 

expected to issue) results in a salary level of $687 per week ($35,727 annually).
98

  

Table 3 

Year Salary Level 
Percentage Increase 

Total Per Year 

1938 $30  All     

1940 $30  Exec 0.00%   

$50  Admin, Prof 66.67% 33.33% 

1949 $55  Exec 83.33% 9.26% 

$75  Admin, Prof 50.00% 5.56% 

$100  Short Test     

1958 $80  Exec 45.45% 5.05% 

$95  Admin, Prof 26.67% 2.96% 

$125  Short Test 25.00% 2.78% 

1963 $100  Exec, Admin 25.00% 5.00% 

$115  Prof 21.05% 4.21% 

$150  Short Test 20.00% 4.00% 

1970 $125  Exec, Admin 25.00% 3.57% 

$140  Prof 21.74% 3.11% 

$200  Short Test 33.33% 4.76% 

1975 $155  Exec, Admin 24.00% 4.80% 

$170  Prof 21.43% 4.29% 

$250  Short Test 25.00% 5.00% 

2004 $455  All 82.00% 2.83% 

2016 $970  All 113.19% 9.43% 

5. Employment Cost Index 

As discussed above, the BLS Employment Cost Index data from BLS shows that 

for 2004 through 2014, earnings for all wage and salary workers increased at an average 

rate of 2.2 percent per year.  Earnings for private sector workers in management, 

professional and related occupations increased at a 2.6 percent yearly average.  Applying 
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these average changes growth rates for each of 12 years (2004 to 2016) to the current 

salary level of $455 per week ($23,660 annually) would result in an updated salary level 

of between $590.78 per week ($30,720.30 annually) and $619.13  per week ($32,194.60). 

6. Comparing state law minimums 

The Department should also consider the minimum salary levels required for 

exemption under State law.  Just like the minimum wage, States may set higher standards 

for exemptions from state overtime requirements.  In New York, the minimum salary 

level for exemption is $34,124 (increasing to $35,100 in 2016).
99

  In California, the 

minimum salary level is currently $37,440 annually (increasing to $41,600 in 2016).
100

  

Thus, the Department’s proposed salary level of $50,440 is $8,840 higher than the salary 

level that will be required for exemption in California in 2016 and $15,340 higher than 

the salary level that will be required for exemption in New York in 2016. 

7. Comparing salary levels for exempt federal employees 

Historically, the Department has also looked to salaries paid to exempt employees 

of the federal government.  In 1949, for example, the Department stated, “One important 

guide in determining at what point an employee should be considered an administrative 

employee rather than a clerk is to be found in the practice of the Government itself.”
101

 

At that time (in the clerical, administrative and fiscal group), the federal government had 

reserved grades 1 to 6 for clerical employees, grades 7 to 14 for administrative 

employers, and grades 15 and 16 for executive employees.
102

  In determining an 

appropriate salary level, the Department looked to average salary for grades 6 and 7.
103

 

Not much seems to have changed in this regard.  On its web page, the federal 

Office of Personnel Management explains:   

The General Schedule has 15 grades – GS-1 (lowest) to GS-15 (highest).  

Agencies establish (classify) the grade of each job based on the level of 

difficulty, responsibility, and qualifications required.  Individuals with a 

high school diploma and no additional experience typically qualify for 

GS-2 positions; those with a Bachelor’s degree for GS-5 positions; and 

those with a Master’s degree for GS-9 positions.
104
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 12 NYCRR § 142-2.14. 
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104
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Although some employees holding Bachelor’s degrees do not perform the duties required 

for the Part 541 exemptions, federal employees with Master’s degree are unlikely to be 

classified as non-exempt.  Thus, the dividing line between exempt and non-exempt 

federal employees is most likely at GS-7, the mid-point between GS-5 where some 

employees may perform exempt duties and GS-9 where most federal employees likely 

are exempt.  As shown in Appendix D, the salary at GS-7, Step 1 for 2015 is $34,622; 

GS-7 Step 5 is $39,282; and GS-7 Step 6 is $40,437.  Federal employees with Master’s 

degrees start in GS-9, Step 1at $42,399.   

E. THE DEPARTMENT’S PROPOSED $50,440 SALARY LEVEL IS PARTICULARLY 

INAPPROPRIATE FOR THE NON-PROFIT, GOVERNMENT AND HEALTHCARE 

SECTORS WHICH CANNOT INCREASE PRICES TO OFFSET COSTS 

Employee advocates often argue that the increased costs of a higher minimum 

wage or paying additional overtime can be offset by simply raising prices.  These 

advocates, and the Department, fail to consider the impact of a $50,440 salary level on 

sectors that cannot raise prices.  Non-profits, for example, primarily rely on private 

donations and government grants for their revenues.  State and local governments rely on 

taxes that can be increased only through elections or legislation (and not very easily).  

Many employers in the healthcare industry depend on reimbursements from Medicaid, 

Medicare and private insurance – which will not increase just because the Department 

raises the salary level for exempt employees.  Thus, none of these sectors can raise prices 

to increase the revenue needed to absorb the costs of a 113 percent increase to the salary 

level.  The only option for non-profit, government and healthcare employers is to reduce 

services by decreasing headcount and hours worked.  For healthcare employers, however, 

reducing services often is not an option either because of laws requiring a minimum level 

of service.  Thus, employers in these sectors will face significant hardships and the 

people who rely on their operations will be forced to go without these services.   

As of September 2, 2015, almost 200 commenters have posted comments at 

www.regulations.gov expressing concerns regarding the impact of the proposed salary 

level increase on non-profits.  Perhaps this was the motivation for Administrator David 

Weil’s recent blog post, “Non-Profits and the Proposed Overtime Rule,” which attempts 

to assure non-profits organizations that they “are not covered enterprises under the FLSA, 

however, unless they engage in ordinary commercial activities that result in sales made or 

business” of $500,000 or more per year.
105

  Few non-profit organizations are likely to be 

fooled into believing they need not comply with the FLSA or can ignore the 

Department’s changes to the Part 541 regulations.  As acknowledged in the blog, the 

FLSA minimum wage and overtime requirements also apply to any employee of a non-

profit organization who makes out-of-state phone calls, mails information or conducts 

business via the U.S. mail, orders or receives goods from an out-of-state supplier (e.g., 
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ordering from Amazon.com), handles credit card transactions, or performs the accounting 

or bookkeeping for any of these activities.  The Department has stated that it “will not 

assert individual coverage for employees who perform this type of work only on 

occasion, and for an insubstantial amount of time.”  But that is scant protection in a 

modern world dominated by interstate commerce activities via the internet.  Further, a 

commitment by the Department not to enforce does not prohibit employees from bringing 

private collective action lawsuits.   

F. THE DEPARTMENT’S PROPOSAL TO CREDIT NON-DISCRETIONARY BONUSES 

TOWARDS THE SALARY REQUIREMENT IS NOTHING MORE THAN A RUSE  

The Department also seeks comments on whether “to permit nondiscretionary 

bonuses and incentive payments to count towards partial satisfaction of the salary level 

test.”
106

  Specifically, the Department proposes to allow employers to satisfy up to 10 

percent of the standard weekly salary level with nondiscretionary bonus payments paid 

out monthly or less frequently.
107

  Although the Chamber supports allowing bonuses to 

count toward the salary requirements, the Department’s proposal so limits when such 

credits could be taken that very few of our members would benefit or benefit in a manner 

sufficient to offset added administrative costs.   

First, bonuses are generally not paid on a monthly or less frequent basis.  

Providing exempt employees with quarterly and annual bonuses, however, is the more 

common way bonuses are paid.  Thus, we ask the Department to allow credit for all 

nondiscretionary bonuses regardless of the frequency of payment.   

Second, the Department should also clarify the meaning of the term 

“nondiscretionary” bonus.  We suggest adopting the FLSA regulation at 29 C.F.R. 

§ 778.211(b) providing that a bonus is nondiscretionary unless the employer “retains 

discretion both as to the fact of payment and as to the amount until a time quite close to 

the end of the period for which the bonus is paid.”  Examination of the WHD’s 

enforcement database will no doubt establish that many employers err when calculating 

the regular rate.  The confusion will be exacerbated if the Department adopts different 

definitions of discretionary versus nondiscretionary bonuses for exempt versus non-

exempt employees. 

Third, the Department should allow employers to take credit for all types of 

compensation includable in the regular rate of pay under 29 U.S.C. § 207(e) – including 

commissions, per diem payments and car allowances that are not reimbursements for 
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business expenses, and profit-sharing payments under plans that do not meet the 

requirements of 29 C.F.R. Part 549.
108

  

Fourth, unless the Department reconsiders its proposed $50,440 salary level, a 

limit of 10 percent (or, $5,044) is too low to provide any relief or make the additional 

administrative burdens worth the effort. 

Finally, without the opportunity for make-up payments as under the highly 

compensated test, the Department’s proposal would be very difficult to implement. 

G. WITHOUT A PRO-RATA PROVISION, THE DEPARTMENT’S NEW SALARY 

LEVEL WILL INTERFERE WITH PART TIME PROFESSIONAL POSITIONS 

The Department’s proposed minimum salary level is so high that it would 

effectively prevent many current part time professionals from maintaining their positions.  

One solution to this, other than reducing the salary level significantly, would be to 

provide a pro-rated salary level so that part time professionals would be able to take 

advantage of the flexibility and benefits they have come to enjoy.   

Under the current regulations, an employee who performs tasks that clearly meet 

one or more of the exemption duties tests can be classified as exempt so long as his or her 

salary exceeds $23,660 per year.  Thus, a part-time employee working a 50 percent 

schedule can qualify as exempt so long as he or she works in a position that has a full 

time salary of approximately $48,000 per year.  This is true not because the full-time 

equivalent salary is $48,000, but because the part-time salary of $24,000 is still in excess 

of the regulated minimum. 

Under the Department’s proposed minimum salary level, that employee would no 

longer qualify for exemption.  Instead, that employee working a 50 percent schedule 

would need to be working in a position earning more than $100,000 on a full-time basis.  

Without a pro rata provision, the number of employees who will be eligible for part-time 

exempt employment will be significantly limited.  This limitation will have a 

disproportionate impact on women in the workplace, and, in particular, likely will impact 

mothers who may be seeking to re-enter the workplace as professionals, but not on a full-

time basis.  Similarly, older workers looking to pursue a phased retirement would likely 

be disadvantaged by the Department’s increased minimum salary level.   
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If the Department permitted the salary to be pro-rated, however, employers would 

be far more likely to allow such arrangements.  We therefore urge the Department to add 

a pro-rata provision to the regulations, regardless of the salary level ultimately adopted in 

a final rule. 

H. IF THE DEPARTMENT MOVES FORWARD WITH A 113 PERCENT INCREASE TO 

THE SALARY LEVEL, THE DEPARTMENT SHOULD PROVIDE A ONE-YEAR 

EFFECTIVE DATE AND PHASE IN THE SALARY INCREASE OVER FIVE YEARS 

 The Department has proposed a 113 percent increase to the standard salary level, 

which is unprecedented in the 77-year history of the white collar exemptions.  Unless the 

Department lowers the salary level in the final regulations, employers will need a 

significant period of time to comply with the new requirements – even more time if the 

Department also moves forward with changes to the duties tests for exemption.   

Employers will need to familiarize themselves with the final regulation, analyze 

their workforce, and determine how to comply.  This process will require employers to 

identify all exempt employees earning a salary less than the new required level; evaluate 

whether to comply by providing a salary increase or reclassifying some or all of such 

employees to non-exempt; decide whether to pay reclassified employees on an hourly or 

salaried basis; and draft new compensation plans for reclassified employees.  Employers 

will also need to evaluate:  whether they need to limit the hours employees work; whether 

they can still afford to pay bonuses; what adjustments are necessary to benefit plans; and 

how they will set the new hourly rates or salaries.  Finally, employers will need time to 

communicate the changes to employees and implement the changes. 

Thus, the Chamber requests that regardless of what new salary level the 

Department chooses, it set an effective date for one year after publication of the final 

rule, as it did for the revisions to the companionship services exemption regulation. 

Additionally, if the proposed salary level is finalized, the Department should 

phase in the salary increase over five years, raising the salary level by approximately 22 

percent per year.  This would be similar to the way minimum wage increases – involving 

a much lower percentage change and not requiring extensive evaluation and 

reclassification processes – have been implemented.  By phasing in the salary increase, 

employers would know well in advance what the salary level would be and be able to 

better prepare their budgets.  Even with such a phase-in, the salary increases required 

would be unprecedented in the private sector.  According to the BLS Employment Cost 

Index, 12-month percent change data, private sector wages and salaries have only 

increased between 1.6 percent and 2.8 percent annually over the last decade.   
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II. THE DEPARTMENT SHOULD ABANDON ITS PROPOSAL TO INCREASE 

THE SALARY LEVEL FOR THE HIGHLY COMPENSATED TEST 

The Department’s proposal to increase the total annual compensation required 

under the highly compensated test at the 90th percentile of all non-hourly paid employees 

(estimated at about $122,000) suffers from the same flaws as described above and in 

section VI for the standard salary level.  The Department should set the highly 

compensated test using actual salary levels of exempt employees working in the South 

and in the retail sector that would meet the highly compensated exemption requirements.  

Here, too, study of wages paid to federal employees who inevitably qualify for the FLSA 

white collar exemptions is instructive.  In the 2015 federal General Schedule, only the 

three highest of 150 pay bands would qualify as highly compensated under the 

Department’s proposal:  grade 15, step 8 ($125,346); grade 15, step 9 ($128,734); and 

grade 15, step 10 ($132,122).
109

   

These employees have come to expect to have the flexibility and other benefits of 

a salaried position.  In many cases, they have college or other higher education degrees.  

For them to be reclassified, so that they will have no greater status or benefits than 

someone with far less education and experience, will be tremendously disruptive and 

dispiriting.  Furthermore, employers may be inclined to try and reclassify these 

employees as exempt under one of the standard duties tests which will create 

enforcement and litigation risks.  This is a change in search of a problem – the 

Department should not finalize this salary increase. 

III. THE DEPARTMENT’S PROPOSAL FOR AUTOMATIC ANNUAL SALARY 

LEVEL INCREASES IS CONTRARY TO CONGRESSIONAL INTENT, 

VIOLATES THE ADMINISTRATIVE PROCEDURE ACT, IGNORES 77 

YEARS OF REGULATORY HISTORY, WILL HAVE A RATCHETING 

EFFECT, AND WOULD IMPOSE SIGNIFICANT ADDITONAL BURDENS 

ON EMPLOYERS  

Automatic annual increases to the salary levels is a tremendous concern as it 

ensures the business community will never again be allowed to participate in a public 

debate regarding the salary levels.  The Department’s proposal for automatic salary level 

increases raises significant issues regarding the Department’s authority and responsibility 

under section 13(a)(1) of the FLSA – questions that could mire this rulemaking in 

litigation.  The Chamber suggests that the Department abandon this proposal.   
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First, there is no evidence that Congress intended that the salary level test for 

exemption under section 13(a)(1) be indexed.  In the 77-year history of the FLSA, 

Congress has never provided for automatic increases of the minimum wage, although 

state minimum wages are sometimes indexed.  Nor has Congress indexed the minimum 

hourly wage for exempt computer employees under section 13(a)(17) of the Act, the tip 

credit wage under section 3(m) or any of the subminimum wages available in the Act.  

Although Congress has provided indexing under other statutes, it has never done so under 

the FLSA. 

Second, the regulatory history of Part 541 provides no precedent for indexing.  

Public commenters have suggested automatic updates to the salary levels in at least two 

past rulemakings.  In 1970, for example, a “union representative recommended an 

automatic salary review” based on an annual BLS survey, the National Survey of 

Professional, Administrative, Technical, and Clerical Pay.
110

  The Department quickly 

dismissed the idea as “needing further study,” although stating that the suggestion 

“appear[ed] to have some merit particularly since past practice has indicated that 

approximately 7 years elapse between amendment of these salary requirements.”
111

  

However, the “further study” came in 2004, after 29 years had elapsed between salary 

increases.  Nonetheless, in 2004, the Department rejected indexing as contrary to 

congressional intent, disproportionately impacting lower-wage geographic regions and 

industries, and because the Department intended to do its job:  

[S]ome commenters ask the Department to provide for future   automatic 

increases of the salary levels tied to some inflationary measure, the   

minimum wage or prevailing wages.  Other commenters suggest that the   

Department provide some mechanism for regular review or updates at a 

fixed   interval, such as every five years.  Commenters who made these   

suggestions are concerned that the Department will let another 29 years   

pass before the salary levels are again increased.  The Department intends 

in the future to update the salary levels on a more regular basis, as it did 

prior to 1975, and believes that a 29-year delay is unlikely to reoccur.  The 

salary levels should be adjusted when wage survey data and other policy 

concerns support such a change.  Further, the Department finds nothing in 

the legislative or regulatory history that would support indexing or 

automatic increases.  Although an automatic indexing mechanism has 

been adopted under some other statutes, Congress has not adopted 

indexing for the Fair Labor Standards Act.  In 1990, Congress modified 

the FLSA to exempt certain computer employees paid an hourly wage of 

at least 6.5 times the minimum wage, but this standard lasted only until   

the next minimum wage increase six years later.  In 1996, Congress froze 
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the minimum hourly wage for the computer exemption at $27.63 (6.5 

times the 1990 minimum wage of $4.25 an hour).  In addition, as noted 

above, the Department has repeatedly rejected requests to mechanically 

rely on inflationary measures when setting the salary levels in the past 

because of concerns regarding the impact on lower wage geographic 

regions and industries.  This reasoning applies equally when considering 

automatic increases to the salary levels.  The Department believes that 

adopting such approaches in this rulemaking is both contrary to  

congressional intent and inappropriate.
112

    

Now, the Department seems to be admitting that it is incapable of doing its job: 

This history underscores the difficulty in maintaining an up-to-date and 

effective salary level test, despite the Department’s best intentions.  

Competing regulatory priorities, overall agency workload, and the time-

intensive nature of notice and comment rulemaking have all contributed to 

the Department’s difficulty in updating the salary level test as frequently 

as necessary to reflect changes in workers’ salaries.  These impediments 

are exacerbated because unlike most regulations, which can remain both 

unchanged and forceful for many years if not decades, in order for the 

salary level test to be effective, frequent updates are imperative to keep 

pace with changing employee salary levels.  Confronted with this 

regulatory landscape, the Department believes automatic updating is the 

most viable and efficient way to ensure that the standard salary level test 

and the HCE total annual compensation requirement remain current and 

can serve their intended function of helping differentiate between white 

collar workers who are overtime-eligible and those who are not.
113

   

The Department also states that automatic annual increases to the salary will 

“promote government efficiency by removing the need to continually revisit this issue 

through resource-intensive notice and comment rulemaking.”
114

   

The Department seems to be missing the point of the Administrative Procedure 

Act (“APA”):  Congress intended rulemaking to be “resource-intensive,” and section 

13(a)(1)’s directive to the Department to define and delimit the white collar regulations 

“from time to time” seems fairly unambiguous; Congress wants the Department to 

“continually revisit” the Part 541 regulations.  There is no indication that Congress 

wanted to put these regulations on auto-pilot. 
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The Department argues that Congress’ failure to provide “guidance either 

supporting or prohibiting automatic updating” indicates it has authority to do so.  

However, equally plausible is the assumption that Congress felt no need to act because:   

(1) the Department, in the 77-year history of the FLSA, has never seriously considered 

indexing the salary level; (2) in 2004, the Department concluded that indexing would 

violate congressional intent; and (3) Congress’ failure to ever index anything under the 

FLSA is sufficient guidance. 

The Department also now states that the 2004 Final Rule “did not discuss the 

Department’s authority to promulgate such an approach through notice and comment 

rulemaking.”
115

  In 2004, the Department concluded that indexing the salary level is 

“contrary to congressional intent.”  Once concluding that Congress did not give the 

Department authority to provide automatic increases to the salary level, the subject was 

closed; the Department could not then proceed to adopt indexing through the regulatory 

process.  The Department provides no explanation of why its views on congressional 

intent have changed, and the Chamber is unaware of any legislative or legal development 

that would justify such a reversal. 

Notice and comment rulemaking has achieved the purpose of the APA by 

ensuring vigorous public debate about the salary levels, including submission of salary 

information in public comments.  The regulatory history shows that the Department has 

adjusted its proposals based on public comment.  Proposed salary levels have been 

increased and decreased in the final regulations.  For example, in 2004, in response to the 

public comments, the Department increased its proposed standard salary level from $425 

per week to $455 per week, and the annual compensation for the highly compensated test 

from $65,000 to $100,000.  The Department’s proposal for automatic salary increases 

would end this public debate forever. 

Similarly, the Department’s proposed methodology for determining the amount of 

the annual increase is not well thought out.  Particularly troubling is the proposal to reset 

the salary level every year using a “fixed percentile” – pulling the flawed CPS data, year-

after-year, to determine the 40th percentile of full-time, non-hourly paid earnings.
116

  The 

Department seems to favor this approach, but has apparently missed a huge problem:  An 

index that recalibrates the 40th percentile, each year, based on salaries of non-hourly paid 

employees will be relying on an ever shrinking pool of such employees, causing an never 

ending, upward ratcheting effect.  In response to the final rule, employers may give a 

salary increase to some exempt employees already near $50,440.  However, employers 

will need to reclassify millions of other employees to non-exempt status.   Although non-

exempt employees may be paid on a salary, a significant percentage of reclassified 

employees will be converted to hourly pay.  Consequently, the lowest paid salary 
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employees are likely to leave those ranks.  As a result, the 40th percentile of employees 

remaining in the data set will correspond to a higher salary level, which will further 

reduce the number who meet the salary threshold.  The following year that will increase 

even further the salary corresponding to the 40th percentile, etc.  The result will be that 

tomorrow’s 40th percentile and its salary level will be an even poorer proxy for the actual 

work performed by exempt employees because the measure itself will drive the outcome.   

In a recent analysis, Edgeworth Economics illustrates how quickly the minimum 

salary level for exemption will increase:  “If just one quarter of the full-time nonhourly 

workers earning less than $49,400 per year ($950 per week) were re-classified as hourly 

workers, the pay distribution among the remaining nonhourly workers would shift so that 

the 40th percentile of the 2016 pay distribution would be $54,184 ($1,042 per week), 

about 9.6 percent higher than it was in 2015.”
 117

  This process would repeat each year as 

the lowest paid nonhourly workers fail the salary test and are re-classified as non-exempt 

hourly workers.  After five years, as shown in the following charts from Edgeworth 

Economics, even in the absence of inflation, “the new 40th percentile of the nonhourly 

pay distribution would be $72,436 ($1,393 per week), which is about 46.6 percent more 

than the minimum salary threshold in 2015.
118

   

This upward ratcheting “becomes more pronounced if more nonhourly workers 

who failed the salary test are re-classified into hourly positions each year.”
119

  For 

example, if half of the reclassified employees are paid hourly, the 40th percentile “will 

increase by 19.9 percent in the first year and by 94 percent over a five year period.  This 

means that a salary threshold of $49,400 ($950 per week) in 2015 would increase to 

$95,836 ($1,843 per week) by 2020, even in the absence of inflation.”
120

 

In addition to the rulemaking and precedential issues, adopting the consumer price 

index as the measure for increasing the salary threshold  would also be problematic as 

prices and salaries are related only in the long run.  Year-to-year there have been wide 

differences in their rates of increase and shifts in job duties are more closely correlated 

with wages than prices.   
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The Department also fails to consider the impact of automatic increases during a 

future economic downturn.  Employers will be denied the option of lowering salaries to 

quickly respond to decreased revenue experienced in bad economic times.  Both of the 

proposed methodologies for setting the new salary levels will be slow to reflect actual 

economic conditions.  Implementing automatic increases in the salary threshold, by 

whichever methodology, will guarantee increases at precisely the wrong times for 

employers and employees.  If the Department wishes to cement a legacy of negatively 

impacting future employers, there could hardly be a better way. 

Annual increases to the salary level would impose significant additional burdens 

on employers for no better reason than the Department’s view that notice-and-comment 

rulemaking is difficult.  The Department proposes automatic increases annually, 

providing employers only 60 days’ notice of the new salary level.  Employers need much 

more lead time to adjust to an increased salary level.  First of all, unlike the federal 

government, private employers operate on any number of different fiscal years.  

Budgeting for the next fiscal year can begin six months or more before year end.  For 

most companies, labor costs are a large component of the budget.  The inability to 
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determine increases in labor costs until the Department issues a notice, which may or 

may not be timely for a company’s budget cycle, could cause financial chaos.  Businesses 

will have to escrow funds, delay capital expenditures, implement hiring freezes, etc., until 

the Department’s notice is released and they can determine the impact of the salary 

increase.   

Also, Chamber members have reported that reclassifying employees from exempt 

to non-exempt can take up to six months.  The annual salary increase proposed by the 

Department will require an employer to: Analyze whether business conditions allow a 

salary increase or whether they need to reclassify employees as non-exempt; prepare new 

compensation plans for reclassified employees; develop materials to explain the 

reclassification to employees; review timekeeping and payroll systems to ensure 

compliance with the FLSA recordkeeping requirements and compliant overtime 

calculations; review or adopt new policies for the reclassified employees, including 

policies prohibiting off-the-clock work, when employees will be permitted to work 

overtime, payment for waiting time, training time and travel time, etc.; train the 

reclassified employees, and the managers who supervise them on recording time and 

other wage-hour topics.  If the salary change is implemented as proposed, a large number 

of workers will have to be added to timekeeping systems. This may require server and 

system upgrades to account for the additional users.  Best practices take time.   

The Department contends that employers can increase their lead time by simply 

accessing a quarterly publication issue by BLS of the deciles of weekly wages of full-

time salaried workers.  This assumes the employer is familiar with the white collar 

regulations, knows how to get to the correct publication on the BLS website and, indeed, 

is familiar enough with the Department’s process to know the level that will be chosen.  

Indeed even if all these conditions are met, there may still be differences between the 

level identified in a given BLS quarterly publication because of internal company 

requirements and the level used by DOL several months later.   

IV. THE DEPARTMENT SHOULD NOT MAKE ANY CHANGES TO THE 

DUTIES TESTS 

A. THE DEPARTMENT IS PRECLUDED BY THE ADMINISTRATIVE PROCEDURE 

ACT FROM MAKING ANY CHANGES TO THE DUTIES TESTS 

While we accept that some increase to the salary level will ultimately result from 

this rulemaking, based upon the NPRM, changes to the duties test are unsupportable.  

Despite the Department’s decision to focus solely on the salary level in its NPRM, it has 

not foreclosed the possibility of changes to the duties test.  Indeed, without identifying 

any changes to the regulatory text or a specific proposal, the Department indicates 

modifications to the duties test remain under consideration.  However, by declining to 

make “specific proposals to modify the standard duties test,” the Department has wholly 

failed to provide commenters with adequate notice of any changes that may be made.   
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The expansive list of questions posed by the Department on the current duties test 

– which range from the broad “[w]hat, if any, changes should be made to the duties 

test?,” to the specific “[s]hould the the Department look to the State of California’s law 

(requiring that 50 percent of an employee’s time be spent exclusively on work that is the 

employee’s primary duty) as a model?” – is insufficient to allow stakeholders a 

meaningful opportunity to comment on proposed regulatory changes.  Simply inviting 

comment on a series of questions in the preamble appears to be a deliberate attempt to 

avoid the Department’s obligations set forth by the Administrative Procedure Act, and 

certainly violates the spirit of the APA.  The public should not be left to guess at an 

agency’s intentions, particularly on a subject that has such widespread impact upon 

America’s workforce – such as any change to the “white collar” exemption duties 

requirements.
121

  Put differently, stakeholders cannot be asked to “divine” the agency’s 

“unspoken thoughts.”
122

  However, that is precisely what the Department now asks us to 

do.  Indeed, in an email to the publication Law360, the Department flouted its intentions 

to construe its obligations under the APA in the narrowest way possible: 

The DOL said in an email . . .  that “while no specific changes are 

proposed for the duties tests, the NPRM contains a detailed discussion of 

concerns with the current duties tests and seeks comments on specific 

questions regarding possible changes. The Administrative Procedure Act 

does not require agencies to include proposed regulatory text and permits 

a discussion of issues instead.”
123

 

The Department’s questions – without corresponding regulatory text – have 

utterly deprived the public of a meaningful role in this rulemaking.  Any changes to the 

well-entrenched duties test will result in the upheaval of the past decade of case law and 

agency opinions and would be done without providing any substantive notice to the 

regulated community.
124

  While the Department may attempt to bootstrap any changes to 

the duties test to cherry-picked comments, this would not shield the final rule from 

challenge.  As the D.C. Circuit has held, the “fact that some commenters actually 

submitted comments” addressing the final rule “is of little significance,” because 

“[c]ommenting parties cannot be expected to monitor all other comments submitted to an 
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agency.”
125

  Instead, the Department must “itself provide notice of a regulatory 

proposal,” but has failed to do so.
126

  

Should any changes to the duties test result from this rulemaking, the final rule 

also would fail to comply with Executive Orders 12866 and 13563, which require 

agencies, in promulgating regulations, to assess all costs and benefits of available 

regulatory alternatives.
127

  In particular, an agency must consider the costs of 

enforcement and compliance prior to implementing regulations.
128

  Because the 

Department has declined to proffer any specific proposal, the Department has not made 

any attempt to identify or quantify the costs that the regulated community will most 

certainly face.  Stakeholders are left without the opportunity to evaluate the Department’s 

estimates of the costs and benefits of any changes to the duties tests – as no such costs 

and benefits have been discussed.  Thus, the requirements as set forth in Executive 

Orders 12866 and 13563 have not been met.   

Executive Order 13563 also requires that regulations be adopted through a 

process that sufficiently involves public participation.
129

    Specifically, Executive Order 

13563 requires that an agency afford the public a “meaningful opportunity to comment 

through the Internet on any proposed regulation, with a comment period that should 

generally be at least 60 days.”
130

  In addition, Executive Order 13563 requires an agency, 

before issuing a notice of proposed rulemaking, to seek the views of those who are likely 

to be affected by such rulemaking.
131

  The amorphous topics upon which the Department 

seeks comments through the current NPRM deprive stakeholders of this meaningful 

opportunity to express their views.  The Chamber believes that should the Department 

seek changes to the Part 541 duties requirements, it would necessarily have to first notice 

the specific proposals being considered – and the costs and benefits associated with the 

changes – and then provide the public with a meaningful opportunity to comment.   

The importance of allowing the public to comment on specific changes to 

regulatory text can be found in the regulatory history of Part 541 itself.  In the 2004 

rulemaking, for example, the AFL-CIO objected to the Department’s proposal to change 

the word from “whose” to “a” as significantly expanding the scope of the exemptions.  

Because that was not the intended result, the Department did not implement the change: 
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This change was made in response to several commenters, such as the 

AFL-CIO, who felt that the change from "whose" primary duty as written 

in the existing regulations to "a" primary duty as written in the proposal 

weakened this prong of the test by allowing for more than one primary 

duty and not requiring that the most important duty be management.  As 

the Department did not intend any substantive change to the concept that 

an employee can only have one primary duty, the final rule uses the 

introductory.
132

 

Thus, as the AFL-CIO acknowledged in 2004, words matter and even minor 

changes to seemingly innocuous words can have a significant, even if inadvertent, impact 

on the scope of the exemption. 

Finally, if any changes to the regulatory text of the Part 541 duties tests are 

adopted in a final rule, the Department will be ignoring President Obama’s “Open 

Government Initiative” issued on January 21, 2009, just one day after his inauguration, 

stated: 

My Administration is committed to creating an unprecedented level of 

openness in Government.  We will work together to ensure the public trust 

and establishment of a system of transparency, public participation, and 

collaboration.
133

   

Refusing to allow public comment on specific changes to the regulatory text 

contradicts President Obama’s commitment to transparency, public participation and 

collaboration.  Before making any changes to the duties tests (similarly, before finalizing 

the methodology for any automatic salary increases), the Department should publish the 

specific changes to the regulatory text in a Notice of Proposed Rulemaking, and thus 

provide the public with a meaningful opportunity to participate and collaborate by filing 

comments on the proposed text. 

B. DEFINITION OF PRIMARY DUTY 

The Chamber opposes any revision to the duties test that introduces a quantitative 

requirement – whether made in reversion to a long/short duties test or otherwise.  Such a 

change would upend the regulated community, adding substantial unjustified (and 

unexplored) costs and burdens on employers, and only serve to increase litigation.  In its 

NPRM, the Department now looks to potentially nullify the established primary duties 

requirements contained in Part 541 by inquiring whether employees should be required to 

spend a specified minimum amount of time exclusively performing their primary duty in 
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order to qualify as exempt, citing California’s 50 percent primary duty requirement as an 

example.
134

    

The Department’s reference to California’s 50 percent primary duty rule is 

particularly troubling because that state has realized the unintended effect of its so-called 

“bright-line” rule.  Rather than decreasing litigation and uncertainty over classifications, 

California’s rule has had the opposite effect – substantial litigation, as members of the 

California plaintiffs’ bar have come to realize (and capitalize on) the extreme difficulty 

employers face in proving the amount of time employees spend on exempt versus non-

exempt tasks.  Indeed, such a rule places an enormous burden on employers to engage in 

extensive analysis and time testing, wading through the hour-by-hour – and in some cases 

minute-by-minute – tasks of their employees in order to defend their classification 

decisions. In addition, how is an employer (and even the Department) supposed to 

accurately measure the amount of time that an employee spends thinking about a problem 

and creating a strategy for the solution? Unlike most non-exempt tasks, exempt 

responsibilities often occur outside of the workplace at any hour of the day. Regardless of 

any effort to regulate around such ambiguities, the central issue will always remain what 

is – and what is not – exempt work?   

The Department has already acknowledged that these precise concerns render 

quantitative testing impracticable.  In 2004, responding to commenters who requested the 

addition of a quantitative test, the Department reasoned that such analysis unnecessarily 

adds complexity and burdens to exemption testing by, for example, requiring employers 

to “time-test managers for the duties they perform, hour-by-hour in a typical 

workweek”.
135

  Requiring employers to “distinguish[] which specific activities were 

inherently a part of an employee’s exempt work proved to be a subjective and difficult 

evaluative task that prompted contentious disputes.”
136

  Establishing quantitative 

requirements needlessly muddles a process the Department asserts through its NPRM 

should be streamlined.  As the Department noted in 2004, “[i]t serves no productive 

interest if a complicated regulatory structure implementing a statutory directive means 

that few people can arrive at a correct conclusion, or that many people arrive at different 

conclusions, when trying to apply the standards to widely varying and diverse 

employment settings.”
137

 

The Preamble to the 2004 Final Rule identified further concerns with requiring a 

strict delineation of time spent on exempt and non-exempt duties: 
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For example, employers are not generally required to maintain any 

records of daily or weekly hours worked by exempt employees (see 29 

CFR 516.3), nor are they required to perform a moment-by-moment 

examination of an exempt employee’s specific duties to establish that that 

an exemption is available.  Yet reactivating the former strict percentage 

limitations on nonexempt work in the existing ‘long’ duties tests could 

impose significant new monitoring requirements (and, indirectly, new 

recordkeeping burdens) and require employers to conduct a detailed 

analysis of the substance of each particular employee’s daily and weekly 

tasks in order to determine if an exemption applied.
138

   

Rather than solve any of the perceived problems with the primary duty test, a 

quantitative requirement would only create tremendous recordkeeping burdens on 

employers and add to employers’ uncertainty over classifications.   Such a quantitative 

requirement merely serves to incentivize plaintiffs’ attorneys to systematically attack an 

employee’s classification.  The only people who would benefit from adding such a 

provision would be the plaintiffs’ attorneys and the attorneys defending the employers.   

The Chamber reminds the Department that, as part of its 2004 rulemaking, the 

Department evaluated – and rejected – prior proposals for a quantitative “bright-line” test 

such that California employs.  Indeed, the Department warned: 

Adopting a strict 50-percent rule for the first time would 

not be appropriate .  .  .  because of the difficulties of 

tracking the amount of time spent on exempt tasks.  An 

inflexible 50-percent rule has the same flaws as an 

inflexible 20-percent rule.  Such a rule would require 

employers to perform a moment-by-moment examination 

of an exempt employee’s specific daily and weekly tasks, 

thus imposing significant new monitoring requirements 

(and, indirectly, new recordkeeping burdens).
139

 

The Department’s reasoned analysis conducted in 2004 still holds true in 2015.   

Rather than focusing on a quantitative test, the 2004 Final Rule instead chose to focus on 

four nonexclusive factors for determining the primary duty of the employee: 

(1) The relative importance of the exempt duties as 

compared with other types of duties;  

(2) The amount of time spent performing exempt work;  
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(3) The employee’s relative freedom from direct 

supervision; and  

(4) The relationship between the employee’s salary and 

the wages paid to other employees for the same 

kind of nonexempt work.
140

   

Under these factors, the amount of time spent may be considered, but is not 

indicative alone of an exempt status.  Indeed, the 2004 Final Rule emphasized that:  

The time spent performing exempt work has always been, 

and will continue to be, just one factor for determining 

primary duty.  Spending more than 50 percent of the time 

performing exempt work has been, and will continue to be, 

indicative of exempt status.  Spending less than 50 percent 

of the time performing exempt work has never been, and 

will not be, dispositive of nonexempt status. 

.  .  .  [T]he search for an employee’s primary duty is a 

search for the “character of the employee’s job as a whole.” 

Thus, both the current and final regulations “call for a 

holistic approach to determining an employee’s primary 

duty,” not “day-by-day scrutiny of the tasks of managerial 

or administrative employees.” Counts v.  South Carolina 

Electric & Gas Co., 317 F.3d 453, 456 (4th Cir.  2003) 

(“Nothing in the FLSA compels any particular time frame 

for determining an employee’s primary duty”).
141

 

The Chamber urges the Department to continue its application of the holistic 

approach developed in 2004 and summarily reject any requirement that duties must be 

measured.   

C. CONCURRENT DUTIES PROVISION SHOULD BE MAINTAINED 

The Department’s proposal to eliminate or modify the “concurrent duties” 

provision (that lets an exempt employee perform both exempt and non-exempt tasks 

without jeopardizing the executive exemption) also gives the Chamber great cause for 

concern.  Currently, the regulations provide:  

Concurrent performance of exempt and nonexempt work does not 

disqualify an employee from the executive exemption if the 

requirements of § 541.100 are otherwise met.  Whether an 
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employee meets the requirements of § 541.100 when the employee 

performs concurrent duties is determined on a case-by-case basis 

and based on the factors set forth in § 541.700 [related to primary 

duty test].  Generally, exempt executives make the decision 

regarding when to perform nonexempt duties and remain 

responsible for the success or failure of business operations under 

their management while performing the nonexempt work.
142

 

Section 541.106 allows exempt employees such as store or restaurant managers to 

perform duties that are non-exempt in nature while simultaneously acting in a managerial 

capacity.  If this “concurrent duties” provision is eliminated, it could mean the wholesale 

loss of the executive exemption for both assistant store managers and store managers, 

particularly in smaller establishments.  Indeed, the Department has already noted in the 

NPRM that it has heard from concerned stakeholders in the retail and hospitality industry 

who stressed that “the ability of a store or restaurant manager or assistant manager to 

‘pitch in’ and help line employees when needed” is a crucial aspect of their 

organizations’ management culture and “necessary to enhancing the customer 

experience.”
143

 

Moreover, as it did with the primary duties test, the Department has already 

evaluated and resolved this issue in its 2004 rulemaking:   

The Department believes that the proposed and final 

regulations are consistent with current case law which 

makes clear that the performance of both exempt and 

nonexempt duties concurrently or simultaneously does not 

preclude an employee from qualifying for the executive 

exemption.  Numerous courts have determined that an 

employee can have a primary duty of management while 

concurrently performing nonexempt duties.  See, e.g., Jones 

v.  Virginia Oil Co., 2003 WL 21699882, at *4 (4th Cir.  

2003) (assistant manager who spent 75 to 80 percent of her 

time performing basic line-worker tasks held exempt 

because she “could simultaneously perform many of her 

management tasks”); Murray v.  Stuckey’s, Inc., 939 F.2d 

614, 617–20 (8th Cir.  1991) (store managers who spend 65 

to 90 percent of their time on “routine non-management 

jobs such as pumping gas, mowing the grass, waiting on 

customers and stocking shelves” were exempt executives); 

Donovan v.  Burger King Corp., 672 F.2d 221, 226 (1st 
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Cir.  1982) (“an employee can manage while performing 

other work,” and “this other work does not negate the 

conclusion that his primary duty is management”); Horne 

v.  Crown Central Petroleum, Inc., 775 F.  Supp.  189, 190 

(D.S.C. 1991) (convenience store manager held exempt 

even though she performed management duties 

“simultaneously with assisting the store clerks in waiting 

on customers”).  Moreover, courts have noted that exempt 

executives generally remain responsible for the success or 

failure of business operations under their management 

while performing the nonexempt work.  See Jones v.  

Virginia Oil Co., 2003 WL 21699882, at *4 (“Jones” 

managerial functions were critical to the success’ of the 

business); Donovan v.  Burger King Corp., 675 F.2d 516, 

521 (2nd Cir.  1982) (the employees’ managerial 

responsibilities were “most important or critical to the 

success of the restaurant”); Horne v.  Crown Central 

Petroleum, Inc., 775 F.  Supp.  at 191 (nonexempt tasks 

were “not nearly as crucial to the store’s success as were 

the management functions’’).
144

 

In 2004, the Department reviewed the case law cited above and stated that it 

believed these cases accurately reflected the appropriate test of exempt executive status 

and was a “practical approach that could be realistically applied in the modern workforce, 

particularly in restaurant and retail settings.”
145

  Nothing has changed since 2004 to 

disturb the conclusion that the regulation “has sufficient safeguards to protect nonexempt 

workers.”
146

  Accordingly, no changes to the concurrent duties provision are necessary or 

warranted.   

D. LONG/SHORT DUTIES TEST STRUCTURE 

While no proposals have been proffered inviting specific comment, the Chamber 

opposes the general concept of a return to a “long/short” test or to the insertion of a 

quantitative requirement – California-derived or otherwise – to the duties test.   

The Department suggests that it may return “to the more detailed long duties test” 

should, in its estimation, the minimum salary level not sufficiently succeed in 

demarcating between exempt executives and nonexempt employees.  However, reversion 

to any iteration of the previously abandoned “long/short” test would entirely undermine 
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President Barack Obama’s direction that the Secretary “modernize and simplify the 

regulations.”
147

  This goal is plainly not met should the Department incorporate any form 

of the old quantitative prong contained in the prior long duties test.  Nor is the goal 

furthered by returning to two tests instead of one standard test.
148

  

Complicating the duties test by creating a tiered system –  requiring employers to 

test multiple requirements under different scenarios – represents neither a modernization 

nor simplification of the analysis.  Indeed, when the Department proposed merging the 

long/short test into a single duties test in its 2003 NPRM, the Department concluded: 

The existing duties tests are so confusing, complex and outdated 

that often employment lawyers, and even Wage and Hour Division 

investigators, have difficulty determining whether employees 

qualify for the exemption.
149

   

In eliminating the long/short duties test in favor of the current “primary duty” 

tests through the 2004 Final Rule, the Department advanced its goal to reform and 

simplify the regulations.  Returning to two tests would reinsert just the issues already 

resolved by the 2004 updates.  In particular, two tests would make it more difficult to 

determine the application of the duties test and it would create instability and uncertainty 

amongst the regulated community.  In issuing the 2004 Final Rule, and crafting the 

primary duty tests, the Department reached a calibrated balance between the long/short 
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tests.  For example, in addressing the executive exemption, the 2004 Final Rule retained  

the requirement that an exempt executive must have authority to “hire or fire” other 

employees or must make recommendations as to the “hiring, firing, advancement, 

promotion, or any other change of status,” thus expanding the requirements beyond those 

previously found in the then existing “short” duties test.
150

   

Indeed, as the Department recognizes in its NPRM, any increase in the salary 

level will have the result that “more employees performing bona fide EAP duties will 

become entitled to overtime because they are paid a salary below the salary threshold.”
151

  

The resulting reduction in the number of employees who will qualify for an exemption to 

the FLSA’s overtime requirements will impact the business community substantially.  

Such changes will only further be complicated by adding new requirements employers 

must contend with – just as having to address new varying exemption tests. 

E. NEW JOB CLASSIFICATION EXAMPLES 

The Department has invited commentary concerning what, if any, additional 

occupational titles or categories should be included as examples in the regulations, 

particularly with respect to positions in the computer industry.  For instance, in the 

NPRM the Department expressed the view that a help desk operator whose responses to 

routine computer inquiries (such as requests to reset a user's password or address a 

system lock-out) are largely scripted or dictated by a manual that sets forth well-

established techniques or procedures, would not possess the discretion and independent 

judgment necessary for the administrative exemption, nor would that individual likely 

qualify for any other Part 541 exemption.   

The Chamber does not recommend the inclusion of any new job classification 

examples at this time because of the inability to review and comment on any such 

examples.  For the Department to insert such examples in a final rule poses the same 

problems as noted above concerning the possibility of the Department inserting new 

regulatory text without proposing it.
152

  However, to the extent that the Department 

includes additional examples of non-exempt positions, the Chamber alternatively requests 
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that the Department also provide examples of exempt versions of any added positions.  

For instance, if the Department follows through on its suggestion to include as an 

example the non-exempt “routine help desk operator,” the Chamber would request that 

the Department simultaneously include an example of an exempt elevated help desk 

analyst, (i.e., one who receives computer inquiries that are not routine and require 

advanced troubleshooting techniques not dictated by a manual or help desk “script”).  

Only through such comparison of the job duties are the examples instructive to 

employers.     

Additionally, the Chamber urges the Department not to revisit positions on which 

hundreds of millions of dollars in litigation costs have already been spent and which are 

well-settled by the courts.  Positions such as pharmaceutical sales representatives and 

insurance claims adjusters have already been thoroughly adjudicated and found 

exempt.
153

      

Revisiting such positions through regulation in an attempt to overturn court 

decisions would create massive uncertainty and instability, in direct contradiction to the 

stated goal of this rulemaking, not to mention effectively undoing the results of countless 

hours and hundreds of millions of dollars spent in litigation.  Accordingly, the Chamber 

urges the Department to avoid disrupting years of precedent.
154

   

V. COMPLIANCE ASSISTANCE AND ENFORCEMENT 

Given the widespread effect of the proposed salary increases and the necessary 

compliance measures employers will have to undergo, the Chamber advocates a 

graduated implementation period of at least three years and an initial implementation 

period of at least one year.  The one-year period is less than that provided for the final 

companionship exemption rule, which impacted just a small subset of the employers who 

will be impacted by the proposed Part 541 revisions.  Once the final rule is published, 

employers must commence the time-consuming process of determining the impact upon 

individual organizations, which will undoubtedly include the reclassification of a subset 

of the workforce.  Businesses must conduct a cost/benefit analysis with regard to all 

exempt employees currently earning less than the new minimum salary.  The resulting 
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increases in labor costs must be planned for and included in operating budgets, the timing 

and frequency of which varies from organization to organization.  Therefore, the 

Chamber urges the Department to realistically assess the time in which the business 

community will need to implement any changes effectuated by the final rule. 

Moreover, with any change comes opportunity.  As we stated in our February 9, 

2015 letter to Secretary Perez,
155

 we would be remiss not to address the improvements in 

compliance assistance the Department should institute in combination with the final rule.  

In order to achieve and maintain effective regulatory compliance, the Wage and Hour 

Division must be willing to provide employers with meaningful compliance assistance 

and to support those employers who seek to self-correct identified concerns which will 

certainly result from any regulatory changes.  A safe harbor should be extended for a 

reasonable period following the final rule to afford businesses the opportunity to fully 

assess their operations and ensure regulatory compliance.  We also recommend instituting 

a Voluntary Settlement Program – similar to that utilized by the Internal Revenue Service 

– where employers who self-disclose a violation to the WHD can agree to pay 100 

percent of back wages, but are not subject to a third year of willfulness back wages, 

liquidated damages or civil money penalties, and are issued WH-58 forms to obtain 

employee waivers. 

Without corresponding compliance assistance, any changes instituted by the 

Department will punitively impact an employers, benefiting no one.  Accordingly, the 

Chamber seeks a flexible and reasoned approach from the WHD to ensure that employers 

who seek to comply are given the assistance and support to do so.   

VI. THE DEPARTMENT’S FUNDAMENTLY FLAWED ECONOMIC 

ANALYSIS GROSSLY UNDERESTIMATES THE COSTS OF THIS 

RULEMAKING 

The Department has failed to apply seriously the principles of a thorough and 

objective regulatory economic cost/benefit analysis envisioned in Executive Orders 

12866 (September 30, 1993) and Executive Order 13563 (July 11, 2011).  As President 

Obama stated in Executive Order 13563, regulations “must protect public health, welfare, 

safety, and our environment while promoting economic growth, innovation, 

competitiveness, and job creation.”
156

  Regulations should “promote predictability and 

reduce uncertainty,” “identify and use the best, most innovative, and least burdensome 

tools for achieving regulatory ends,” and “must take into account benefits and costs, both 

quantitative and qualitative.”
157

  To achieve these principles, President Obama reaffirmed 
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that each agency, including the Department of Labor, must “propose or adopt a regulation 

only upon a reasoned determination that its benefits justify its costs,” “tailor its 

regulations to impose the least burden on society,” and “quantify anticipated present and 

future benefits and costs as accurately as possible.”
158

   

These principles provide a framework for reasoned rulemaking against which the 

Department’s economic analysis in this rulemaking must be judged.   The Executive 

Orders reflect the purpose of the Administrative Procedure Act to provide for public 

participation in a structured, analytic rulemaking process.  The framework provided by 

the Executive Orders helps to ensure that rulemaking decisions are made on the basis of 

demonstrated evidence and that the reasoning underlying a decision was documented and 

could be replicated.  Rather than adding a burden to regulators, the requirements of the 

Executive Orders should be seen as a means of protecting the agency from charges of 

arbitrary and capricious action.  If an agency diligently follows the requirements and 

intent of E.O.s 12866 and 13563 by making regulatory decisions based on rigorous 

regulatory impact analysis, the risk of costly litigation and attendant delay of needed 

action is reduced. 

Four fundamental flaws in its economic analysis demonstrate that the Department 

has not complied with the Executive Orders, and thus, brings into question whether the 

Department’s proposal will pass scrutiny under the Administrative Procedure Act:   

1. Reliance on the Current Population Survey as the sole source of salary 

data.   

2. Inadequate assessment of compliance costs, transfers, benefits, 

regulatory flexibility analysis and unfunded mandate impacts. 

3. Inadequate  analysis of the full costs and benefits of available 

alternatives; and 

4. Inattention to the regulatory risks inherent in a sudden change in 

regulatory requirements and salary test adjustment procedures. 

Each of these flaws is examined and discussed below. 

A. THE DEPARTMENT’S RELIANCE ON THE CURRENT POPULATION SURVEY AS 

THE SOLE SOURCE OF SALARY DATA IS INAPPROPRIATE  

In addition to proposing the unjustifiably high 40th percentile, the Department’s 

proposal is further flawed because the agency relied solely on inappropriate Current 

Population Survey (“CPS”) data.  The Department’s reliance on the CPS data is 
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inappropriate on two levels:  First, the CPS data is generally inappropriate because it 

does not provide information on key questions that need to be answered to determine 

reasonably the minimum salary for exemption.  The Department could have obtained 

additional and more relevant data.  Second, the Department has chosen to rely on a subset 

of the available CPS data that is particularly inappropriate.  Other tabulations of the CPS 

data should have been considered by the Department to inform its salary test level 

determination.   Consideration of the full range of alternative data tabulations necessarily 

leads to a different and lower minimum salary level. 

The Current Population Survey data has been compiled, tabulated and analyzed 

monthly since 1948 by the Bureau of the Census and the Bureau of Labor Statistics.  CPS 

data is a valuable national statistical resource which serves many useful purposes, and the 

purposes it serves best are those for which it was designed.  The Current Population 

Survey was never intended or designed to serve as a basis to inform regulatory decisions 

regarding the salary level for the FLSA white collar exemptions, and thus, the CPS data 

is inappropriate as the sole or primary data source to rely upon to inform a regulatory 

decision on the minimum salary threshold for the white collar exemptions.  The CPS data 

fails to provide complete and precise answers to the key questions that face the FLSA 

regulatory decision maker:  How many employees perform bona fide executive, 

administrative or professional duties?  What fixed salary amounts are bona fide exempt 

employees paid and what weekly hours do they work? What are the salaries or hourly 

rates of non-exempt employees supervised by bona fide exempt employees, and what 

hours do they work? How prevalent is it that employees are misclassified as exempt?   

1. How many workers perform bona fide executive, administrative or 

professional duties required by Part 541  

The actual total count of bona fide executive, administrative or professional 

workers is less important than the identification of actual workers who satisfy the duties 

test.  Identification of bona fide exempt workers is the essential first step leading to a 

description of the range of salaries and the range of duties.  The CPS only provides 

occupational titles, there are no questions about duties, authority, or other factors critical 

to the statutory definition of exempt workers. 

The current regulation makes it clear that job title alone is insufficient to 

determine exempt status, and the rule proposed by the Department does not contemplate 

changing that: 

Sec.  541.2 Job titles insufficient.  A job title alone is insufficient to 

establish the exempt status of an employee.  The exempt or nonexempt 

status of any particular employee must be determined on the basis of 

whether the employee's salary and duties meet the requirements of the 

regulations in this part.   
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This shortcoming of the CPS data is complicated by the fact that the job title and 

other information may be incomplete or erroneous for several reasons.  The survey is 

based on brief, limited individual verbal responses.  There is little follow up, so the 

interview record of Benjamin Franklin, for example, would miss important detail if his 

initial response was modestly to describe his occupation as “printer.”  The CPS 

interviews are brief and provide no opportunity for in-depth inquiry about job functions, 

duties and other details that are relevant to FLSA exempt status determination. 

Another complication is that the individual subject is not always the direct 

respondent to CPS questions.  The survey collects data about everyone in a household 

from a single respondent who tells what he or she knows about the occupation, earnings, 

hours worked, how they are paid and other characteristics of each household member.  

These responses, especially about other household members may be inaccurate, and there 

is little or no follow-up in the survey procedure to verify responses.   

Since the CPS data only includes this imprecise and potentially incomplete or 

erroneous job title information, it totally fails to identify whether a person performs the 

duties of exempt executives, administrators or professionals as set forth in Part 541: 

 For executives, the definition in the current regulation includes the 

requirement that the individual “customarily directs the work of two or 

more other employees,” but the CPS data on which the Department relied 

for its analysis contains no information about whether a worker supervises 

the work of any other employee and, therefore, no information regarding 

putative numbers supervised.
159

 

 For executives, the current regulation includes the requirement that an 

exempt executive must have the authority to hire or fire, promote or 

otherwise change the status of other employees or to make 

recommendations that are given particular weight in such decisions.  

Nothing in the CPS data relied upon by the Department provides any 

information about whether or not this requirement is met by any survey 

respondent.
160

 

 Regardless of primary duties and other factors listed, any employee who 

owns at least a 20 percent equity share in the business and who is “active” 

in its management is exempt as a business owner.  Nothing in the CPS 

data provides information on ownership at this level of detail.
161
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 Exempt administrative employees must perform work requiring the 

“exercise of discretion and independent judgment with respect to matters 

of significance.”
162

  Nothing in the CPS data addresses the discretion or 

independent judgment exercised by any employee. 

 For professional employees, the exemption requirement states that the job 

requires “knowledge of an advanced type in a field of science or learning 

customarily acquired by a prolonged course of specialized intellectual 

instruction.”
163

   The CPS data does contain information regarding the 

highest level of educational attainment of each respondent, but there is no 

indication of whether the education attained is relevant to the job in which 

the person is employed.   

2. What fixed salary amounts are bona fide exempt employees paid and 

what weekly hours do they work     

The current white collar regulations also require that an employee be paid a 

minimum amount on a salary basis, defined as “a predetermined amount” which “is not 

subject to reduction because of variations in the quality or quantity of the work 

performed.”
164

  The FLSA statute does not include any provision for the salary level and 

salary basis tests, but the Part 541 regulations establishing these tests have been 

recognized over the years as an exercise of agency discretion to facilitate easier 

administration and enforcement.  It has been recognized consistently since the first salary 

test regulation was issued in 1938 that it is important to know how many legitimately 

exempt employees are excluded by any contemplated salary test line and to select a line 

that balances the joint objectives of minimizing the number of legitimately exempt 

individuals and of meeting the intent of the law to ensure that employees entitled to the 

FLSA overtime premium pay are provided that protection.    

The CPS data does not address the details required to determine whether or not 

employees are paid a fixed and guaranteed salary (or fees), regardless of hours worked.  

The CPS data relied upon by the Department distinguishes only workers paid on an 

hourly basis (implying that weekly earnings vary with the hours worked) and categorizes 

all others as “non-hourly.”  All salary or fee based wages are included in non-hourly CPS 

data, but an unknown number of other non-qualifying wage payment methods are also 

included.  For example, the “non-hourly” CPS data would include non-exempt inside 

sales employees paid 100 percent on commission and non-exempt employees paid on a 

piece rate.  The CPS non-hourly worker category is at best a rough and imprecise 

measure of workers paid on the basis required for exempt status.  No known evaluation 
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studies or interviews have ever been conducted to determine what proportion of non-

hourly workers represented in the CPS data actually are paid on a true salary or fee basis 

as required in the Part 541 regulations. 

The CPS only provides a rough delineation of workers paid on an hourly basis 

versus those paid on all other bases, of which a fixed salary is a subset.  The data 

collected in the CPS survey on hours worked – usual weekly hours and hours actually 

worked during the survey reference week – provide only a limited glimpse of the 

dimensions and context of employees work schedules which may vary significantly over 

the course of a year. 

The 2013 CPS data that was relied upon by the Department includes numerous 

respondent records where the weekly earnings amount for non-hourly workers is 

obviously inconsistent with the number of actual hours of work reported. 

Being paid on a salary or fee basis is a long recognized component of white collar 

regulations.  Employees not paid on a salary or fee basis (other than doctors, lawyers and 

teachers) cannot qualify for the executive, administrative or professional exemptions 

even if paid far above the minimum salary level and performing exempt duties at the 

highest level.  However, being paid on a salary basis is not sufficient to establish exempt 

status.  Many non-exempt employees are paid on a salary basis – secretaries, payroll 

clerks, bookkeepers, paralegals (just to name a few) as an administrative convenience to 

the employer and as a benefit to the employee.   Knowing with some certitude the 

proportions of the employees in the “non-hourly” CPS data set who are paid on a salary 

basis and perform exempt job duties, and knowing the variation of weekly earnings of 

such employees in comparison to the weekly earnings of “non-hourly” employees who do 

not meet the requirements for exemption is necessary for both setting the salary test level 

and for estimating the economic impact of a proposed change in the salary test level.  The 

CPS data does not provide information necessary to make these determinations and 

distinctions. 

3. What are the earnings and work hours of non-exempt employees 

supervised by bona fide exempt employees 

The 1940 Stein report and successive reports examining the salary test have taken 

note of the wide variation across industries, across sizes and types of organizations within 

industries and across.  The relationship between the salaries of supervisors, while 

generally higher than earnings of the hourly employees they supervise, varies widely and 

is often only a small proportion greater than the weekly earnings of those they supervise.  

Earlier salary test rulemakings took note of the context of exempt supervisors’ earnings 

in relation to the earnings of the non-exempt workers whom they supervised.  Generally, 

previous salary test determinations have considered that setting the national benchmark 

too high could interfere with the ability of executives in low salary regions or industries 
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to effectively supervise and manage because non-exempt status could constrain their 

hours relative to the hours of the workers they supervise.   

The CPS data includes information on the earnings, hours and occupations of 

hourly workers and non-hourly workers, but the data lacks in many cases the detailed 

information needed to delineate the supervisors from the supervised necessary to analyze 

the relative earnings of the connected groups.  Only a few of the occupation groupings 

contain distinct coding to distinguish supervisory and line workers, and even in those 

cases, the CPS data lacks the duties information needed to distinguish validly exempt 

supervisors from non-exempt working foremen and team leaders.    

4. How prevalent is it that persons are misclassified as performing exempt 

duties  

Balancing the effect of a salary test between excluding workers from an exempt 

status that they are entitled to have versus the effect of a salary test to guarantee FLSA 

protection to workers who are entitled to that protection has always been an important 

consideration for setting the salary test.  To accomplish the necessary analysis, the 

regulatory decision maker needs accurate and timely information about the incidence of 

misclassification of workers who should properly be assigned non-exempt status.  In 

particular this information is needed at the detailed occupation and industry levels of 

identification, and it needs to be analyzed in relation to weekly earnings amounts.   

The general principle that the likelihood of valid exempt status rises with earnings 

and that the incidence of misclassification as exempt falls with earnings has been long 

recognized, but operationalizing those correlations into a practical framework that the 

salary test regulatory decision maker can use is beyond the scope of the CPS data 

resource.  The CPS provides no definitive information regarding how persons are 

classified or whether their classification is correct or not.  One may presume that CPS 

respondents who report being paid on an hourly basis are classified as non-exempt, but 

the pay basis report by the employee on the CPS may be subject to an unknown degree of 

reporting error.   

Also, for potentially misclassified persons, even if one could hypothesize that a 

CPS respondent of certain characteristics should be classified as non-exempt and paid on 

an hourly basis, it is not clear whether the non-hourly earnings variable in the CPS data 

reflects a “salary” in the sense required by the FLSA or some other compensation method 

which is permissible under FLSA for non-exempt workers.   

Even if a worker is paid on a true fixed salary basis, the question of FLSA 

misclassification would not arise unless the respondent actually reported having worked 

over 40 hours.  Since the CPS data provides information about actual weekly hours and 

earnings for only a single week during the year, the CPS does not provide the necessary 

information.   The employee in question may actually be paid on an hourly basis with 
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overtime premium for hours beyond 40, but the proxy respondent to the CPS interview 

may be ignorant of the fact.  Only a fraction of the individuals represented in the CPS 

data are directly interviewed.  Many responses are provided by another household 

member on the subject’s behalf 

B. BECAUSE OF THE WEAKNESSES IN THE CPS DATA, THE DEPARTMENT 

SHOULD CONSIDER OTHER DATA ALTERNATIVES BEFORE SETTING THE 

SALARY LEVEL OR, IN THE ALTERNATIVE, SHOULD CORRECT FOR THE 

WEAKNESS BY SELECTING A MUCH LOWER PERCENTILE 

The CPS is not the only data alternative, as some have claimed.  The alternative 

of conducting original field research is always available, has been used successfully in 

past FLSA exemption salary test determinations, especially in the 1958 Kantor report, 

and also, to some extent in the 1940 and 1949 determinations.  Collecting original data 

through field surveys, interviews, and systematic compilation of enforcement 

investigation reports provides the advantage of having been collected with the intended 

use in mind.  Reliance on CPS data attempts to fit to the present use data that was 

collected for a completely different purpose.   

The better course was indicated by the 1958 Kantor report, which is well 

described in the history section of the Department’s present NPRM.
165

   The Kantor 

analysis to set FLSA overtime exemption salary thresholds was primarily based on the 

analysis of detailed records of individual worker duties and salary information in the 

context of actual, documented exemption classification determinations.  The data used 

was the product of intensive field research by the Department.    

The field research exemplified by the Kantor project to collect appropriate and 

accurate data regarding the earnings and working contexts of individuals who actually do 

perform the executive, administrative and professional statutorily exempt duties defined 

in the FLSA is the model that the Department should have followed.   

The 1998 “Delphi” process for estimating correct classification probabilities for 

certain occupations based on the experiences of WHD enforcement officers was a step in 

that right direction, but it did not go far enough toward the detailed field work that could 

be and should be done, and the fact that the 1998 analysis effort is now 17 years out of 

date, renders the Department’s current reliance on it in the present regulatory analysis 

highly questionable.  Below, the Department’s reliance on the 1998 estimates of 

exemption probability is discussed as a significant source of potential error in the 

estimates of the administrative costs, income transfers and monetized benefits of the 

proposed rule. 
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The Department had the opportunity over the past six years to have taken a more 

deliberative approach informed by systematic compilation of appropriate data focused on 

these key questions and other important related ones.  Instead, the Department has 

attempted to obtain from the Current Population Survey answers to questions that the 

CPS does not ask. 

C. THE NON-HOURLY WORKERS’ DATA USED WAS SPECIFICALLY 

INAPPROPRIATE 

The Department’s selection of the proposed new salary test minimum threshold 

for the Part 541 exemptions is based on a published BLS table showing deciles of weekly 

earnings of non-hourly workers based on pooling of 12 months of CPS Outgoing 

Rotations Supplement (Earner Study) data for 2013.  This is a new “research series” that 

BLS began publishing in January 2015 at the request of the Department’s Chief 

Economist.   It reported that the 40th percentile cut point (the value at or near the 40th 

cumulative percent of observations ranked from lowest to highest) as $921 per week.  

The replication file matched this result closely:  $923 per week as shown in column 1, 

non-hourly workers, in Table 1, supra.  The other decile values also closely matched the 

BLS table published in the NPRM.   

The data represented by column 1 includes workers listed in 477 of the 483 

distinct occupation titles associated with hourly-paid workers, many of which seem on 

the face to be unrelated to exempt white collar work.  Table 7 comprises a list of all 

occupational titles represented in the 2013 CPS data and shows tabulation of the numbers 

of   hourly and non-hourly workers estimated by the survey under each occupational title, 

and the proportion of each occupation represented by non-hourly workers.
166

 

The Department explicitly justifies the inclusion in its weekly earnings data 

replicated in column 1 of workers in occupations presumably not covered by the FLSA 

Part 541 regulations by stating that their “salaries may shed light” on the earnings of 

exempt workers and so are useful for the consideration of salary test level regulatory 

decisions.    

Since most occupations, including those occupations that might possibly involve 

exempt executive, administrative or professional duties, are represented in the hourly 

category well as the non-hourly category,  it is arguable that the earnings of hourly 

workers similarly may shed light on the rulemaking decisions.  Accordingly, Table 1, 

column 2, Hourly Workers, shows a tabulation of weekly earnings by decile for workers 

who are paid on an hourly basis, and presumably may be classified as non-exempt under 

FLSA, i.e.  entitled to overtime premium pay if they work more than 40 hours during the 

week.  It should be noted, however, that the hourly-paid workers represented by the 
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wages shown by decile in Table 4, column 2, like the non-hourly workers represented in 

Table 4, column 1, include persons in occupations or industries not covered by the 

overtime provisions of the FLSA statute or exempt under other regulations besides the 

Part 541 regulations that are the subject of the proposed regulation.    

Table 1, column 3, shows the weekly earnings by decile for the combined group 

of hourly and non-hourly workers.  This combined group of hourly and non-hourly 

workers, like the group of only non-hourly workers presented by the Department, 

includes in addition to workers whose occupations suggest the possibility of coverage by 

the FLSA Part 541 regulations, other workers in named occupations that are explicitly not 

covered, i.e., physicians, lawyers, teachers and most federal employees.  The inclusion of 

this broader group of non-hourly occupations, according to the Department, usefully 

“sheds light” on the earnings of potentially covered workers and thus the Department 

asserts is appropriate to include in the database used to analyze salary test questions.  

Since the hourly-paid workers data includes all 477 of distinct occupation titles included 

in the non-hourly data relied upon by the Department, and only 6 occupations (motion 

picture projectionist, rolling machine setters, textile knitting machine setters, textile 

winding and twisting machine setters, extruding machine setters, and metal pickling 

machine tenders) of hourly-paid workers are not duplicated among non-hourly workers, 

the Department should have also considered that the earnings of the two groups 

combined may similarly “shed light” on the salary test decision.  Note that when both are 

tabulated together, the 40th percentile that the Department is proposing as a particularly 

notable benchmark corresponds to a weekly earnings amount of $673 in column 3 

representing the combined group of all workers regardless of how they report being paid.  

The median (50th percentile) for the combined group in 2013 had weekly earnings of 

$788, and the amount corresponding approximately to the $923 per week 40th percentile 

in column 1 (non-hourly only) is near the 60th percentile ($962 per week) for the 

combined group. 

Table 1, column 4, shows deciles of weekly earnings for a subset of non-hourly 

workers who usually work full time schedules who either reside in the South Census 

Region or who are employed in the retail trade industry sector nationwide.  This subset 

approximates the approach used to set the salary test in the 2004 rulemaking, referencing 

a low wage region and a low wage industry sector,  except that in accordance with the 

approach proposed now by the Department, the data set includes the full range of 

occupations, including ones not actually covered by the Part 541 regulations.  As with the 

other data tabulations shown in Table 1, no attempt has been made to differentiate 

workers who may be eligible for exemption based on duties from those not eligble based 

on duties, and the underlying data includes workers whose weekly earnings are below the 

current $455 salary threshold (slightly under 10 percent of all non-hourly workers).  For 

this subset, the weekly earnings corresponding to the proposed 40th percentile is $858.  

The 2004 rulemaking used a 20th percentile benchmark in relation to the low-wage 

industry/region combination, to arrive at the $455 salary test benchmark set in 2004.  For 
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the comparable 2013 data, the 20th percentile benchmark corresponds to a weekly 

earnings amount of $600 under column 4.   

Table 1, column 5, shows deciles of weekly earnings for similar South Region 

plus Retail Industry subsector of workers who usually work full-time (35+ hours per 

week) for the combined set of hourly and non-hourly workers, but not those not covered 

by Part 541, i.e.  a better data set for determining the salary threshold.  The 40th 

percentile benchmark for this group is $600 per week ($31,200 annually) and the 20th 

percentile is $440 per week ($22,800 annually—actually less than the current salary 

threshold) weekly earnings for all hourly and non-hourly workers combined. 

The Department has presented the idea that the 40th percentile of weekly earnings 

is a significant benchmark to consider in the context of the Part 541 salary test 

determination, but the question remains “40th percentile of what group of workers?”  The 

variety of tabulations shown in Table 1 illustrate the variability of answers that can be 

obtained from 2013 CPS data depending on how the relevant group of workers to 

examine is defined, notwithstanding the qualitative limitations of CPS data as noted 

previously.  The answers vary even more when one considers that the proposed 40th 

percentile is a higher percentile benchmark than has been used in previous salary test 

rulemakings.  The variations that are illustrated in Table 1 are roughly similar to the 

variations shown in the Department’s NPRM Table 13, but without the problematic and 

questionable pooling of data across years and attempt at finding definitive exempt/non-

exempt duties in CPS data that provides no such information that characterizes the 

Department’s analyses for the 2004 and Kantor alternatives analyses. 

D. INADEQUATE ASSESSMENT OF COMPLIANCE COSTS, TRANSFERS AND 

BENEFITS 

The Department estimates that the proposed revision of the salary level will 

impose $592.1 million in direct compliance costs on affected businesses (including non-

profit organizations) and state and local governments in the initial compliance year, 

largely composed of $254.5 million in familiarization costs of learning about the revised 

salary level by business owners and managers and of assessing whether or not the 

affected establishment has workers affected by the revised threshold.  The Department’s 

cost estimates assume that the familiarization cost element will occur only the first year 

of implementation of the new salary test, based on the presumptions that the salary test 

value will remain fixed thereafter.  This assumption is in direct contradiction to the 

Department’s stated plan to implement annual changes in the salary test, increasing it 

either to maintain the 40th percentile value despite wage growth or to adjust the value in 

relation to price inflation.  With automatic adjustment, familiarization costs would repeat 

with every annual revision of the salary test.  In addition to familiarization costs, the 

Department also estimates first year (1) administrative costs of identifying affected 

employees (those earning weekly salaries under the revised salary threshold) and 

adjusting their pay and/or payroll status ($160.1 million), and (2) managerial costs of 
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increased supervision of the work schedules of those added to the overtime eligible 

category ($178.1 million).  The adjustment and managerial costs decrease, according to 

the Department’s estimates, in the second and subsequent years, ranging from $170.1 

million in the second year to $93.2 million in the 10th year.  Each of these cost estimates 

is flawed by inaccurate assumptions about the labor costs activities and the labor-time 

parameters of compliance activities.  Each of the elements of direct compliance costs is 

discussed in detail below. 

1. Familiarization Costs 

The Department assumes that each of 7.44 million affected establishments will 

expend on average one hour of labor time to learn about and to assess whether the rule 

includes any provisions that affect any workers of the establishment.  The Department 

assumes that the cost to the establishment will be $34.19 per labor hour.  Across 7.44 

million affected establishments the total is estimated by the Department to be $254.5 

million. 

The estimate of one hour familiarization time is not based on any presented 

empirical evidence, surveys, experiments, or opinions of documented experts.  The 

proposed regulatory text plus accompanying discussions and explanations would take the 

average reader several hours for a first review, and full comprehension would likely 

require several reviews and other research.  It is unrealistic to assume that only one 

person in each potentially affected establishment will be sufficient to read and assess the 

regulation.   

For larger establishments the labor time requirement for the familiarization stage 

will likely increase exponentially as both the number of employees and the numbers of 

managers involved increases.  Conferences with inside and outside legal counsel will be 

necessary for larger organizations. 

Unionized workplaces will need to consult with labor representatives to assess the 

need and complexities of potential reclassifications of workers.  Employees classified as 

“exempt” may currently be excluded from a collective bargaining unit as a manager or 

supervisor.  Reclassification to non-exempt may put an “employee” – no longer a 

“supervisor” – under the collective bargaining unit.  Such an issue may be subject to a 

bargaining obligation at a minimum or raise an issue to be resolved through grievance 

and arbitration.  If reclassified employees become subject to the CBA, the employer will 

need to determine what terms and conditions are applicable; can the employer unilaterally 

set the employee’s pay rate or must the employee be slotted into ranges and pay grades 

already established; and how benefit entitlements and contributions will be calculated?  

The reclassified employee may have enjoyed a more robust benefit package than the non-

exempt employees and may have even made a contribution for insurance coverage that 

was different than those for bargaining unit employees.  If the employer takes the 

position that the reclassified employees are outside of the bargaining unit, the union may 
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file a unit clarification petition or argue an accretion to the existing unit.  The proposed 

rule does not consider the resources necessary to resolve any of these issues.   

For the very smallest establishments a familiarization time of one to two hours 

may be possible, but for larger establishments the number of labor hours may amount to 

hundreds or more.   

The potential familiarization cost based on the labor time and establishment 

numbers parameters assumed by the Department would increase to $1.5 billion if the 

average establishment time were just 6 hours.  This illustration makes obvious the need 

for the Department to research carefully the question of compliance time by conducting 

empirical research.  Retrospective studies of familiarization cost experience of employers 

affected by recent regulations in other contexts would be one source of information.  For 

example, the Department could easily conduct a survey of employers affected by recent 

Office of Federal Contract Compliance Programs regulations regarding affirmative action 

programs for Veterans and Persons with Disabilities to assess actual time expended for 

regulatory familiarization.  The results of such a survey could be scaled to account for 

differences in complexity of the subject regulations and provide familiarization time 

parameters that could be applied to other rulemakings.  Alternatively, the Department 

could conduct an internal experiment in which offices within the Department or other 

Federal agencies were designated as proxy “establishments” and tasked to review and 

assess the proposed rule with an imagined perspective of assessing its applicability to 

their unit.  By selecting experiment units of various sizes and requiring each to record the 

labor times and activities involved in the exercise a credible estimate of familiarization 

time as it varies by establishment size could be developed. 

In addition, challenges to improperly classifying employees as exempt can be 

defended by raising the “good faith” defense the FLSA provides.  That defense frequently 

is established by documenting the legal advice and fact-gathering that supported the 

determination.  The efforts a prudent employer must engage in to prevail on that defense 

is likely to far exceed the 15 minutes assumed by the Department.   

The unit labor cost parameter, $34.19 per hour is clearly inaccurate.  The 

Department has used a compensation amount (wages plus fringe benefits) for a human 

resources office administrative clerk, a position that is itself clearly not exempt under the 

FLSA rules.  It should be obvious that the assessment of the implications of this rule on 

an organization will be the duty of an exempt executive or administrator, earning 

compensation at the $60 per hour range published by BLS for managers.  In addition, the 

Department has failed to fully account for the economic opportunity cost of redirecting 

labor for productive activity to the regulatory compliance activity.  Our previous study of 

Federal management services contracts found that the government routinely pays private 

contractors a fully-loaded rate of $200 per hour for the services of a project manager 

whose basic compensation (wages plus fringe benefits) is $60 per hour, amounting to a 

markup of 3.3 times direct compensation to cover indirect overhead and support services 
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cost.  Adjusting the per hour cost accordingly, the cost of the Department’s estimated one 

hour per establishment for familiarization cost increases from the published $254.5 

million to a total of $1.49 billion. 

At an average of 6 hours familiarization time and the revised opportunity cost of 

$200 per hour, total familiarization costs total $8.9 billion per year. 

If the Department implements an automatic annual adjustment to the salary test 

every year, the $8.9 billion calculated as a first year cost would recur every year.   

These calculations are illustrative, and they show the need for the Department to 

conduct research to produce credible estimates of the labor time required and for the unit 

labor opportunity cost, including reasonable overhead allowances, which may vary by 

establishment size and industry for the critical estimation of cost for the familiarization 

step of regulatory compliance. 

2. Adjustment Costs 

The Department estimates that firms will incur initial and on-going costs to re-

determine the exemption status of each affected employee, to update and revise overtime 

policies, to notify employees of policy changes and to adjust payroll systems to 

accommodate reclassified employees.   Given the large number of employees who will be 

impacted by this change, it would be impossible for large employers to properly assess 

the impact without the assistance of third-party consultants or law firms. 

The Department estimates that it will require one hour per each of 4.682 million 

affected exempt employees whose current weekly earnings are below the proposed salary 

threshold and will be converted to non-exempt status (hourly or salaried with 

monitored/managed schedule).  The Department admits that it has no basis for this 

estimate and requests the public to offer data suggestions.  The available public comment 

period is too short for public commenters to undertake meaningful experiments or 

assessment of this question.  The Department had the time and resources to develop a 

scientifically credible research-based estimate of these costs, varied by establishment size 

and industry.  The estimate of one hour per affected employee has no basis in reality.  

Considering that each employee adjustment will involve management time at several 

levels of authority and discussions, the time per employee for all labor effort involved in 

the process could range from at least 4 hours to several days depending on the complexity 

of the case.  As an illustration, an average of just 4 hours per affected employee (probably 

the minimum) would raise the adjustment cost from the Department’s estimate of $160.1 

million to $640.4 million, using the $34.19 per hour labor rate assumed. 

As discussed previously, the Department’s estimated per hour labor rate is an 

inaccurate estimate of full labor opportunity cost.  Using the alternative $200 per hour 

rate based on Federal government contract procurement of project management services, 

$3.75 billion per year may be a more likely conservative estimate of the adjustment cost. 
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The Department estimates that adjustment costs will fall significantly after the 

first year when most of the adjustment will occur, but that decline ignores the proposed 

annual automatic adjustment of the salary threshold.  With annual adjustment of the 

salary threshold as proposed by the Department a more significant annual adjustment cost 

will continue.  Even if the subsequent adjustments involve only 10 percent of the number 

of workers initially affected, the annual adjustment cost going forward could be $375 

million per year. 

The adjustment cost example, again, illustrates the need for the Department to 

conduct careful empirical research to understand the potentially costly implications of its 

proposal. 

3. Management Costs 

Conversion of currently exempt salaried employees to non-exempt hourly or non-

exempt salaried status under the proposed salary test threshold will require closer 

management monitoring and supervision of the schedules of affected employees.  The 

Department estimates $178.1 million per year in additional management costs. 

The Department assumes that only 1.022 million of the 4.682 million affected 

exempt employees who will be converted from exempt to nonexempt status will require 

additional management of their schedules.  The Department bases this on the CPS data 

for 2013 that shows 1.022 million currently exempt workers usually work over 40 hours 

per week now and will require management time to contain or approve their future 

schedules.  This is an unrealistic assumption because even those who usually work only 

40 hours will require additional management schedule monitoring to ensure that their 

hours do not go higher.  In many companies, hourly time is reviewed and approved daily 

to ensure accurate reporting of time. Therefore, management time will increase regardless 

of overtime consideration and approval.  Applying the Department’s 5 minutes per 

employee per week management effort and estimated $40.20 cost per hour of 

management time, the Department’s estimate of $178.1 million per year increases to 

$815.6 million per year.  Moreover, even those who work overtime only intermittently 

will require their overtime hours to be managed. 

The Department’s estimate of 5 minutes of management time per year is not 

based on any empirical evidence.  The Department admits this and asks for public 

comment to provide data.  Again, the Department could have conducted field research or 

experiments to obtain credible estimates.  Five minutes per week is de minimus.  As an 

illustration 30 minutes per day would increase the management cost to $4.9 billion per 

year.   

The Department’s per unit labor cost estimate of $40.20 per hour for a manager is 

a median not a mean.  The mean is about $60 per hour ($124,000 per year) and adjusting 



 United States Chamber of Commerce 

Comments on RIN 1235-AA11 

63 

 

for correct overhead cost load, a more likely correct figure is $200 per hour on average.  

This changes the total cost, along with the previous adjustments to $24.3 billion per year. 

Combined adjusted cost estimates total $36.95 billion for the initial year and 

$33.52 billion for each subsequent year.  The Department calculated decreases in 

subsequent yearly costs in future years as wage inflation pushes workers above the salary 

threshold, but that calculation ignores the planned annual adjustments of the salary 

threshold.  With annual adjustments occurring, it is possible that the ten year cumulative 

cost of the proposed rule will be $338.5 billion. 
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CONCLUSION 

For the foregoing reasons, the Chamber believes the Department should abandon 

its proposed rulemaking in its entirety.  Finalizing this proposal will create significant 

disruptions to employers, and most importantly will not achieve the administration’s goal 

of increasing income for employees. 

 

In the alternative, the Department should adopt only a modest increase in the 

minimum salary level required for exemption consistent with ranges previously adopted 

as described in these comments, supported by data reflecting actual employees and 

respecting regional economies with low costs of living and economic sectors with low 

wages.  If the Department does not significantly reduce its proposed minimum salary 

level, it should phase in the increase over a five year period.  Neither congressional intent 

nor the regulatory history of Part 541 support automatic increases to the salary levels and, 

accordingly, this approach should not be finalized.  Finally, no changes to the duties tests 

for exemption should be implemented without a full Notice of Proposed Rulemaking 

outlining the specific changes proposed to the regulatory text and providing the public 

with the opportunity to comment on those proposed changes along with the required 

economic and regulatory impact analyses. 
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SUBJECT:  The Application of the Fair Labor Standards Act’s “Suffer or Permit” Standard in 

the Identification of Employees Who Are Misclassified as Independent Contractors. 

 

 

Misclassification of employees as independent contractors is found in an increasing number of 

workplaces in the United States, in part reflecting larger restructuring of business organizations.  

When employers improperly classify employees as independent contractors, the employees may 

not receive important workplace protections such as the minimum wage, overtime compensation, 

unemployment insurance, and workers’ compensation.  Misclassification also results in lower tax 

revenues for government and an uneven playing field for employers who properly classify their 

workers.  Although independent contracting relationships can be advantageous for workers and 

businesses, some employees may be intentionally misclassified as a means to cut costs and avoid 

compliance with labor laws. 

 

The Department of Labor’s Wage and Hour Division (WHD) continues to receive numerous 

complaints from workers alleging misclassification, and the Department continues to bring 

successful enforcement actions against employers who misclassify workers.  In addition, many 

states have acknowledged this problematic trend and have responded with legislation and 

misclassification task forces.  Understanding that combating misclassification requires a multi-

pronged approach, WHD has entered into memoranda of understanding with many of these 

states, as well as the Internal Revenue Service.
1
  In conjunction with these efforts, the 

Administrator believes that additional guidance regarding the application of the standards for 

determining who is an employee under the Fair Labor Standards Act (FLSA or “the Act”) may 

be helpful to the regulated community in classifying workers and ultimately in curtailing 

misclassification.  

 

The FLSA’s definition of employ as “to suffer or permit to work” and the later-developed 

“economic realities” test provide a broader scope of employment than the common law control 

test.  Indeed, although the common law control test was the prevalent test for determining 

whether an employment relationship existed at the time that the FLSA was enacted, Congress 

                                                 
1
 Information about the Department’s Misclassification Initiative and related memoranda of 

understanding is available at http://www.dol.gov/whd/workers/misclassification/. 
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rejected the common law control test in drafting the FLSA.  See Walling v. Portland Terminal 

Co., 330 U.S. 148, 150-51 (1947).  Instead, the FLSA defines “employ” broadly as including “to 

suffer or permit to work,” 29 U.S.C. 203(g), which clearly covers more workers as employees, 

see U.S. v. Rosenwasser, 323 U.S. 360, 362-63 (1945). 

 

In order to make the determination whether a worker is an employee or an independent 

contractor under the FLSA, courts use the multi-factorial “economic realities” test, which 

focuses on whether the worker is economically dependent on the employer or in business for him 

or herself.
2
  A worker who is economically dependent on an employer is suffered or permitted to 

work by the employer.  Thus, applying the economic realities test in view of the expansive 

definition of “employ” under the Act, most workers are employees under the FLSA.  The 

application of the economic realities factors must be consistent with the broad “suffer or permit 

to work” standard of the FLSA.   

 

This Administrator’s Interpretation first discusses the pertinent FLSA definitions and the breadth 

of employment relationships covered by the FLSA.  When determining whether a worker is an 

employee or independent contractor, the application of the economic realities factors should be 

guided by the FLSA’s statutory directive that the scope of the employment relationship is very 

broad.  This Administrator’s Interpretation then addresses each of the factors, providing citations 

to case law and examples.  All of the factors must be considered in each case, and no one factor 

(particularly the control factor) is determinative of whether a worker is an employee.  Moreover, 

the factors themselves should not be applied in a mechanical fashion, but with an understanding 

that the factors are indicators of the broader concept of economic dependence.  Ultimately, the 

goal is not simply to tally which factors are met, but to determine whether the worker is 

economically dependent on the employer (and thus its employee) or is really in business for him 

or herself (and thus its independent contractor).  The factors are a guide to make this ultimate 

determination of economic dependence or independence.
3
   

 

                                                 
2
 While most misclassified employees are labeled “independent contractors,” the Department has 

seen an increasing number of instances where employees are labeled something else, such as 

“owners,” “partners,” or “members of a limited liability company.”  In these instances, the 

determination of whether the workers are in fact FSLA covered employees is also made by 

applying an economic realities analysis. 
 
3
 The analysis in this Administrator’s Interpretation should also be applied in determining 

whether a worker is an employee or an independent contractor in cases arising under the Migrant 

and Seasonal Agricultural Worker Protection Act (MSPA) and the Family and Medical Leave 

Act (FMLA).  MSPA expressly adopts the FLSA’s definition of “employ” as MSPA’s definition 

of “employ” and thus incorporates the broad “suffer or permit” standard for determining the 

scope of employment relationships.  See 29 U.S.C. 1802(5) (“The term ‘employ’ has the 

meaning given such term under [the FLSA, 29 U.S.C. 203(g)].”); see also 29 C.F.R. 

500.20(h)(1)-(4).  The FMLA also adopts the FLSA’s definition of “employ” for employer 

coverage and employee eligibility purposes (subject to additional eligibility requirements).  See 

29 U.S.C. 2611(3); 29 C.F.R. 825.105. 
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I. The Economic Realities Factors Should Be Applied in View of the FLSA’s Broad 

Scope of Employment and “Suffer or Permit” Standard  

 

The FLSA’s definitions establish the scope of the employment relationship under the Act and 

provide the basis for distinguishing between employees and independent contractors.  The FLSA 

defines “employee” as “any individual employed by an employer,” 29 U.S.C. 203(e)(1), and 

“employer” as including “any person acting directly or indirectly in the interest of an employer 

in relation to an employee,” 29 U.S.C. 203(d).  The FLSA’s definition of “‘employ’ includes to 

suffer or permit to work.”  29 U.S.C. 203(g).  This “suffer or permit” concept has broad 

applicability and is critical to determining whether a worker is an employee and thus entitled to 

the Act’s protections.   

 

The “suffer or permit” standard was specifically designed to ensure as broad of a scope of 

statutory coverage as possible.  See Rosenwasser, 323 U.S. at 362-63 (“A broader or more 

comprehensive coverage of employees . . . would be difficult to frame.”); Nationwide Mut. Ins. 

Co. v. Darden, 503 U.S. 318, 326 (1992) (“employ” is defined with “striking breadth”).  The 

Supreme Court “has consistently construed the Act ‘liberally to apply to the furthest reaches 

consistent with congressional direction,’ recognizing that broad coverage is essential to 

accomplish the [Act’s] goal . . . .”  Tony & Susan Alamo Found. v. Sec’y of Labor, 471 U.S. 290, 

296 (1985) (quoting Mitchell v. Lublin, McGaughy & Assocs., 358 U.S. 207, 211 (1959)) 

(internal citation omitted). 

 

The history of the “suffer or permit” standard highlights its broad applicability.  Prior to the 

FLSA’s enactment, the phrase “suffer or permit” (or variations of the phrase) was commonly 

used in state laws regulating child labor and was “designed to reach businesses that used 

middlemen to illegally hire and supervise children.”  Antenor v. D & S Farms, 88 F.3d 925, 929 

n.5 (11th Cir. 1996).  A key rationale underlying the “suffer or permit” standard in child labor 

laws was that the employer’s opportunity to detect work being performed illegally and the ability 

to prevent it from occurring was sufficient to impose liability on the employer.  See, e.g., People 

ex rel. Price v. Sheffield Farms-Slawson-Decker Co., 225 N.Y. 25, 29-31 (N.Y. 1918).  Thus, 

extending coverage of child labor laws to those who suffered or permitted the work was designed 

to expand child labor laws’ coverage beyond those who controlled the child laborer, counter an 

employer’s argument that it was unaware that children were working, and prevent employers 

from using agents to evade requirements.   

 

Unlike the common law control test, which analyzes whether a worker is an employee based on 

the employer’s control over the worker and not the broader economic realities of the working 

relationship, the “suffer or permit” standard broadens the scope of employment relationships 

covered by the FLSA.  Indeed, the FLSA’s statutory definitions (including “suffer or permit”) 

rejected the common law control test that was prevalent at the time.  As the Supreme Court 

explained: 

 

[I]n determining who are “employees” under the Act, common law employee categories 

or employer-employee classifications under other statutes are not of controlling 

significance.  This Act contains its own definitions, comprehensive enough to require its 
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application to many persons and working relationships, which prior to this Act, were not 

deemed to fall within an employer-employee category. 

 

Walling, 330 U.S. at 150-51 (internal citation omitted); see also Darden, 503 U.S. at 326 

(FLSA’s “suffer or permit” standard for employment “stretches the meaning of ‘employee’ to 

cover some parties who might not qualify as such under a strict application of traditional agency 

law principles.”); Antenor, 88 F.3d at 933 (“Indeed, the ‘suffer or permit to work’ standard was 

developed to assign responsibility to businesses that did not directly supervise putative 

employees.”).  Thus, the scope of employment under the FLSA is the “‘broadest definition that 

has ever been included in any one act.’”  Rosenwasser, 323 U.S. at 363 n.3 (quoting from 

statement of Senator Black on Senate floor).   

 

An “entity ‘suffers or permits’ an individual to work if, as a matter of economic reality, the 

individual is dependent on the entity.”  Antenor, 88 F.3d at 929.  The Supreme Court and Circuit 

Courts of Appeals have developed a multi-factor “economic realities” test to determine whether 

a worker is an employee or an independent contractor under the FLSA.  See, e.g., Tony & Susan 

Alamo, 471 U.S. at 301 (noting that the test of employment under the FLSA is economic reality); 

Goldberg v. Whitaker House Co-op, Inc., 366 U.S. 28, 33 (1961) (the economic realities of the 

worker’s relationship with the employer control, rather than any technical concepts used to 

characterize that relationship).  The factors typically include: (A) the extent to which the work 

performed is an integral part of the employer’s business; (B) the worker’s opportunity for profit 

or loss depending on his or her managerial skill; (C) the extent of the relative investments of the 

employer and the worker; (D) whether the work performed requires special skills and initiative; 

(E) the permanency of the relationship; and (F) the degree of control exercised or retained by the 

employer.
4
   

 

In undertaking this analysis, each factor is examined and analyzed in relation to one another, and 

no single factor is determinative.  The “control” factor, for example, should not be given undue 

weight.  The factors should be considered in totality to determine whether a worker is 

economically dependent on the employer, and thus an employee.  The factors should not be 

applied as a checklist, but rather the outcome must be determined by a qualitative rather than a 

quantitative analysis.  The application of the economic realities factors is guided by the 

overarching principle that the FLSA should be liberally construed to provide broad coverage for 

workers, as evidenced by the Act’s defining “employ” as “to suffer or permit to work.”   

 

In applying the economic realities factors, courts have described independent contractors as 

those workers with economic independence who are operating a business of their own.  On the 

other hand, workers who are economically dependent on the employer, regardless of skill level, 

are employees covered by the FLSA.  See, e.g., Hopkins v. Cornerstone Am., 545 F.3d 338, 343 

(5th Cir. 2008)  (“To determine if a worker qualifies as an employee, we focus on whether, as a 

matter of economic reality, the worker is economically dependent upon the alleged employer or 

                                                 
4
 The number of factors and the exact articulation of the factors may vary some depending on the 

court.  Courts routinely note that they may consider additional factors depending on the 

circumstances and that no one factor is determinative. 
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is instead in business for himself.”); Baker v. Flint Eng’g & Constr. Co., 137 F.3d 1436, 1440 

(10th Cir. 1998) (the economic realities of the relationship govern, and the focal point is whether 

the individual is economically dependent on the business to which he renders service or is, as a 

matter of economic fact, in business for himself); Brock v. Superior Care, Inc., 840 F.2d 1054, 

1059 (2d Cir. 1988) (“The ultimate concern is whether, as a matter of economic reality, the 

workers depend on someone else’s business . . . or are in business for themselves.”).  

“Ultimately, in considering economic dependence, the court focuses on whether an individual is 

‘in business for himself’ or is ‘dependent upon finding employment in the business of others.’”  

Scantland v. Jeffry Knight, Inc., 721 F.3d 1308, 1312 (11th Cir. 2013) (quoting Mednick v. 

Albert Enters., Inc., 508 F.2d 297, 301-02 (5th Cir. 1975)).  

 

Moreover, the economic realities of the relationship, and not the label an employer gives it, are 

determinative.  Thus, an agreement between an employer and a worker designating or labeling 

the worker as an independent contractor is not indicative of the economic realities of the working 

relationship and is not relevant to the analysis of the worker’s status.  See, e.g., Scantland, 721 

F.3d at 1311 (“This inquiry is not governed by the ‘label’ put on the relationship by the parties or 

the contract controlling that relationship, but rather focuses on whether ‘the work done, in its 

essence, follows the usual path of an employee.’”) (quoting Rutherford Food Corp. v. McComb, 

331 U.S. 722, 729 (1947)); Superior Care, 840 F.2d at 1059 (“[E]mployer’s self-serving label of 

workers as independent contractors is not controlling.”); Robicheaux v. Radcliff Material, Inc., 

697 F.2d 662, 667 (5th Cir. 1983) (explaining that “[a]n employee is not permitted to waive 

employee status,” and affirming that welders were employees despite having signed independent 

contractor agreements).  Likewise, workers who are classified as independent contractors may 

receive a Form 1099-MISC from their employers.  This form simply indicates that the employer 

engaged the worker as an independent contractor, not that the worker is actually an independent 

contractor under the FLSA.  See Olson v. Star Lift Inc., 709 F. Supp. 2d 1351, 1356 (S.D. Fla. 

2010) (worker’s receipt of Form 1099-MISC from employer does not weigh in favor of 

independent contractor status).  “Economic realities, not contractual labels, determine 

employment status for the remedial purposes of the FLSA.”  Real v. Driscoll Strawberry Assocs., 

Inc., 603 F.2d 748, 755 (9th Cir. 1979). 

The ultimate inquiry under the FLSA is whether the worker is economically dependent on the 

employer or truly in business for him or herself.  If the worker is economically dependent on the 

employer, then the worker is an employee.  If the worker is in business for him or herself (i.e., 

economically independent from the employer), then the worker is an independent contractor.   

 

II. The Economic Realities Factors Guide the Determination Whether the Worker Is 

Truly an Independent Business or Is Economically Dependent on the Employer 

 

To help illustrate how the economic realities factors should be properly used to determine 

whether a worker is truly in business for him or herself, each factor is discussed in detail below.  

The distinction between workers who are economically dependent on employers and the 

narrower subset of workers who are truly independent businesspersons must not be eclipsed by a 

mechanical application of the economic realities test.  The analysis whether the factors are met 

must focus on whether the worker is economically dependent on the employer or truly in 

business for him or herself.  As a district court held in an enforcement action by the Department:   
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These factors are to be considered and weighed against one another in each situation, but 

there is no mechanical formula for using them to arrive at the correct result.  Rather, the 

factors are simply a tool to assist in understanding individual cases, with the ultimate goal 

of deciding whether it is economically realistic to view a relationship as one of 

employment or not. 

 

Solis v. Cascom, Inc., 2011 WL 10501391, at *4 (S.D. Ohio Sept. 21, 2011); see also Scantland, 

721 F.3d at 1312 (the economic realities factors “serve as guides, [and] the overarching focus of 

the inquiry is economic dependence”); Usery v. Pilgrim Equip. Co., Inc., 527 F.2d 1308, 1311 

(5th Cir. 1976) (The economic realities factors “are aids—tools to be used to gauge the degree of 

dependence of alleged employees on the business with which they are connected.  It is 

dependence that indicates employee status.  Each test must be applied with that ultimate notion 

in mind.”).    

 

Each factor of the economic realities test is discussed below in order to highlight, using case law 

and examples, relevant considerations for each factor and how each suggests whether or not 

there is an employment relationship.   

 

A.   Is the Work an Integral Part of the Employer’s Business? 

 

The policy behind the “suffer or permit” statutory language was to bring within the scope of 

employment workers integrated into an employer’s business.  If the work performed by a worker 

is integral to the employer’s business, it is more likely that the worker is economically dependent 

on the employer.  See Rutherford, 331 U.S. at 729 (workers were employees in part because 

work was “part of the integrated unit of production”); Donovan v. DialAmerica Mktg., Inc., 757 

F.2d 1376, 1385 (3d Cir. 1985) (“workers are more likely to be ‘employees’ under the FLSA if 

they perform the primary work of the alleged employer”).  A true independent contractor’s work, 

on the other hand, is unlikely to be integral to the employer’s business.
5
    

 

Courts have found the “integral” factor to be compelling.  See, e.g., Dole v. Snell, 875 F.2d 802, 

811 (10th Cir. 1989) (holding that work performed by cake decorators “is obviously integral” to 

the business of selling cakes which are custom decorated); Sec’y of Labor v. Lauritzen, 835 F.2d 

1529, 1537-38 (7th Cir. 1987) (“It does not take much of a record to demonstrate that picking the 

pickles is a necessary and integral part of the pickle business . . . .”).  Work can be integral to a 

                                                 
5
 Given that the “integral” factor particularly encompasses the “suffer or permit” standard and 

that the Supreme Court in Rutherford found the workers in that case to be employees, in part 

because they were “part of the integrated unit of production,” whether the worker’s work is an 

integral part of the employer’s business should always be analyzed in misclassification cases.  

Although a few courts, such as the Fifth Circuit, do not include the “integral” factor in their 

recitation of the factors that comprise the economic realities test, they nonetheless recognize that 

the factors comprising the test are not exclusive.  See, e.g., Cromwell v. Driftwood Elec. 

Contractors, Inc., 348 Fed. App’x 57, 59 (5th Cir. 2009) (describing the five factors it identifies 

as “non-exhaustive”); Brock v. Mr. W Fireworks, Inc., 814 F.2d 1042, 1043 (5th Cir. 1987) 

(same). 
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business even if the work is just one component of the business and/or is performed by hundreds 

or thousands of other workers.  For example, a worker answering calls at a call center along with 

hundreds of others is performing work that is integral to the call center’s business even if that 

worker’s work is the same as and interchangeable with many others’ work.  Moreover (and 

especially considering developments such as telework and flexible work schedules, for example), 

work can be integral to an employer’s business even if it is performed away from the employer’s 

premises, at the worker’s home, or on the premises of the employer’s customers.  

 

Example:
6
  For a construction company that frames residential homes, carpenters are integral 

to the employer’s business because the company is in business to frame homes, 

and carpentry is an integral part of providing that service.   

 

In contrast, the same construction company may contract with a software 

developer to create software that, among other things, assists the company in 

tracking its bids, scheduling projects and crews, and tracking material orders.  The 

software developer is performing work that is not integral to the construction 

company’s business, which is indicative of an independent contractor.  

 

B.   Does the Worker’s Managerial Skill Affect the Worker’s Opportunity for Profit or Loss? 

 

In considering whether a worker has an opportunity for profit or loss, the focus is whether the 

worker’s managerial skill can affect his or her profit and loss.
7
  A worker in business for him or 

herself faces the possibility to not only make a profit, but also to experience a loss.  The worker’s 

managerial skill will often affect opportunity for profit or loss beyond the current job, such as by 

leading to additional business from other parties or by reducing the opportunity for future work.  

For example, a worker’s decisions to hire others, purchase materials and equipment, advertise, 

rent space, and manage time tables may reflect managerial skills that will affect his or her 

opportunity for profit or loss beyond a current job. 

 

On the other hand, the worker’s ability to work more hours and the amount of work available 

from the employer have nothing to do with the worker’s managerial skill and do little to separate 

employees from independent contractors—both of whom are likely to earn more if they work 

more and if there is more work available.  See Scantland, 721 F.3d at 1316-17 (“Plaintiffs’ 

opportunity for profit was largely limited to their ability to complete more jobs than assigned, 

                                                 
6
 The addition or alteration of any of the facts in any of the examples could change the resulting 

analysis.  Additionally, while the examples help illustrate the discussion of several common 

factors of the economic realities test, no one factor is determinative of whether a worker is an 

employee or independent contractor. 

7
 This factor is sometimes articulated as “the degree to which the worker’s opportunity for profit 

and loss is determined by the alleged employer,” Herman v. Express Sixty-Minutes Delivery 

Serv., Inc., 161 F.3d 299, 303 (5th Cir. 1998), or simply as “the worker’s opportunity for profit 

or loss,” Baker, 137 F.3d at 1440.  This factor should not focus, however, just on whether there is 

opportunity for profit or loss, but rather on whether the worker has the ability to make decisions 

and use his or her managerial skill and initiative to affect opportunity for profit or loss. 
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which is analogous to an employee’s ability to take on overtime work or an efficient piece-rate 

worker’s ability to produce more pieces.”).  The effect on one’s earnings of doing one’s job well 

or working more hours is no different for an independent contractor than it is for an employee.  

Those considerations are not the product of exercising managerial skill and do not demonstrate 

that the worker is an independent contractor.  As one court said:   

 

There was no opportunity for increased profit or loss depending upon an alleged 

employee’s managerial skill.  While the alleged employees were free to work additional 

hours to increase their income, they had no decisions to make regarding routes, or 

acquisition of materials, or any facet normally associated with the operation of an 

independent business. 

 

Cascom, 2011 WL 10501391, at *6; see also Scantland, 721 F.3d at 1317 (“An individual’s 

ability to earn more by being more technically proficient is unrelated to an individual’s ability to 

earn or lose profit via his managerial skill, and it does not indicate that he operates his own 

business.”); Martin v. Selker Bros., Inc., 949 F.2d 1286, 1294 (3d Cir. 1991) (opportunity for 

profit or loss must depend on managerial skills to indicate independent contractor status); Snell, 

875 F.2d at 810 (cake decorators’ “earnings did not depend upon their judgment or initiative, but 

on the [employer’s] need for their work”).
8
   

 

Consistent with determining whether the worker is in business for him or herself, it is important 

not to overlook whether there is an opportunity for loss, as a worker truly in business for him or 

herself faces the possibility of experiencing a loss.  See, e.g., Snell, 875 F.2d at 810 (possibility 

of loss is a risk usually associated with independent contractor status, but there was no way for 

cake decorators to experience a loss, and possible reduction in earnings was not the same as a 

loss); Lauritzen, 835 F.2d at 1536 (migrant farm workers had no possibility for loss of 

investment, only loss of wages, indicating that they were employees).  In sum, in order to inform 

the determination of whether the worker is in business for him or herself, this factor should not 

focus on the worker’s ability to work more hours, but rather on whether the worker exercises 

managerial skills and whether those skills affect the worker’s opportunity for both profit and 

loss.    

 

Example: A worker provides cleaning services for corporate clients.  The worker performs 

assignments only as determined by a cleaning company; he does not 

                                                 
8
 In Chao v. Mid-Atlantic Installation Servs., Inc., 16 Fed. App’x 104, 106-07 (4th Cir. 2001), 

the Fourth Circuit identified “the business acumen with which the Installer makes his required 

capital investments in tools, equipment, and a truck” and the “decision whether to hire his own 

employees or to work alone” as indicative of the managerial skill that suggests independent 

contractor status.  The court also identified the workers’ skill in meeting technical specifications 

and their ability to control earnings by working more or fewer hours as indicative of managerial 

skill.  Id.; see also Express Sixty-Minutes, 161 F.3d at 304 (relying on workers’ “ability to 

choose how much they wanted to work” as indicative of managerial skill).  These latter 

considerations do not helpfully distinguish between workers who are in business for themselves 

and those who are economically dependent on the employer. 
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independently schedule assignments, solicit additional work from other clients, 

advertise his services, or endeavor to reduce costs.  The worker regularly agrees 

to work additional hours at any time in order to earn more.  In this scenario, the 

worker does not exercise managerial skill that affects his profit or loss.  Rather, 

his earnings may fluctuate based on the work available and his willingness to 

work more.  This lack of managerial skill is indicative of an employment 

relationship between the worker and the cleaning company. 

 

In contrast, a worker provides cleaning services for corporate clients, produces 

advertising, negotiates contracts, decides which jobs to perform and when to 

perform them, decides to hire helpers to assist with the work, and recruits new 

clients.  This worker exercises managerial skill that affects his opportunity for 

profit and loss, which is indicative of an independent contractor. 

 

C.   How Does the Worker’s Relative Investment Compare to the Employer’s Investment? 

 

Courts also consider the nature and extent of the relative investments of the employer and the 

worker in determining whether the worker is an independent contractor in business for him or 

herself.  The worker should make some investment (and therefore undertake at least some risk 

for a loss) in order for there to be an indication that he or she is an independent business.  An 

independent contractor typically makes investments that support a business as a business beyond 

any particular job.  The investment of a true independent contractor might, for example, further 

the business’s capacity to expand, reduce its cost structure, or extend the reach of the 

independent contractor’s market.   

 

Even if the worker has made an investment, it should not be considered in isolation; it is the 

relative investments that matter.  Looking not just to the nature of the investment, but also 

comparing the worker’s investment to the employer’s investment helps determine whether the 

worker is an independent business.  If so, the worker’s investment should not be relatively minor 

compared with that of the employer.  If the worker’s investment is relatively minor, that suggests 

that the worker and the employer are not on similar footings and that the worker may be 

economically dependent on the employer.   

 

For example, investing in tools and equipment is not necessarily a business investment or a 

capital expenditure that indicates that the worker is an independent contractor.  See Snell, 875 

F.2d at 810 (citing cases); Lauritzen, 835 F.2d at 1537.  Instead, the tools and equipment may 

simply be necessary to perform the specific work for the employer.  Even if the investment is 

possibly a business investment, the worker’s investment must be significant in nature and 

magnitude relative to the employer’s investment in its overall business to indicate that the worker 

is an independent businessperson.  The Tenth Circuit determined, for example, that rig welders’ 

investments in equipped trucks costing between $35,000 and $40,000 did not indicate that the rig 

welders were independent contractors when compared to the employer’s investment in its 

business.  See Baker, 137 F.3d at 1442 (comparing rig welders’ investment to employer’s 

“hundreds of thousands of dollars of equipment at each work site”); see also Snell, 875 F.2d at 

810-11 (comparing cake decorators’ $400 investment in their tools to employers’ business 

investments, including paying for rent, advertising, operating expenses, and labor, in addition to 
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supplies and decorating equipment); Lauritzen, 835 F.2d at 1537 (reasoning that where workers 

provided their own gloves, and the employer provided the farm equipment, land, seed, fertilizers, 

and living quarters, their work was not independent of the employer); Hopkins, 545 F.3d at 344 

(comparing each worker’s individual investment to employer’s overall investment in the 

business); Real v. Driscoll Strawberry Assocs., Inc., 603 F.2d 748, 755 (9th Cir. 1979) 

(strawberry growers’ investment in light equipment, including hoes, shovels, and picking carts 

was “minimal in comparison” with employer’s total investment in land and heavy machinery).   

 

An analysis of the workers’ investment, even if that investment is substantial, without comparing 

it to the employer’s investment is not faithful to the ultimate determination of whether the 

worker is truly an independent business.
9
  Moreover, an analysis that compares the worker’s 

investment to the employer’s investment—but only to the employer’s investment in the 

particular job performed by the worker—likewise disregards the ultimate determination by 

examining only a piece of the employer’s business for the comparison.  

 

Example:  A worker providing cleaning services for a cleaning company is issued a Form 

1099-MISC each year and signs a contract stating that she is an independent 

contractor.  The company provides insurance, a vehicle to use, and all equipment 

and supplies for the worker.  The company invests in advertising and finding 

clients.  The worker occasionally brings her own preferred cleaning supplies to 

certain jobs.  In this scenario, the relative investment of the worker as compared 

to the employer’s investment is indicative of an employment relationship between 

the worker and the cleaning company.  The worker’s investment in cleaning 

supplies does little to further a business beyond that particular job.  

 

A worker providing cleaning services receives referrals and sometimes works for 

a local cleaning company.  The worker invests in a vehicle that is not suitable for 

personal use and uses it to travel to various worksites.  The worker rents her own 

space to store the vehicle and materials.  The worker also advertises and markets 

her services and hires a helper for larger jobs.  She regularly (as opposed to on a 

job-by-job basis) purchases material and equipment to provide cleaning services 

and brings her own equipment (vacuum, mop, broom, etc.) and cleaning supplies 

to each worksite.  Her level of investments is similar to the investments of the 

local cleaning company for whom she sometimes works.  These types of 

investments may be indicative of an independent contractor. 

 

D.   Does the Work Performed Require Special Skill and Initiative? 

 

A worker’s business skills, judgment, and initiative, not his or her technical skills, will aid in 

determining whether the worker is economically independent.  “[T]he fact that workers are 

skilled is not itself indicative of independent contractor status.”  Superior Care, 840 F.2d at 

                                                 
9
 Cf. Mid-Atlantic Installation, 16 Fed. App’x at 107 (analyzing workers’ investment without 

comparing it to employer’s investment); Freund v. Hi-Tech Satellite, Inc., 185 Fed. App’x 782, 

783-84 (11th Cir. 2006) (same). 
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1060.  Even specialized skills do not indicate that workers are in business for themselves, 

especially if those skills are technical and used to perform the work.  See id.  Accordingly, the 

conclusion that the skills of installing cable are indicative of independent contractor status 

because the skills are “akin to those of carpenters, construction workers, and electricians, who 

are usually considered independent contractors,” Mid-Atlantic Installation, 16 Fed. App’x at 107, 

overlooks whether the worker is exercising business skills, judgment, or initiative.  The technical 

skills of cable installers, carpenters, construction workers, and electricians, for example, even 

assuming that they are special,
10

 are not themselves indicative of any independence or business 

initiative.  See Selker Bros., 949 F.2d at 1295 (“the use of special skills is not itself indicative of 

independent contractor status, especially if the workers do not use those skills in any independent 

way”); Superior Care, 840 F.2d at 1060 (for skills to be indicative of independent contractor 

status, they should be used in some independent way, such as demonstrating business-like 

initiative); Express Sixty-Minutes, 161 F.3d at 305 (efficiency in performing work is not 

initiative indicative of independent contractor status); Lauritzen, 835 F.2d at 1537 (“Skills are 

not the monopoly of independent contractors.”).  Only carpenters, construction workers, 

electricians, and other workers who operate as independent businesses, as opposed to being 

economically dependent on their employer, are independent contractors.     

 

Example:   A highly skilled carpenter provides carpentry services for a construction firm; 

however, such skills are not exercised in an independent manner.  For example, 

the carpenter does not make any independent judgments at the job site beyond the 

work that he is doing for that job; he does not determine the sequence of work, 

order additional materials, or think about bidding the next job, but rather is told 

what work to perform where.  In this scenario, the carpenter, although highly-

skilled technically, is not demonstrating the skill and initiative of an independent 

contractor (such as managerial and business skills).  He is simply providing his 

skilled labor.   

 

In contrast, a highly skilled carpenter who provides a specialized service for a 

variety of area construction companies, for example, custom, handcrafted cabinets 

that are made-to-order, may be demonstrating the skill and initiative of an 

independent contractor if the carpenter markets his services, determines when to 

order materials and the quantity of materials to order, and determines which 

orders to fill.   

                                                 
10

 A district court determined that the cable installation at issue in that case “did not require a 

special skill” and could be learned by workers with no experience in the field after six weeks of 

training.  Cascom, 2011 WL 10501391, at *6; see also Scantland, 721 F.3d at 1318 (cable 

installers admitted that they were skilled workers; however, “[t]he meaningfulness of this skill as 

indicating that [they] were in business for themselves or economically independent . . . is 

undermined by the fact that [the employer] provided most [of them] with their skills”); Keller v. 

Miri Microsystems LLC, 781 F.3d 799, 809-810 (6th Cir. 2015) (denying summary judgment and 

contrasting carpenters, who have “unique skill, craftsmanship, and artistic flourish,” with cable 

technicians who do not need “unique skills” but rather are selected on the basis of availability 

and location). 
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E.   Is the Relationship between the Worker and the Employer Permanent or Indefinite? 

 

Permanency or indefiniteness in the worker’s relationship with the employer suggests that the 

worker is an employee.  After all, a worker who is truly in business for him or herself will 

eschew a permanent or indefinite relationship with an employer and the dependence that comes 

with such permanence or indefiniteness.  Most workers are engaged on a permanent or indefinite 

basis (for example, the typical at-will employee).  Even if the working relationship lasts weeks or 

months instead of years, there is likely some permanence or indefiniteness to it as compared to 

an independent contractor, who typically works one project for an employer and does not 

necessarily work continuously or repeatedly for an employer.  See, e.g., DialAmerica Mktg., 757 

F.2d at 1384-85 (correcting district court for ignoring fact that workers worked continuously for 

the employer and that such evidence indicates that workers were employees); Cascom, 2011 WL 

10501391, at *6 (workers who “worked until they quit or were terminated” had relationship 

“similar to an at-will employment arrangement”).      

 

However, a lack of permanence or indefiniteness does not automatically suggest an independent 

contractor relationship, and the reason for the lack of permanence or indefiniteness should be 

carefully reviewed to determine if the reason is indicative of the worker’s running an 

independent business.  As the Second Circuit noted, neither working for other employers nor not 

relying on the employer as his or her primary source of income transform the worker into the 

employer’s independent contractor.  See Superior Care, 840 F.2d at 1060.  The key is whether 

the lack of permanence or indefiniteness is due to “operational characteristics intrinsic to the 

industry” (for example, employers who hire part-time workers or use staffing agencies
11

) or the 

worker’s “own business initiative.”  Id. at 1060-61 (“the fact that these nurses are a transient 

work force reflects the nature of their profession and not their success in marketing their skills 

independently”); see also Mr. W Fireworks, 814 F.2d at 1054 (“We thus hold that when an 

industry is seasonal, the proper test for determining permanency of the relationship is not 

whether the alleged employees returned from season to season, but whether the alleged 

employees worked for the entire operative period of a particular season.”).  A worker’s lack of a 

permanent or indefinite relationship with an employer is indicative of independent contractor 

status if it results from the worker’s own independent business initiative.  See Superior Care, 840 

F.2d at 1060-61. 

 

                                                 
11

 See, e.g., Solis v. A+ Nursetemps, Inc., 2013 WL 1395863, at *7 (M.D. Fla. Apr. 5, 2013) 

(holding that nurses were employees of a temporary health care staffing agency; although nurses 

“enjoy[ed] a degree of flexibility . . . not shared by many in the work force,” had “an enhanced 

ability to ‘moonlight’ by working for more than one [staffing] agency at a time,” and had some 

flexibility in choosing “when and where to make themselves available for work,” the court 

concluded that when the nurses were working on assignment for the staffing agency they were, 

during those work weeks, its employees). 
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Example:
12

   An editor has worked for an established publishing house for several years.  Her 

edits are completed in accordance with the publishing house’s specifications, 

using its software.  She only edits books provided by the publishing house.  This 

scenario indicates a permanence to the relationship between the editor and the 

publishing house that is indicative of an employment relationship. 

 

Another editor has worked intermittently with fifteen different publishing houses 

over the past several years.  She markets her services to numerous publishing 

houses.  She negotiates rates for each editing job and turns down work for any 

reason, including because she is too busy with other editing jobs.  This lack of 

permanence with one publishing house is indicative of an independent contractor 

relationship.   

 

F.  What is the Nature and Degree of the Employer’s Control? 

 

As with the other economic realities factors, the employer’s control should be analyzed in light 

of the ultimate determination whether the worker is economically dependent on the employer or 

truly an independent businessperson.  The worker must control meaningful aspects of the work 

performed such that it is possible to view the worker as a person conducting his or her own 

business.  See Scantland, 721 F.3d at 1313 (“‘Control is only significant when it shows an 

individual exerts such a control over a meaningful part of the business that she stands as a 

separate economic entity.’”) (quoting Pilgrim Equip., 527 F.2d at 1312-13); Baker, 137 F.3d at 

1441.  And the worker’s control over meaningful aspects of the work must be more than 

theoretical—the worker must actually exercise it.  See, e.g., Snell, 875 F.2d at 808; Mr. W 

Fireworks, 814 F.2d at 1047 (“it is not what the operators could have done that counts, but as a 

matter of economic reality what they actually do that is dispositive”) (emphases in original).   

 

For example, an employer’s lack of control over workers is not particularly telling if the workers 

work from home or offsite.  As the Third Circuit explained in DialAmerica Marketing, the fact 

that the workers could control the hours during which they worked and that they were subject to 

little direct supervision was unsurprising given that such facts are typical of homeworkers and 

thus largely insignificant in determining their status.  See 757 F.2d at 1384 (“The district court 

therefore misapplied and overemphasized the right-to-control factor in its analysis.”); see also 

Superior Care, 840 F.2d at 1060 (“An employer does not need to look over his workers’ 

shoulders every day in order to exercise control.”); Antenor, 88 F.3d at 933 (The “courts have 

found economic dependence under a multitude of circumstances where the alleged employer 

exercised little or no control or supervision over the putative employees.”).  Moreover, workers’ 

control over the hours when they work is not indicative of independent contractor status.  See, 

e.g., Snell, 875 F.2d at 806 (“Of course, flexibility in work schedules is common to many 

                                                 
12

 This factor helps illustrate how no one factor alone is determinative of the economic realities 

of the relationship between a worker and an employer and how it can be difficult to isolate one 

factor.  Here, the example necessarily includes relevant facts beyond just the permanence or 

indefiniteness of the editors’ relationships with the publishing houses to illustrate the existence, 

or not, of an employment relationship.  
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businesses and is not significant in and of itself.”); Doty v. Elias, 733 F.2d 720, 723 (10th Cir. 

1984) (“A relatively flexible work schedule alone, however, does not make an individual an 

independent contractor rather than an employee.”). 

   

Technological advances and enhanced monitoring mechanisms may encourage companies to 

engage workers not as employees yet maintain stringent control over aspects of the workers’ 

jobs, from their schedules, to the way that they dress, to the tasks that they carry out.  Some 

employers assert that the control that they exercise over workers is due to the nature of their 

business, regulatory requirements, or the desire to ensure that their customers are satisfied.  

However, control exercised over a worker, even for any or all of those reasons, still indicates that 

the worker is an employee.  As the Eleventh Circuit explained:   

 

[The employer] also argues that its quality control measures and regulation of schedules 

stemmed from “the nature of the business” and are therefore not the type of control that is 

relevant to the economic dependence inquiry.  We disagree.  The economic reality 

inquiry requires us to examine the nature and degree of the alleged employer’s control, 

not why the alleged employer exercised such control.  Business needs cannot immunize 

employers from the FLSA’s requirements.  If the nature of a business requires a company 

to exert control over workers to the extent that [the employer] has allegedly done, then 

that company must hire employees, not independent contractors. 

 

Scantland, 721 F.3d at 1316.  Thus, the nature and degree of the employer’s control must be 

examined as part of determining the ultimate question whether the worker is economically 

dependent on the employer. 

 

Finally, the “control” factor should not play an oversized role in the analysis of whether a worker 

is an employee or an independent contractor.  All possibly relevant factors should be considered, 

and cases must not be evaluated based on the control factor alone.  See, e.g., Superior Care, Inc., 

840 F.2d at 1059 (“No one of these factors is dispositive; rather, the test is based on a totality of 

the circumstances.”).  As discussed above, the FLSA’s statutory definitions (including “suffer or 

permit”) rejected the common law control test for determining employment that was prevalent at 

the time.  See Walling, 330 U.S. at 150-51; Darden, 503 U.S. at 326.  Indeed, the FLSA covers 

workers of an employer even if the employer does not exercise the requisite control over the 

workers, assuming the workers are economically dependent on the employer.  The control factor 

should not overtake the other factors of the economic realities test, and like the other factors, it 

should be analyzed in the context of ultimately determining whether the worker is economically 

dependent on the employer or an independent business.   

 

Example:  A registered nurse who provides skilled nursing care in nursing homes is listed 

with Beta Nurse Registry in order to be matched with clients.  The registry 

interviewed the nurse prior to her joining the registry, and also required the nurse 

to undergo a multi-day training presented by Beta.  Beta sends the nurse a listing 

each week with potential clients and requires the nurse to fill out a form with Beta 

prior to contacting any clients.  Beta also requires that the nurse adhere to a 

certain wage range and the nurse cannot provide care during any weekend hours.  

The nurse must inform Beta if she is hired by a client and must contact Beta if she 
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will miss scheduled work with any client.  In this scenario, the degree of control 

exercised by the registry is indicative of an employment relationship. 

 

 Another registered nurse who provides skilled nursing care in nursing homes is 

listed with Jones Nurse Registry in order to be matched with clients.  The registry 

sends the nurse a listing each week with potential clients.  The nurse is free to call 

as many or as few potential clients as she wishes and to work for as many or as 

few as she wishes; the nurse also negotiates her own wage rate and schedule with 

the client.  In this scenario, the degree of control exercised by the registry is not 

indicative of an employment relationship. 

 

III. Conclusion 

 

In sum, most workers are employees under the FLSA’s broad definitions.  The very broad 

definition of employment under the FLSA as “to suffer or permit to work” and the Act’s 

intended expansive coverage for workers must be considered when applying the economic 

realities factors to determine whether a worker is an employee or an independent contractor.  The 

factors should not be analyzed mechanically or in a vacuum, and no single factor, including 

control, should be over-emphasized.  Instead, each factor should be considered in light of the 

ultimate determination of whether the worker is really in business for him or herself (and thus is 

an independent contractor) or is economically dependent on the employer (and thus is its 

employee).  The factors should be used as guides to answer that ultimate question of economic 

dependence.  The correct classification of workers as employees or independent contractors has 

critical implications for the legal protections that workers receive, particularly when 

misclassification occurs in industries employing low wage workers.     



Posted on July 12th, 2016 by Adam C. Abrahms and Steven M. Swirsky

NLRB Drops Other Shoe on Temporary/Contract
Employee Relationships: Ruling Will Require
Bargaining In Combined Units Including Employees of
Multiple Employers – Greatly Multiplies Impact of BFI
Expanded Joint Employer Test

The National Labor Relations Board (“NLRB” or “Board”) announced in its 3-1 decision in Miller &
Anderson, 364 NLRB #39 (2016) that it will now conduct representation elections and require collective
bargaining in single combined units composed of what it refers to as “solely employed employees” and
“jointly employed employees,” meaning that two separate employers will be required to join together to
bargain over such employees’ terms and conditions of employment.” To understand the significance of
Miller & Anderson, one must consider the Board’s August 2015 decision in Browning Ferris Industries
(“BFI”), in which the Board adopted a new and far more relaxed standard for holding two entities to be joint
employers.

As the Board explained in its press release trumpeting the Miller & Anderson decision, it will now hold
elections and require bargaining in “petitioned-for units combining solely and jointly employed workers of a
single user employer,” in those cases in which a union asks for such a mixed employer unit so long as the
Board finds the jointly and solely employed workers “share a community of interest,” under the Board’s
“traditional community of interest factors for determining unit appropriateness.”

Oakwood Care Center Overruled – Employers’ Consent No Longer Required

Board has overturned its 2004 decision in Oakwood Care Center, 343 NLRB 659 and held that when a
union petitions for a representation election in a unit that includes both “solely employed” and jointly
employed employees of a single “user employer” the Board will no longer require the consent of the
employer or employers before directing such an election and certifying a union to represent such a unit.
What this means essentially is that unions alone will now have the right to decide when and where they will
require such mixed units.

Like it did in BFI, the Board again justified overruling precedent in part based on “changes in the American
economy,” finding “Oakwood imposes additional requirement that are disconnected from the reality of
today’s workforce and are not compelled by the Act.”

“User Employers” and “Supplier Employers” Will Be Required to Bargain Together

In BFI, the Board held that a business will be held to be a joint employer of another employer’s employees
where it has the ability to impact the terms and conditions of the other employer’s employees even if it never
exercises that right. Under the new standard enunciated by the Board majority in that case, “[t]he Board may
find that two or more entities are joint employers of a single work force if they are both employers within the
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meaning of the common law, and if they share or codetermine those matters governing the essential terms
and conditions of employment.”

Now, under Miller & Anderson, such a user employer will be required to bargain over the terms and
conditions of a supplier employer’s employees as to whom the Board finds it to be a joint employer.
Additionally, the supplier employer will also have to bargain over the jointly employed employees’ terms
and conditions. In overruling precedent and imposing a new combined unit bargaining obligation, the Board
reasoned that requiring consent of both employers for a combined unit of jointly and non-jointly employed
employees did not afford employees “the fullest freedom” to “self-organization.” However, as Member
Miscimarra’s dissent points out, the Board majority attempts to explain away the specific language of
Section 9(b) of the NLRA and applicable legislative history limiting the broadest units the Board can impose
to “employer units” as opposed to multi-employer units.

The potential for confusion and uncertainty is enormous. In an attempt to minimize these concerns, the
Board majority stated that the so-called user employer’s bargaining obligations will be limited to those of
such workers’ terms and conditions that it possesses “the authority to control.”

What Does All of This Mean?

As we pointed out, the Board’s decision in Miller & Anderson, which has been anticipated for more than one
year, is another critical link in the current Board’s efforts to make it easier for unions to successfully
organize and obtain bargaining rights. It should be seen as the next step in the progression that began with
the Board’s change in its representation election rules that were designed for quicker elections and
representation proceedings in which employers lost their right to litigate critical unit and supervisory status
issues before an election is directed, and to appeal of a Regional Director’s decision and direction of election
before an election is conducted, and the time they have traditionally had to communicate with employees
before they vote in an election.

When employers voiced their concern that the new election rules would mean that they would in many
instances not have any meaningful opportunity to present counterarguments to a union’s promises before a
vote took place, the Board and other advocates for the expedited rules countered that this was an empty
argument and that employers were almost always aware of union activity long before a petition was filed.
That argument now looks particularly empty given Miller & Anderson’s dictates allowing petitions for user
and supplier employers’ employees in the same unit, where at least one of the two joint employers will likely
be totally aware of what is occurring among a group of another employer’s employees.

Similarly, while the Board suggests that the supplier and user employer will only have an obligation to
bargain over those terms and conditions they possess the authority to control, the fact is that this is an
invitation to extensive litigation and disagreement over which entity has the “authority” to control which
terms and conditions.

What Should Employers Do Now?

At a minimum, a detailed risk assessment of an employer’s workforce and its reliance upon its own
employees and temporaries, leased and contract labor employed and controlled, in whole or in part, by so-
called supplier employers is in order. “User” employers should determine the goals and risks associated with
a relationship and determine whether it is possible and/or desirable to avoid a joint employer relationship or
embrace it but attempt to control liability. Both “supplier” and “user” employers should look for contractual
provisions regarding defining the relationship, including who controls and does not control certain aspects,
indemnification provisions, provisions related to responses and responsibilities related to union organizing
and collective bargaining and similar concerns. Experienced labor counsel should be consulted to assist in
these issues.
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Posted on August 12th, 2016 by Steven M. Swirsky

What Does Subway’s “Voluntary Agreement” with the
US Department of Labor Mean for Joint Employer
Status?

This past week, Doctor’s Associates Inc., which is the owner and franchisor for the
Subway sandwich restaurant chain entered into a Voluntary Agreement (the “Agreement”) with the US
Department of Labor’s (DOL) Wage and Hour Division “as part of [Subway’s] broader efforts to make its
franchised restaurants and overall business operations socially responsible,” and as part of Subway’s “effort
to promote and achieve compliance with labor standards to protect and enhance the welfare” of Subway’s
own workforce and that of its franchisees.

While the Agreement appears intended to help reduce the number of wage and hour law claims arising at
both Subway’s company owned stores and those operated by its franchisee across the country, the
Agreement appears to add further support to efforts by unions, plaintiffs’ lawyers and other federal and state
agencies such as the National Labor Relations Board (NLRB or Board), DOL’s own Occupational Safety
and Health Administration (OSHA) and the EEOC to treat franchisors as joint employers with their
franchisees.

What Is in the Agreement?

While on its face this may sound like a good idea and one that should not be controversial, in reality by
entering into this Agreement, which among other things commits Subway to working with both the DOL
and Subway’s franchisees, to develop and disseminate wage and hour compliance assistance materials and to
work directly with the DOL to “explore ways to use technology to support franchisee compliance, such as
building alerts into a payroll and scheduling platform that SUBWAY offers as a service to its franchisees,”
and although the Agreement is notable for its silence on the question of whether the DOL considers Subway
to be a joint employer with its franchisees, the Agreement is likely to be cited, by unions, plaintiffs’ lawyers
and other government agencies such as the NLRB as evidence of the fact that Subway as franchisor
possesses the ability, whether exercised or not, to directly or indirectly affect the terms and conditions of
employment of its franchisees’ employees, and as such should be found to be a joint employer with them.

Notably, while the Agreement does not specifically address the exercise of any such authority on a day to
day basis, it does suggest an ongoing monitoring, investigation and compliance role in franchisee operations
and employment practices by Subway and a commitment by Subway as franchisor to take action and provide
data to the DOL concerning Fair Labor Standards Act compliance. In the past, courts have in reliance on
similar factors held that a franchisor could be liable with its franchisees for overtime, minimum wage and
similar wage and hour violations.
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Of particular interest to many will be the final section of the Agreement, titled “Emphasizing consequences
for FLSA noncompliance.” This section not only notes that “SUBWAY requires franchisees to comply with
all applicable laws, including the FLSA, as part of its franchise agreement,” but also what action it may take
where it finds a franchisee has a “history of FLSA violations”:

SUBWAY may exercise its business judgment to terminate an existing franchise, deny a
franchisee the opportunity to purchase additional franchises, or otherwise discipline a franchisee
based on a franchisee’s history of FLSA violations.

Will Subway’s “Voluntary Agreement” with the DOL Have Any Impact Beyond Wage and Hour
Matters?

As we approach the one year anniversary of the NLRB’s decision in Browning Ferris Industries, it is
abundantly clear that not only the Board itself but unions and others seeking to represent and act on behalf of
employees are continuing to push the boundaries and expand the application of Browning Ferris. In fact the
Board has been asked to find that policies and standards such as those evidencing a business’s commitment
to “socially responsible” employment practices, the very phrase used in the Subway-DOL Agreement,
should be evidence of indirect control sufficient to support a finding of a joint employer relationship
between a business and its suppliers.

Moreover, the NLRB and unions such as UNITE HERE and the Service Employees International Union
continue to aggressively pursue their argument that the terms of a franchise agreement and a franchisor’s
efforts to ensure that its franchisees, who conduct business under its brand, can also be sufficient to support a
finding of joint employer status. No doubt they will also point to the Subway Agreement with the DOL as
also being evidence of such direct or indirect control affecting franchisees’ employees’ terms and conditions.

What Should Employers Do Now?

Employers are well advised to review the full range of their operations and personnel decisions, including
their use of contingent and temporaries and personnel supplied by temporary and other staffing agencies to
assess their vulnerability to such action and to determine what steps they make take to better position
themselves for the challenges that are surely coming.

Equally critical employers should carefully evaluate their relationships with suppliers, licensees, and others
they do business with to ensure that their relationships, and the agreements, both written and verbal,
governing those relationships do not create additional and avoidable risks.

Tags: Browning-Ferris, DOL WHD Voluntary Agreement, joint employer, SEIU, Steven M. Swirsky,
Subway Voluntary Agreement, UNITE HERE, Wage and Hour
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 ABSTRACT

The concept of joint employment, that is, where two separate employers share responsibility 

and liability for the same employee, has long been recognized under multiple federal statutes, 

including the National Labor Relations Act (NLRA). For nearly three decades, the National 

Labor Relations Board (NLRB or Board), which enforces the NLRA, used a simple and clear 

standard for determining joint employer status, one that relied on “direct and immediate” 

control over fundamental terms and conditions of employment. This bright line test allowed 

for the expansion of successful business models, such as franchising and subcontracting, 

that have encouraged flexibility, specialization, and job growth. In 2015, however, the NLRB 

overturned its well-established standard, replacing it with a vague and sweeping new test 

that has caused turmoil and uncertainty for a wide range of employers. Unfortunately, the 

interest in expanding joint employer liability has spread to other federal agencies as well as 

state and local governments. Essentially, businesses across multiple industries may now find 

themselves liable for workplaces they don’t control and workers they don’t employ. Congress 

can, and must, take action to restore common-sense to this aspect of labor law. 
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I. INTRODUCTION

On August 27, 2015, the NLRB issued a decision in a case known as Browning-Ferris Industries 

(BFI). Despite the Board’s assurance that it had merely “refined” its standard for determining 

joint employment under the NLRA by applying “long-established principles,” employers knew 

that the decision represented a significant policy change with potentially serious economic 

consequences. In replacing the time-tested “direct and immediate control” standard with a 

sweeping and vague test based on “indirect” 

and “potential” control over fundamental 

terms and conditions of employment, the 

NLRB had suddenly exposed a broad range 

of businesses to liability for workplaces they 

don’t control and workers they don’t employ. 

The Board’s decision only reinforced the 

anxiety created by the NLRB’s General 

Counsel, Richard Griffin, who several months 

prior had filed unfair labor practice charges 

against McDonald’s as a joint employer with 

several McDonald’s franchise owners. These 

charges were based on complaints filed by 

Service Employees International Union (SEIU)-

funded worker centers as part of the union’s 

campaign to organize fast food restaurants.

The NLRB’s actions, alarming enough on their own, raised additional fears within the 

business community that other regulatory agencies would start applying expansive 

standards to find joint employment status under their respective statutes. Those fears have 

proved well founded, as both the Occupational Safety and Health Administration (OSHA) and 

the Wage and Hour Division (WHD) at the U.S. Department of Labor (DOL) have indicated 

their intentions to heavily scrutinize situations that may give rise to joint employer liability. 

Moreover, several state and local governments have picked up on the concept and begun to 

apply their own expansive views of joint employment.

In 2015, the U.S. Chamber of Commerce released a report on the joint employer issue titled 

“Opportunity at Risk.” The report examined the history of the franchising and subcontracting 

business models, the historical treatment of franchising and subcontracting under several 

different statutes, and efforts by the NLRB to undermine those models. The report was 

released five months before BFI was issued.

In replacing the time-tested 
“direct and immediate control” 
standard with a sweeping and 
vague test based on “indirect” 
and “potential” control over 
fundamental terms and 
conditions of employment, the 
NLRB had suddenly exposed a 
broad range of businesses to 
liability for workplaces they 
don’t control and workers they 
don’t employ. 
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This report, produced by the U.S. Chamber of Commerce and the International Franchise 

Association (IFA), picks up where “Opportunity at Risk” left off. It first examines the roots of 

the campaign against the franchising and subcontracting business models. This includes 

the writings of WHD Administrator David Weil and the “Fight for $15” protests, which are 

the public relations face of the SEIU’s campaign to unionize the fast food industry. It then 

highlights the actions of the NLRB, the WHD, and 

OSHA, with regard to joint employment. While it is 

too early to compile hard economic data, the report 

includes descriptions of how some businesses are 

dealing with the fallout of the BFI and McDonald’s 

cases. Finally, it examines how state and local 

governments are approaching the issue. 

While an expansive view of joint employment may 

have been conceived by a small group of activists and 

union leaders, it now influences government policy 

at the federal, state, and local levels. Unfortunately, 

the consequences of these ongoing policy changes 

are likely to spread far beyond the narrow organizing 

objectives of the SEIU and harm businesses of all shapes and sizes — as well as their 

employees. In essence, what was once viewed simply as a labor issue is now a local small 

business and jobs issue. Congress can, and must, take action to return common sense to this 

aspect of labor law, either through an appropriations rider or stand-alone legislation. Left 

unchecked, the new liabilities created by the NLRB, and increasingly by other government 

entities, will be to the detriment of workers, employers, and the economy.

II.  ORIGINS OF THE EXPANDED DEFINITION OF JOINT EMPLOYER 

A.  The Writings of David Weil

A significant contributor to the philosophical underpinnings of expanded joint employment 

is David Weil, previously a professor at Boston University and now Administrator of the 

WHD.1 In 2010, while still a professor, Weil wrote an enforcement manual for the WHD that 

emphasized the term “fissured workplace.”2 In that manual, Weil claimed: 

The relationship between worker and employer has become more and more 

complex as employers have contracted out, outsourced, subcontracted, and 

devolved many functions that once were done in house. Like rocks weakened 

and split apart by the passage of time, employment relationships have 

In essence, what was once 
viewed simply as a labor issue 
is now a local small business 
and jobs issue. Congress 
can, and must, take action to 
return common sense to this 
aspect of labor law, either 
through an appropriations 
rider or stand-alone 
legislation.
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become deeply “fissured” in many sectors that employ large numbers of 

vulnerable workers.3 

According to Weil, this so-called “fissuring” is responsible for increased violations of labor and 

employment laws and higher levels of economic inequality. Weil’s solution is to go after the 

employer with the deepest pockets by linking that business to the employer alleged to have 

actually committed the violation:

WHD should pursue strategies that focus at the top of industry structures, on 

the companies that affect how markets operate and many of the incentives 

that ultimately affect compliance. This starts with having a clear “map” of how 

priority industries operate and how that results in employer behavior. It then 

requires putting in place coordinated investigation procedures built around 

related business entities rather than individual workplaces and using those 

regulatory tools (from persuasion and education to the use of penalties, hot 

goods provisions, and other legal tools) to craft comprehensive agreements.4

Weil reinforced this theory in a 2011 article advocating enforcement targeted at “higher-level, 

seemingly more removed business entities.”5 In 2014, he authored his most comprehensive 

work on the issue, a book entitled: “The Fissured Workplace: Why Work Became so Bad for so 

Many and What Can be Done to Improve It.” 

“The Fissured Workplace” calls for targeting certain industries, such as franchising, 

hospitality, and construction. Weil considers these industries the predominant drivers of 

the alleged abuses featured in his book (although he gives little credit to franchising and 

subcontracting for the jobs, economic growth and entrepreneurial opportunities those 

business models create). “The Fissured Workplace” suggests that dramatic and radical 

changes to the law are needed to increase liability for employers. Weil states that, “[I]nnovative 

solutions could be created by reestablishing that lead companies have some shared 

responsibility for the conditions arising in the network of workplaces they influence through 

their activities.”6 

It should come as no surprise that Weil’s suggested solution for the alleged problems 

associated with “fissured workplaces” are almost identical to those used to justify an 

expanded joint employer standard. Indeed, some in the labor and employment law 

community have called Weil the “Godfather” of the campaign described in this report. 
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B.  Unions and the Franchise Industry

While Administrator Weil looked at business models like franchising and subcontracting 

from an academic and enforcement perspective, organized labor had a much more outcome-

based approach to the joint employer issue. 

As observers of labor policy know, membership in labor unions has been in a steady decline 

for 60 years. Union membership peaked in 1955, when 35 percent of the workforce was 

unionized, but in 2015 just 11.1 percent of workers belonged to unions.7 Moreover, according 

to the Bureau of Labor Statistics (BLS) only 6.7 percent of the private sector workforce is 

unionized.8 This seemingly inexorable decline is a major challenge to union leaders.

Responding to that challenge has involved a myriad of different strategies including calls 

to dedicate a fixed percentage of revenues to organizing, developing “corporate campaign” 

tactics to harass employers, engaging in shareholder activism, setting up the “Change to Win” 

federation as an entity distinct from the AFL-CIO, and pushing for legislative changes to the 

NLRA such as the Employee Free Choice Act (EFCA). 

None of these efforts have been particularly successful. However, the last of them deserves 

special mention, not because EFCA was a viable piece of legislation, but because it involved 

the method unions see as the most promising for long-term success — getting government 

to change the rules of the game. And with regard to the question of joint employment, one 

union in particular has pushed this approach the furthest.

The SEIU is one of the largest and most aggressive unions in the country. In recent years, it 

has embarked on a highly ambitious campaign to unionize the fast food industry. This would 
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appear to be a lucrative target. BLS data reveal that in the broadly-defined “food services and 

drinking places” category, which employs 8.5 million individuals and includes many franchise 

restaurants, only 1.5 percent of workers belong to unions.9 Thus, there is vast, untapped 

potential amongst this pool of employees. An impediment to unionizing many of these 

workers, however, is the franchise system. 

Franchising has been a way of providing products and services to customers in the United 

States since the mid-19th century, when Isaac Singer invented the sewing machine and 

created franchises to distribute them. A franchisee is typically a small business owner 

who operates one or more local businesses under the brand name of the franchisor. The 

franchisor, by contrast, is a larger enterprise that focuses on product development, brand 

management and marketing. 

The major advantage of operating a franchise is the ability to utilize the franchisor’s 

established brand name, which reduces the need for a small business owner to spend 

resources establishing their own market identity, something that is especially helpful in 

highly competitive industries.10 For the franchisor, the financial benefit comes from the 

trademark, royalties, and service fees paid by the franchisee. The key is that the franchisor 

and its franchisees are legally separate businesses.

As unions have found over the years, organizing in the fast food industry is challenging. 

First, many workers view their employment in that industry as temporary, so the idea of 

union representation and paying dues may be of little interest. Second, turnover in the 

industry is high, in some cases as high as 75% annually.11 What this means for unions is that 

an organizing campaign at an individual location must be in almost perpetual operation, 

a potentially expensive proposition, as by the time a majority of a workplace has been 

convinced to vote for representation (already a difficult task for the first reason mentioned 

above), most of those recruits are likely to have moved on to other employers and the process 

must start again. 

However, these challenges are compounded by the franchise model. First, even if a union 

does manage to win an election at a franchised fast food restaurant, it will have made 

no inroads into businesses operating under the same banner as they themselves are 

independently owned and operated establishments. Second, because the franchisor does not 

own or manage franchisees, there is no obligation for the brand name company to come to 

the bargaining table. Thus, the union will have spent a great deal of time and money for a 

handful of employees, and seemingly reached a dead end.

To make the proposition more viable, what the SEIU needs is a way to break down the legal 

separation between a brand name company and its franchise owners. In other words, it needs 
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a way to make them joint employers under the NLRA. Once joint employment is established, 

organizing even one restaurant at one location becomes a pathway to other restaurants 

and, more importantly, the means to force the brand name company to the bargaining table. 

As part of contract negotiations, the SEIU can then ratchet up pressure on the brand name 

and seek a nationwide agreement on organizing concessions, such as allowing franchisees 

to be organized by card check. With concessions in hand, the SEIU could rapidly pick off 

restaurants around the country, giving it leverage for even more concessions. These might 

include a region-wide organizing agreement, under 

which an employer essentially surrenders facilities in 

a given region to a union in exchange for the union 

refraining from organizing in other regions.

While in past years, such a scheme stood little chance 

of success, the SEIU has found a willing co-conspirator 

in the NLRB and other government agencies. As this report will demonstrate, the fallout from 

basing broad-reaching policy decisions on the narrow interests of one union will extend far 

beyond fast food. Put simply, what may have started as a labor issue has become a local 

small business and jobs issue.

C.  “Fight for $15” (and a Union)

The SEIU’s fast food campaign has taken place on several fronts. Perhaps the most visible of 

these is the series of “Fight for $15” protests that have taken place in a number of cities over 

the past four years. 

After several months of planning by approximately 40 organizers, the first protests took place 

in late November 2012 and involved several small demonstrations at McDonald’s, KFC and 

Burger King locations in New York City.12 Among them were demonstrations by 14 workers 

from a midtown Manhattan McDonald’s and 40 protesters outside of a Burger King near Penn 

Station. Despite their modest size, they garnered a fair amount of media attention, and The 

New York Times called the demonstrations “the biggest wave of job actions in the history of 

America’s fast-food industry.”13

The protests resumed in April 2013, with demonstrations in New York and Chicago.14 

Over the summer of 2013, the “Fight for $15” campaign continued with demonstrations in 

additional cities such as Detroit, St. Louis, Milwaukee, Seattle, and Kansas City.15 Few actual 

employees may have walked off the job,16 but that was never really the point, and the media 

narrative that thousands of workers were going on strike all around the country made such 

technicalities irrelevant.17 

Put simply, what may have 
started as a labor issue 
has become a local small 
business and jobs issue.
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The “Fight for $15” continued the following March (2014) when events were planned in 30 cities 

including Boston, Chicago, Detroit, Los Angeles, Memphis, and Milwaukee. Despite the fiery 

rhetoric and publicity stunts, the protests once again didn’t seem to amount to much, with 

just a few dozen individuals chanting in New York, Boston and Los Angeles.18 In May 2014, 

“Fight for $15” ramped up the rhetoric, and claimed that a massive protest would take place in 

150 U.S. cities and more than 30 countries, which was reportedly “the biggest fast-food workers’ 

protest ever organized.”19 Again, however, actual results on the ground fell far short of that.20

Additional “Fight for $15” protests have taken place since that time, with the latest having 

occurred on April 14, 2016. For the most part, these have followed the usual script — a press 

release announcing an ever larger number of targeted cities, a media blitz in the days leading 

up to the protests, and participation on the specified date that doesn’t quite match the hype. 

There have, however, been some efforts to mix things up a bit — for example, inclusion in 

the protests of adjunct professors and home care and airport workers, and the targeting of 

McDonald’s shareholder meetings.

The protests have sometimes been accompanied by the release of studies intended to 

provoke criticism of fast food restaurants. The timing of these studies have often been 

coordinated with sympathetic politicians. For example, a report called “New York’s Hidden 

Crime Wave: Wage Theft and NYC’s Fast Food Workers” accused fast food employers of 

essentially stealing wages and a variety 

of other labor violations.21 On the day the 

study was released, New York Attorney 

General Eric Schneiderman announced that 

his office was opening an investigation into 

these accusations.22 

Thus far, the SEIU has spent at least 

$55 million on the campaign, which is a 

conservative estimate based on what can 

be conclusively determined from financial 

disclosure reports filed with the 

U.S. Department of Labor. 23 The real total is certainly higher. In one sense, the SEIU has gotten 

what it paid for, and this expenditure has undoubtedly had an impact on the minimum wage 

debate. A number of cities, such as Seattle, San Francisco, Los Angeles, and Washington, DC 

have enacted laws that will raise their minimum wage to $15 an hour, as have the states of 

California and New York. 

However, the higher minimum wage has simply been a collateral outcome — the real point of 

the protests has been to ramp up pressure on McDonald’s and other businesses and prod the 

However, the higher minimum 
wage has simply been a 
collateral outcome — the 
real point of the protests has 
been to ramp up pressure 
on McDonald’s and other 
businesses and prod the federal 
government to ease the path to 
unionization. 
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federal government to ease the path to unionization. In the second of these objectives, the 

SEIU has made considerable headway. 

III. THE FEDERAL GOVERNMENT AND JOINT EMPLOYER

Over the past three years, the federal government has made considerable changes to the way 

it approaches joint employer issues. The most active agencies thus far have been the NLRB, 

the WHD, and OSHA.

A. The NLRB Weighs In

 1. The Traditional View of Joint Employer

The franchising and subcontracting business models have evolved as a practical response 

to real world conditions. In a highly competitive global economy, employers must make 

decisions on a daily basis to adapt, change and find unique advantages over their 

competitors. As part of this decision-making, companies often find that certain functions of 

the workplace — such as logistics, information technology, human resources, etc. — can be 

more efficiently performed by an outside vendor. Often, these synergistic relationships result 

in the intermingling of employees of different employers. Think, for example, of a security 

company that might provide guards for a client in the banking industry, which at the same 

time brings in contractors to run its IT systems, one of a myriad of possible relationships 

involving vendors, subcontractors, temporary workers and the like. In these situations, 

because of the significant legal rules and obligations that come with being an “employer,” 

federal labor law has traditionally utilized an easily-understood test in order to determine 

which business is the employer of certain employees.

Until 2015, the NLRB found two separate and independent business entities to be “joint 

employers” only if they were to “share or codetermine those matters governing the essential 

terms and conditions of employment.”24 In practice, the Board examined whether a putative 

joint employer exercised “direct and immediate” control over the employees at issue.25 

This direct control was generally understood to include the ability to hire, fire, discipline, 

supervise and direct. 

So, for example, a factory owner would be considered the “joint employer” of contracted 

janitorial workers only if the factory owner participated in the hiring, firing and discipline of 

the janitors, and directed and supervised the work to be performed. While the test was very 

fact-intensive with no one factor being more compelling or persuasive than another, it was 

generally easy for businesses to follow. 
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This test, which the Board applied for over 30 years, and which had been endorsed by 

reviewing federal courts of appeal, made perfect sense. It ensured that a putative joint 

employer was actually involved in matters that fell within the Board’s purview, to wit, the 

employment relationship. It also ensured that such companies would not be improperly 

embroiled in labor negotiations or disputes involving employees and workplaces over which 

they had little or no control. This was particularly important because a large company may 

have contractual relationships with hundreds or even thousands of franchisees, vendors, 

and subcontractors. Indeed, it made sense to impute liability only in those cases in which an 

employer was realistically in a position to investigate and remedy unlawful actions.

 2. Changing the Rules

Over the years, some Board Members signaled a desire to blur this bright line test.26 In 2014, 

after establishing new standards to allow unions to cherry pick the scope of bargaining units27 

and feeling secure in the promulgation of its “ambush” election rule (which would go into 

effect early in 2015), the NLRB began taking steps to finally establish a looser, more ambiguous 

joint employer standard. This involved three separate cases: CNN, McDonald’s, and BFI. 

The three cases in question were not chosen by accident. CNN had been an ongoing joint 

employer case that enabled the NLRB to lay the groundwork for future policy changes. The 

McDonald’s case involved a high profile franchisor directly in the crosshairs of an organizing 

campaign. And BFI was a representation case, as opposed to unfair labor practice cases 

like CNN and McDonald’s, thus giving the Board a separate procedural track. Moreover, as a 

representation case, BFI could not be directly appealed to a federal court. Thus, like a gambler 

spreading the odds, the NLRB had a trifecta of options in play.

a. The CNN Case

As a first step, the Board brought to a conclusion a nearly two decade-old case involving CNN. 

Though subsequent cases have rightly garnered more attention, the NLRB used CNN to lay 

the groundwork for upending the long-established joint employer standard. 

CNN is a very fact-intensive and complicated case, and its genesis goes back to 1997, when 

CNN’s Washington and New York bureaus had contracts with a unionized company — Team 

Video Services (TVS) — to provide them with camera and technical services.28 The agreements, 

which expressly noted that TVS employees were not employees of CNN and which reserved 

to TVS the hiring, firing and compensation of these workers, expired in 2003 when CNN made 

the decision to move the camera and technical work in-house. 

Although most of the TVS employees were subsequently offered positions at CNN as a result 
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of this reshuffling, in 2004, the union representing TVS employees filed unfair labor practice 

charges (ULPs or charges) against CNN. The charges alleged that CNN was a joint employer 

along with TVS and that, among other allegations, it had made unilateral changes to the 

contracts in violation of the NLRA. 

In 2014, the NLRB affirmed a 2008 administrative 

law judge decision finding CNN a joint employer 

and ordered reinstatement and backpay for TVS 

employees, even those who were hired by CNN 

more than a decade ago. As of the date of this 

publication, the case is still on appeal with the 

D.C. Circuit Court of Appeals.

In CNN, the NLRB changed the joint employer test 

by including “indirect” elements of control as 

determinative of joint employer status. In other 

words, the Board went beyond factors relating to 

direct control (hiring, firing, supervision, etc), and 

relied on additional — and irrelevant — factors to 

establish CNN as a joint employer. These included 

the facts that TVS employees worked in CNN 

facilities, used CNN equipment, and performed work at the core of CNN’s business.  However, 

the NLRB provided no justification for inserting the new “indirect” elements into the test for 

joint employer, nor did it provide notice to the stakeholder community of its abrupt change in 

policy. Thus, with CNN, the Board succeeded in broadening — but not completely overhauling 

— the joint employer test. The NLRB’s goals in McDonald’s and BFI would be far more ambitious.

b. McDonald’s

In July 2014, the NLRB’s General Counsel, Richard Griffin, announced the authorization 

of complaints against McDonald’s USA, LLC for the employment decisions of individually 

owned-and-operated franchise restaurants. The underlying ULPs were filed by worker centers 

backed by the SEIU and alleged that McDonald’s workers’ rights were violated when they 

were disciplined for participating in minimum wage protests orchestrated by those same 

worker centers. While the charges were filed against the individually-owned McDonald’s 

franchisees, they also named McDonald’s USA, LLC as a joint employer. The decision to 

authorize the complaints represented a dramatic change in the way the NLRB viewed 

franchising.

The case against McDonald’s involves 61 ULPs against McDonald’s USA, LLC and 30 of its 

In CNN, the NLRB changed the 
joint employer test by including 
“indirect” elements of control as 
determinative of joint employer 
status. In other words, the Board 
went beyond factors relating 
to direct control (hiring, firing, 
supervision, etc), and relied on 
additional — and irrelevant — 
factors to establish CNN as a 
joint employer. 
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franchisees spread across six NLRB regions. These have been consolidated into one case, 

which is being heard in the New York Region. The case is expected to take years before it is 

ultimately resolved, and many legal experts describe it as even more complicated than CNN.

What is particularly concerning about the McDonald’s case is that the NLRB has traditionally 

not looked at franchisors as joint employers. Moreover, General Counsel Griffin has 

acknowledged that well-established Board law allows franchisors a certain amount of control 

over operations of franchisees in order to preserve the integrity of their brands without 

subjecting themselves to joint employer liability. Or at least, it used to.

By prosecuting McDonald’s, the NLRB has, at best, created uncertainty in the law that is likely 

to have a chilling effect on the franchise industry, which, of course includes many different 

types of businesses other than fast food. And because myriad liabilities and obligations — 

including the duty to bargain — attach to a finding of joint employer liability, franchisors will 

need to consider making significant changes to their business models. 

Some franchisors may determine that if they are going to be held liable for the actions of 

franchisees they must exert more control over day-to-day operations, including such issues 

as hiring/firing, compensation, training, and labor costs. Even if this were physically possible 

for certain franchisors, the costs of exerting this control would be exorbitant. Franchisees in 

such a circumstance would become little more than junior partners (if not simply employees) 

of a business that they thought they owned.29 Ultimately, this would discourage both 

existing companies and entrepreneurs from participating in franchising. By contrast, other 

franchisors may decide to essentially cut off their franchisees, and stop offering valuable 

services to them to avoid any indicia of joint employment.30 Finally, some firms may simply 

decide to stop offering new franchises at all, opting for corporate-owned locations instead. 

Entrepreneurs looking to start a new business, who often are recent immigrants, would lose 
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opportunities to do so. Simply put, the McDonald’s case is a grave threat to the franchise 

model and to those who want to start new small businesses in their community. 

c. The Browning-Ferris Decision

Even as the proceedings in McDonald’s got underway, the NLRB moved forward on its third 

front, a case known as BFI. It is this case that has the broadest ramifications for businesses 

and the economy. 

At issue in the case was whether Browning-Ferris, which operated a waste disposal facility in 

California, was a joint employer with Leadpoint Business Services, which was contracted to 

supply workers to the facility. At the first stage of the proceedings, an NLRB Acting Regional 

Director applied the Board’s longstanding joint employer test based on direct and immediate 

control and correctly determined that Leadpoint 

was the sole employer of the workers at issue. 

As such, he ruled that Browning-Ferris had no 

obligation to bargain with the union representing 

Leadpoint’s employees. The union then appealed 

to the Board, claiming that Browning-Ferris and 

Leadpoint were joint employers under the current 

standard, and that if they were not, the Board 

should reconsider the standard. 

After soliciting briefs from the public, in August 

2015 the NLRB issued a decision. It ruled that 

Browning-Ferris was a joint employer of Leadpoint 

employees and had an obligation to participate 

in collective bargaining over a contract for those 

workers. In so doing, the Board overturned long-standing precedent. Discarding the clear, 

bright-line joint employer test, which focused on direct and immediate control, BFI adopted 

an amorphous, ill-defined test that will find joint employment status based on indirect 

or potential control over the terms and conditions of employment of another company’s 

workers. Moreover, the Board expanded its definition of “control.” In addition to the traditional 

indicators — e.g. hiring, firing, and supervising, the Board announced it would also look 

to include factors such as specifying the number of workers to be supplied; controlling 

scheduling, seniority, and overtime; and assigning work and determining the manner and 

method of work performance. 

The expansive new standard articulated in BFI is simply unmoored from the realities of 

the modern workplace. Indeed, the very nature of a contractual relationship presupposes 

Discarding the clear, bright-
line joint employer test, 
which focused on direct and 
immediate control, BFI adopted 
an amorphous, ill-defined test 
that will find joint employment 
status based on indirect or 
potential control over the terms 
and conditions of employment 
of another company’s workers.  
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at least some control over the services, results or product agreed to. For example, surely a 

company that contracts with a food service business to provide cafeteria services will retain 

a modicum of indirect control to ensure that the food quality, prices and speed of delivery are 

what it bargained for in the contract. Likewise, a business that brings a subcontractor onto 

its property will likely retain ultimate control over which of the subcontractor’s employees 

are actually allowed on the worksite so that it may deny access, for example, to someone 

carrying guns, selling drugs, or drinking on the job. 

These types of contractual relationships are myriad and commonplace. As noted in the 

dissent to BFI, “the number of contractual relationships now potentially encompassed within 

the majority’s new standard appears to be virtually unlimited.”31 Of course, what remains 

unanswered in BFI is just how much reserved or indirect control is needed for the Board to 

consider an entity a joint employer.

Indeed, the open-ended and multi-factor test articulated in BFI provides absolutely no 

guidance to employers on how to structure their relationships so as to limit joint employer 

liability. The new test sets a rather low bar for finding joint employer status and, as the 

dissent stated, may “subject countless entities to unprecedented new joint-bargaining 

obligations that most do not even know they have.”32 

The NLRB claims that the application of BFI is limited in scope — that it is to be applied on 

a case-by-case basis and “does not govern joint-employer determinations” under other labor 

and employment statutes. 33 But this is mere lip service to an employer community that 

finds itself at the mercy of one of the most controversial and politically-motivated Boards 

in history. Indeed, by changing its joint employer standard in BFI, the Board has opened 

up a Pandora’s Box of problems that may entangle almost any employer who enters into 

a contract for services with another business. And while the impetus behind changing the 

joint employer standard may have been to help one union organize the fast food industry, 

the collateral damage will spread much further, significantly expanding the universe of 

employers who can be targeted by the NLRB and the plaintiffs’ bar. Many of these problems 

were set forth in various U.S. Chamber letters to Congress, as well as in the Chamber’s 

previous joint employer report. However, it is worth reiterating some of the negative results of 

the BFI decision:

1. Corporate Campaigns. Being able to characterize large, well-known businesses, including 

franchisors, as the “employer” of a targeted group of workers who are employed by smaller, 

lesser-known businesses, will encourage unions to launch very public organizing campaigns 

in hopes that the larger employer will bend to public pressure and recognize a union. 

2. Liability under the NLRA. Because joint employers are liable for each other’s acts and 
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omissions, expanding the pool of joint employers will result in increased labor law 

liability for employers, even in cases in which they exert little or no control over the 

workers involved.

3. Collective Bargaining. If the direct employer is organized, the “indirect employer” would 

have to participate in collective bargaining. Depending on the circumstances, the “indirect 

employer” could be dragged into bargaining relationships with hundreds of entities over 

whose day-to-day operations they have no control. Whether the indirect employer could 

be liable in such a situation for poorly funded multi-employer pension plans is an open 

question, the answer to which could have very serious financial repercussions. 

4. Secondary boycotts. The NLRA’s prohibition on secondary boycotts means that if a union 

has a dispute with one employer (e.g., a janitorial services company), it cannot entangle 

other employers in the dispute (e.g., the factory owner that contracts with the janitorial 

services company). This distinction would no longer exist under a joint employer finding, 

and unions could picket and demonstrate against both entities.

Worse, the plaintiffs’ bar and other enforcement agencies may attempt to import the new BFI 

standard into other areas of employment law such as:

1. Threshold employer coverage. Many statutes, such as Title VII of the Civil Rights Act 

of 1964 and the Americans with Disabilities Act, have small business exemptions and 

only apply if an employer has a certain number of employees. By loosening the joint 

employer standard, employer coverage under such statutes could rise sharply. This 

would essentially eliminate carefully-negotiated small business exemptions in these 

federal statutes.

2. Discrimination law. BFI’s new joint employer standard may encourage both the Equal 

Employment Opportunity Commission (EEOC) and the plaintiffs’ bar to stretch the 

bounds of the law in an effort to entangle more employers in discrimination lawsuits.34 

Importantly, compensatory damages are capped under Title VII, and the caps generally 

increase as the number of employees increases. Thus, the plaintiffs' bar will be 

encouraged to establish joint employer status because doing so would boost the number 

of employees involved in a lawsuit — multiplying the amount of available damages.

3. Wage and Hour issues. Employers who use subcontractors may be liable for the 

subcontractor’s wage-and-hour violations if it is determined they are joint employers.  

Moreover, the WHD and plaintiffs’ bar will undoubtedly look for additional ways to take 

advantage of BFI. As previously noted, it is no secret that Administrator Weil has a strong 

distaste for alternative workplace arrangements, and indeed, the Administrator has already 
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issued a new interpretive letter on joint employment, which will be discussed below.

4. Occupational Safety and Health Administration (OSHA) issues. BFI may also provide 

an opportunity for OSHA to ratchet up fines against a business for repeated violations 

committed by subcontractors or franchisees deemed to be joint employers. For example, 

if the same safety violation occurs at several different franchisees, OSHA could charge 

a franchisor deemed a joint employer with repeat violations (which comes with a 

commensurate increase in penalties). As with its colleagues in the WHD, OSHA has 

already waded deeper into the joint employer pool by issuing an enforcement directive to 

its field personnel instructing them to look for indicators of joint employer status during 

inspections of franchise establishments.35

5. Affordable Care Act (ACA) Issues. Under BFI, individual companies that are exempt 

from the employer mandate could wind up facing ACA compliance issues if they are 

found to be joint employers with a larger company or with subcontractors. This could be 

the case even if workers are only part time since the definition of “full time” in the ACA 

is 30 hours per week.

d. Miller and Anderson

Not content to rest on its laurels, the NLRB has been pursuing additional joint employer 

angles in the wake of BFI. One of these is a case called Miller and Anderson, which involves 

the formation of joint bargaining units of regular employees and contractors, including 

temporary, part-time, and contingent workers.36

Under current law, a union can only organize 

a bargaining unit composed of regular 

employees and contract workers when both 

the employer and contractor agree. This 

makes sense, as both the regular employees 

and contract workers likely have divergent 

interests, as do their respective employers. 

Forcing them all to bargain together would 

be unproductive, and possibly unworkable. 

However, in May 2015 the Board solicited briefs 

from the public on whether it should overturn 

this practical standard and permit unions to 

organize regular employees and contract employees without the consent of the employer and 

contractor. The solicitation of briefs has become an ominous sign with the current Board, and 

a reliable indicator that a further reversal of precedent is in store. 

However, in May 2015 the 
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public on whether it should 
overturn this practical standard 
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Should this change materialize, unions will have a new path to organizing employers, and 

workers may find themselves involuntarily forced into a collective bargaining agreement. 

Take, for example, a business with 100 employees, 80 of whom do not favor unionizing. If 

that employer has contractual relationships involving 61 temporary, part-time or contingent 

workers, all of whom support organizing, a union could then establish a majority. Suddenly, 

the actual employees of a business, 80 percent of whom oppose unionization, could find 

themselves forced into a bargaining unit they did not want, required to work under terms 

and conditions of a union contract they did not ask for, and possibly forced to pay union dues 

or fees they did not wish to pay. Such an outcome could occur in the absence of a BFI-type 

joint employer finding, although it is likely that such a finding would soon follow.

e. The Green JobWorks Case

It is expected that the NLRB will issue additional decisions relying on the logic of BFI, which 

will give some indication as to just how broadly it will be applied (if Specialty Healthcare is any 

indicator the answer is quite broadly; see endnote 33). The first such decision may not be 

long in coming. 

In October 2015, in a union representation case, an NLRB Regional Director determined that 

ACECO, a demolition contractor, was not a joint employer of workers supplied to it by its 

vendor, Green JobWorks (GJW).  This was the correct determination. Indeed, ACECO itself 

was a subcontractor of larger general contractors and accordingly did not set work hours for 

GJW employees, reserved all supervision of GJW employees to GJW foremen, retained only a 

limited right to remove GJW employees, and set no limitations on what GJW employees could 

be paid, among other factors.37

However, in line with the dissent’s premonition in BFI that “the number of contractual 

relationships now potentially encompassed within the majority’s new standard appears 

to be virtually unlimited,” the Board granted a union’s request for review of the Regional 

Director’s decision on March 8, 2016.38 As of this writing, the Board has not issued a ruling, 

but regardless of when or how the case is decided it is likely to be the first of many.

B. WHD’s Administrative Interpretation

As noted above, one of the dangers of the BFI case is its potential influence on the 

enforcement efforts of other federal agencies (as well as the plaintiffs’ bar). As if on cue, less 

than six months after the BFI decision, the WHD issued an “Administrator’s Interpretation” 

(AI) explaining how the concept of joint employer should be applied under the Fair Labor 

Standards Act (FLSA).39 Although federal courts already utilize a joint employer analysis for 

FLSA cases, the AI is evidence that the WHD wants to: a) fortify and expand that analysis with 
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regulatory guidance, and b) direct enforcement resources towards scrutiny of non-traditional 

workplace arrangements.

The AI attempts to integrate the concept of “vertical” joint employment into the FLSA 

regulations. Vertical joint employment, the AI explains, may exist where “there is likely 

a contract or other arrangement — but not necessarily an employment relationship — 

between the intermediary employer and the potential joint employer.”40 The intermediary in 

a vertical joint employment relationship could be “a staffing agency, farm labor contractor, 

subcontractor, or other labor provider, supplier, or broker.”41 It goes on to say that the 

potential joint employer “could be a parent corporation, farm owner, higher-tier contractor, or 

client of the staffing agency or labor provider, supplier, or broker.”42

However, the concept of vertical joint employment is actually set forth in a regulation under 

the Migrant and Seasonal Agricultural Workers Protection Act (MSPA) rather than in FLSA 

regulations. To gloss over this inconvenient fact, the AI casually states that “the MSPA joint 

employment regulation and its economic realities factors are useful guidance in an FLSA 

case.”43 In practical terms, this statement seems intended to convert a mere interpretative 

document into a de facto regulation without going through the standard notice and comment 

process under the Administrative Procedure Act.

The WHD undoubtedly hopes that courts will defer to the AI in FLSA litigation. In addition, 

the AI is intended to provide an enforcement roadmap for WHD investigators. For starters, 

it forecasts which industries will be be the favorite targets of WHD enforcement officials. 

These include “the construction, agricultural, janitorial, warehouse and logistics, staffing, and 

hospitality industries.”44 The AI then instructs that within these industries, deep-pocketed 

defendants are preferable: 
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[W]here joint employment exists one employer may also be larger and more 

established with a greater ability to implement policy or systemic changes to 

ensure compliance. Thus, WHD may consider joint employment to achieve 

statutory coverage, financial recovery, and future compliance.45

MSPA, as its name would suggest, covers only agricultural employment. However, by 

importing its regulatory language into the FLSA, which has economy-wide application, the 

WHD has dramatically expanded the range of employers who may be subject to a joint 

employer finding. It has also validated the fears 

of those who warned that CNN, McDonald’s 

and BFI were only the start of a broader joint 

employer push by the administration. 

Further evidence of the WHD’s punitive 

approach to joint employer issues can be 

found in the agency’s FY 2017 congressional 

budget justification. It states that the agency 

intends to hire an additional 300 full time 

enforcement staff to conduct “planned 

enforcement” (as opposed to investigations 

based on complaints).46 Listed as the number 

one “key enforcement objective” for the WHD 

is “addressing the fissured workplace,” which, 

the document says is “characterized by a high 

degree of subcontracting, use of temporary 

labor providers, and other third-party managers.”47 Overall, the WHD requested a staggering 

22 percent funding increase over FY 2016.48

C. OSHA Memorandum 

Not to be outdone by its partner office at DOL, OSHA is also threatening to exploit the new joint 

employer standard within the statute it enforces. OSHA’s timing is curious. Literally days before 

the BFI decision was issued in August 2015, IFA received and the press reported on what appears 

to be a leaked memorandum from the OSHA solicitor’s office regarding joint employment in 

the franchise industry.49 Specifically, the memorandum includes a checklist of instructions and 

questions for OSHA investigators to consult during investigations of franchises. 

Significantly, the joint employer standard set forth in the OSHA memorandum mirrors the 

standard established in BFI. For example, OSHA’s directive states that “a joint employer standard 

Significantly, the joint employer 
standard set forth in the OSHA 
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standard established in BFI. For 
example, OSHA’s directive states 
that “a joint employer standard 
may apply where the corporate 
entity exercises direct or indirect 
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has the unexercised potential 
to control working conditions or 
based on the economic realities.”
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may apply where the corporate entity exercises direct or indirect control over working conditions, 

has the unexercised potential to control working conditions or based on the economic realities.”50 

The memorandum’s instructions for OSHA inspectors and the questions they should ask 

include the following:

• Does corporate have any investment in equipment 

• Obtain a complete list of any and all manuals and written policies/procedures corporate 

provides to franchise

• Does corporate provide hiring manual and policies

• Is corporate involved in decisions regarding store layout, store hours, staffing 

requirements, number of employees per shift; positions of employees; number of 

managers; responsibilities of managers; job descriptions 

• Is corporate involved in setting of work hours; pay scales; determining overtime; leave 

policies — vacation days — sick leave; workers compensation 

Of course, one may wonder how such information actually helps investigators determine 

whether there has been a health or safety violation at a particular workplace. Rather, many 

view the memorandum as evidence that OSHA has been “deputized” as yet another enforcer 

of joint employer liability.

On August 26, 2015, IFA filed a Freedom of Information Act (FOIA) request with OSHA 

administrator David Michaels asking for background on the OSHA memorandum, the 

rationale behind questions OSHA inspectors appear to be asking franchise owners, and any 

correspondence between DOL and OSHA officials and the NLRB and SEIU. OSHA did not 

respond. A second FOIA, filed on October 5, 2015, also went unanswered.

As evidenced by the actions of the WHD and OSHA, businesses and their employees are 

seeing a proliferation of expanded joint employer enforcement, just as as critics of the NLRB 

had warned. This is likely to continue during the remainder of the Obama administration, 

and potentially beyond 2016.

IV.  RHETORIC VS. REALITY

As the business community began to raise concerns about the new joint employer standard, 

those supportive of the NLRB’s approach responded with a number of arguments downplaying 
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the impact of BFI and other cases. These arguments, however, do not stand up to serious analysis.

A. BFI Does Not Return to Any Pre-existing Standard

One of the arguments used to minimize concerns about BFI is that all the decision did was 

return the Board to the standard that existed prior to 1984.51 If businesses succeeded back 

then, this assertion goes, why can’t they succeed under the same standard now?

The reality is that the NLRB did not have a consistent joint employer standard prior to 1984, 

so there is no “standard” to which BFI can return. For evidence, one need look no further 

than Teamsters Local 350’s initial Request for Review in BFI. 52 In its brief, the union argued 

to the Board that it could find Browning-Ferris to be a joint employer under the then-existing 

standard, and also under multiple “broader formations” of the standard. Tellingly, the union 

did not encourage the Board to return to an allegedly consistent, rock-steady formulation 

of the joint employer test that existed prior to 1984. Instead, the union’s brief reads like a 

smorgasbord of various NLRB joint employer standards espoused over the years from which 

the Board could choose. Thus, the union urged the Board to adopt any of these joint employer 

tests with supporting cases: 

• “Indirect control.” Hoskins Ready-Mix Concrete, 161 NLRB 1492 (1966).

• “Unexercised” or potential control. Jewel Tea Co., 162 NLRB 508 (1966).

• “Industrial realities.” Jewell Smokeless Coal, 170 NLRB 392 (1968), enfd. 435 F.2d 1270 (4th 

Cir. 1970).

However, in addition to these formulations, the Board had also employed the “direct control” 

test.53 Moreover, other pre-1984 cases expressly denounced the “indirect control” standard.54 

Adding to the confusion, prior to 1984, the Board sometimes conflated its “joint employer” 

test with its test for “single employer.”55

In sum, prior to 1984, the Board did not have a consistently applied joint employer test. 

It examined cases under the direct control test, the indirect control test, the unexercised 

control test, the industrial realties test and other tests. Sometimes, the Board applied the 

wrong test altogether. It was not until TLI and Laerco in 1984 that a consistent and cogent 

joint employer test emerged. 

B. The Freshii Memorandum is Irrelevant 

On April 28, 2015, the NLRB’s Division of Advice issued a memorandum regarding whether 
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a company called Freshii Development, LLC (a franchisor) should be responsible as a 

joint employer for the alleged ULPs committed by Nutritionality, Inc. (its franchisee). The 

memorandum concluded that Freshii and Nutritionality were not joint employers. Some 

argue that this memorandum should provide comfort to the business community because 

there was no joint employer finding. This argument, quite simply, is wrong.

Indeed, while the finding in the memorandum was likely welcome news for both Freshii 

and Nutritionality, it has no broad application to the employer community in general. This 

is because the Board makes policy through its jurisprudence, not through internal advice 

memoranda. According to the NLRB, “advice memoranda do not constitute Board law.”56  

Furthermore, even if the Freshii memorandum carried legal weight (which it does not), it was 

issued before BFI. Since BFI is the more recent, and more sweeping, pronouncement from the 

Board, it is the pertinent policy statement on the joint employer issue. Thus, any attempt to 

elevate the significance of the Freshii memorandum and downplay the significance of BFI 

misses the mark.57

Moreover, Freshii had a rather loose policy with regard to its franchisees, elements of which 

other firms may view as inconsistent with their obligation to oversee brand quality and 

consistency. For example, the memorandum notes that “after Freshii updated its logo and 

tagline, it did not require any franchises to update their materials.”58 The memorandum also 

states that while Freshii provides a sample employee handbook, it “does not require franchisees 

to use the handbook and policies,” and that with regard to the point-of-sales system, “new 

franchises use one system while older franchisees use another without having to upgrade.”59 

When an inspection showed that Nutritionality was failing to meet brand standards, the 

memorandum notes that “there is no evidence that Freshii attempted to end Nutritionality’s 

franchise agreement or otherwise take action against Nutritionality, other than send a few 

letters.”60 Thus, the specific circumstances of Freshii may not be widely applicable.

C. BFI Provides No Guidance to Employers

A final line of argument is that BFI does not establish a per se rule applying to any and all 

contractual relationships, but instead will only be applied on a “case-by-case” basis. That 

argument is almost irrelevant as investigators, attorneys and judges generally apply the facts 

of a case to the law, so a “case-by-case” enforcement posture is the norm, not the exception. 

Second, “case-by-case” applications of standards as broad as that in BFI can be unpredictable. 

The very uncertainty of how the new criteria could be applied will raise serious concerns in 

the business community about how future contractual relationships between two or more 

employers should be structured. Certainly no employer is going to invest energy, time and 

capital to risk becoming the Board’s next guinea pig. Moreover, since the Board does not issue 
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advisory opinions or letters as some other agencies do to clarify the application of regulations 

or statutes, there is no way for an employer to inquire in good-faith as to whether a certain 

contract or relationship will result in a joint employer finding.

V. REAL WORLD IMPACTS

With the McDonald’s case still in proceedings, and CNN and BFI the only applicable joint 

employer cases on record, many employers are still weighing options in terms of how to 

respond. Is the best way to manage the risk associated with joint employer liability to extend 

ever greater control over franchisees or instead to pull back on services provided to them? 

Should businesses stop offering new franchises altogether? Should subcontracted services 

be brought back in house (and at what cost)? And how much additional litigation will result 

from the new joint employer standard? Businesses are still struggling with the answers 

to these questions, thus it is far too early to quantify the precise economic impact of the 

expanded definition of joint employer. Yet anecdotal evidence indicates negative fallout from 

the NLRB’s actions. 

Some franchisors, for example, have decided that they must pull back on the services they 

offer franchisees. The general counsel at a personnel services company said that the company 

used to provide franchisees with valuable advice on how to respond to litigation. “Franchisees 

used to contact us and say ‘I just received an EEOC charge, what do I do?’ Our HR department 

used to provide counsel to help franchisees in such situations. But we cannot do that anymore, 

and joint employer is the reason.”61 A health 

care provider indicated that its franchisees 

often call the franchisor for assistance on a 

host of issues, including labor and employment 

matters. In the wake of BFI, those franchisees 

are now told “Sorry, we can’t help you,” out of 

concern that providing such guidance could be 

considered indicia of joint employment.

In some cases, local franchise business owners 

are being required to pay for employment-

related products that they used to receive from 

the franchisor. For example, the health care franchisor described in the previous paragraph 

formerly provided franchisees with services such as an applicant tracking software product 

and a payroll platform free of charge. Now, however, franchisees must pay for such services 

themselves, an expense of roughly half a million dollars annually. Such withdrawal of 

services has led to tension within the franchise system. As one franchisor put it, “Franchisees 

are asking: ‘Where are my royalties going? What am I paying for?’”

In some cases, local franchise 
business owners are being required 
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Unfortunately, local franchise business owners are losing guidance at a pivotal time when 

they are being barraged by countless federal, state, and municipal regulations on employers. 

Michael Lotito, a Shareholder at the law firm of Littler Mendelson predicts that the recently 

released DOL revision to the FLSA’s overtime standards may be a moment when small 

businesses feel the pain of new joint employer liability. “Franchisees will ask for all sorts of 

guidance on how to comply with the new overtime rule, and the expanded joint employer 

standard will discourage any franchisor from providing that badly needed advice.”

Other businesses are simply deciding to hold off on opening new franchise locations. For 

example, Gerald Moore, a multi-unit owner and operator of The Little Gym franchises based 

in Knoxville, Tennessee, testified before the 

U.S. Senate Committee on Health, Education, 

Labor, and Pensions in February 2015 that 

uncertainty on the joint employer issue has 

put his plans to open new locations “on hold.”

Aside from restructuring, there is also the cost 

of litigation to consider. A senior counsel at a 

restaurant franchisor indicated that he has 

seen a spike in litigation naming the brand 

name as a joint employer with franchisees, even 

in non-employment cases. Traditionally, such 

claims have easily been dismissed, but courts 

now seem to be taking a closer look at these 

issues. In one particular case, a plaintiff has 

asserted that the company should have taken greater charge of franchise operations to ensure a 

franchisee was acting responsibly. This obviously creates something of a Catch 22, as doing so to 

avoid liability in one case would create new joint employer liabilities under the NLRA.

Kerry Bundy is a partner at Faegre Baker Daniels in Minneapolis, and she says the NLRA 

isn’t the only statute where she has seen joint employer claims spike. Her firm is dealing with 

multiple workers’ compensation, wage and hour and discrimination cases against franchisees 

that also name the franchisor as a respondent. As she attests, these cases can be very 

expensive and harmful for everyone involved.

Finally, Littler Mendelson notes that there has been a significant uptick in joint employer 

litigation for its clients. For example, since General Counsel Griffin first issued complaints 

against McDonald’s, there have been nearly 350 new ULPs alleging joint employer status 

against both franchise and non-franchise businesses. These have included employers in the 

fast food, hotel, and janitorial sectors, among others.62 
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VI.  BRAND PROTECTION, THE FTC, AND THE LANHAM ACT

One aspect of litigation that has received little public attention is brand protection, which 

centers around the Federal Trade Commission’s (FTC) Franchise Rule and the Lanham Act. 

Indeed, the NLRB, by making it more treacherous for brand names to involve themselves too 

closely in managing franchisees, has created a complicated situation for franchisors. 

The FTC issued its first Franchise Rule in 1979. It effectively moved the regulation of the 

sale of franchises from the states to the FTC based on its authority to regulate interstate 

commerce. The Franchise rule is a disclosure regime that, among other things, provides 

prospective franchisees with the material information necessary to make an informed 

decision about a franchise investment.  

The Franchise Rule defines a franchise as “any continuing commercial relationship or 

arrangement … in which the terms of the offer or contract specify, or the franchise seller 

promises or represents, orally or in writing, that (1) The franchisee will obtain the right to 

operate a business that is identified or associated with the franchisor’s trademark, or to offer, 

sell, or distribute goods, services, or commodities that are identified or associated with the 

franchisor’s trademark [and] (2) The franchisor will exert or has authority to exert a significant 

degree of control over the franchisee’s method of operation, or provide significant assistance in 

the franchisee’s method of operation[.]63  According to the FTC’s franchise rule compliance 

guide, significant control includes “personnel policies” and significant assistance includes 

“personnel advice,” “furnishing system wide networks,” and “furnishing a detailed operating 

manual” — all activities that now raise eyebrows at the NLRB.64

Lee Plave is founder and partner at the Plave Koch law firm in Reston, VA, and a former FTC 

attorney. He believes the Franchise Rule requires that a franchisor protect its trademark 
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and brand standards even to the point of providing guidance and counsel on labor and 

employment matters. However, the new joint employer standard creates significant tension 

between the NLRA and the Franchise Rule. As Plave puts it, franchisors “are damned if they 

do and damned if they don’t.”

The FTC Franchise Rule is dependent in some respects on the federal Lanham Act (also 

known as the Trademark Act).  The Lanham Act was enacted in 1946 and is grounded in the 

federal Commerce Clause power.  Congress believed the Lanham Act was necessary because 

prior trademark statutes posed many problems both for trademark holders and for those 

seeking to prevent unfair business practices.  In contrast to preceding statutes, the Lanham 

Act included a cause of action for false advertising and created a substantive federal law of 

unfair competition in interstate commerce. 

Section 1125(a) of the Lanham Act creates a civil right of action against any person whose use 

of words, names or symbols of an established brand “is likely to cause confusion” about the 

“origin, sponsorship, or approval” of particular goods or services. Thus, the Lanham Act imposes 

a duty on the trademark owner to police and control the quality of the products and services 

manufactured and sold by third-party licensees in order to maintain brand consistency.

As the Seventh Circuit has noted, one of the underlying reasons for trademark law is to 

ensure that all products offered pursuant to a particular mark are of uniform quality.65 

Further, the “right to control the quality” of the goods associated with a trademark is “[o]ne of 

the most valuable and important protections afforded by the Lanham Act.”66  Thus, an action 

by a federal agency like the NLRB that limits the ability of a franchise business to protect its 

brand standards not only undermines the value of the owner’s trademark, it also interferes 

with the company’s ability to comply with the FTC’s Franchise Rule and the Lanham Act. 

VII.  STATE AND LOCAL DEVELOPMENTS

The theory of expanded joint employer liability has not been the exclusive preserve of the 

federal government. State and local governments have also taken up the cause, although 

in different ways. Specific examples of this can be found in the State of California; Seattle, 

Washington; New York State; and Cook County, Illinois. By contrast, a number of states have 

passed franchise reform laws that attempt to limit the liability of local franchise business 

owners and brand name companies. 

A. California and AB 1897

The State of California provided an early example of how states have attempted to expand 

joint employer liability. On September 28, 2014, California Governor Jerry Brown signed into 
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law Assembly Bill 1897. Under the law “client employers” now share civil liability with “labor 

contractors” for failure to pay proper wages or secure workers’ compensation coverage.67 This 

liability applies “without consideration for whether the business had knowledge about the 

purported violations.”68 AB 1897 applies to businesses with 25 or more employees that obtain 

the services of at least six temporary workers at any given time. In simple terms, the bill means 

that one employer can now be held liable for the violations of another legally separate employer.

Not surprisingly, AB 1897’s primary supporters were unions, including the California Labor 

Federation, AFL-CIO, the California Teamsters Public Affairs Council, and the United Food and 

Commercial Workers union.69 These advocates claimed that “reliance on labor contractors 

undermines the enforcement of labor laws and erodes working conditions in key industries.”70 

In particular they argued that “a company can only be held responsible if a worker can prove 

joint employer status.”71 In other words, since it was difficult to establish joint employer 

liability under existing law, unions sought to establish a new and much broader way to 

extend such liability to deeper pockets.

Opponents of the law noted that AB 1897 “holds an innocent third party individual or 

business liable for the employment obligations of another employer.”72 A similar statement 

could easily be applied to the BFI decision.

B. Seattle's Minimum Wage Ordinance

The city of Seattle, Washington, has been a hotbed of local labor regulation highlighted by 

paid sick leave policies73 and efforts to promote the unionization of drivers who use sharing 

economy platforms.74 In June 2014, Seattle also became one of the first cities to approve a $15 

an hour minimum wage.75

Seattle’s minimum wage ordinance phases in the $15 wage over a period of several years, 

but includes two different schedules based on the size of a business. “Schedule 1” employers, 

those with more than 500 employees, were given 3-4 years, depending on whether workers 

were also offered medical benefits.76 “Schedule 2” employers, those with 500 or fewer workers, 

were given a period of 5-7 years to reach $15 an hour, depending on the treatment of tips and 

medical benefits.77

Significantly, however, Seattle’s ordinance considers independently owned and operated 

franchise restaurants to be “large” employers if their franchise brand’s network as a whole 

employs more than 500 workers nationwide. The definition of a Schedule 1 employer states 

that such employers include “all franchisees associated with a franchisor or a network of 

franchises with franchisees that employ more than 500 employees in aggregate in the United 

States.”78 Likewise, the definition of a Schedule 2 employer states that such employers “do not 
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include franchisees associated with a franchisor or a network of franchises with franchisees 

that employ more than 500 employees in aggregate in the United States[.]”79

This treatment of franchisees as de facto joint employers is a logical outgrowth of the 

theory posed in Administrator Weil’s book, and is consistent with the NLRB’s actions in 

BFI and McDonald’s. However, the Seattle ordinance does not even attempt to demonstrate 

a relationship between franchisors and franchisees sufficient to justify their disparate 

treatment under the statute.

Seattle’s ordinance was quickly challenged in a lawsuit filed by IFA, which argued that 

it “arbitrarily and illegally discriminates against franchisees and significantly increases 

their labor costs[.]”80 The case ultimately made its way to the 9th Circuit, which, perhaps 

unsurprisingly given its reputation, upheld the ordinance.81  

C. New York State

The State of New York has weighed in on the joint employer issue in a couple of ways. First, 

following the lead of Seattle, the governor commissioned a Wage Board, a unique feature of 

New York state law. A Wage Board is empowered to examine the wages paid in a particular 

industry, determine if those wages are appropriate, and essentially set a new minimum wage, 

thus bypassing the legislature. 

The Wage Board was empaneled on May 7, 2015, with a mandate to look at wages paid in the 

fast food industry.82 Oddly enough, considering its remit, the Wage Board did not include a 

representative from that industry. Given Governor Cuomo’s longstanding close relationship 

with the SEIU and the appointment of an SEIU official to the three member Board, it came as 

little surprise that after 10 weeks of deliberation, the Wage Board recommended that wages 
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in the fast food industry be set at $15.00 an hour, phased in by December 31, 2018, in New 

York City, and July 1, 2021, for the rest of the state.83 

Along with setting higher wages, however, the Wage Board also included a clause in its 

recommendation that implicated joint employer questions. The Board’s recommendation 

defined a fast food establishment as one that is, among other things, “an establishment 

operated pursuant to a franchise where the Franchisor and the Franchisee(s) of such 

Franchisor own and operate thirty (30) or more establishments in the aggregate nationally.”84 

Thus, by singling out franchising and treating franchisors and franchisees as a seamless 

enterprise (while exempting other small businesses) the Board simply disregarded the fact 

that they are separate legal entities. 

There were numerous criticisms of the Wage Board’s decision, including an argument 

that the singling out of franchises based on their affiliation with out-of-state entities and 

interstate business networks was a “paradigmatic example of a law discriminating against 

interstate commerce.”85 Nonetheless, the state is moving forward with the new wage.

Second, on May 24, Attorney General Schneiderman filed a lawsuit against Domino’s Pizza, 

alleging that the company was a joint employer with several franchisees.86 Under the 

lawsuit, according to a Schneiderman press release, “For the first time, we will prove that 

the Domino’s corporate franchisor is legally responsible [for the conduct of franchisees].”87 

However, as Domino’s noted the day the lawsuit was filed, the suit “disregards the nature of 

franchising and demeans the role of small business owners…franchising is a tremendous 

source of economic opportunity in this country in general and in New York State in particular.”88

D.  Cook County’s Responsible Business Act

In October 2015, Cook County, Illinois councilman Robert Steele introduced the Cook County 

Responsible Business Act.89 It would require businesses that employ at least 750 workers in 

Cook County to pay a “living wage” as defined by the county or face a per-employee penalty 

of $750 for each dollar that their wage falls short of the specified wage. The Act also creates a 

rebuttable presumption that any action to classify an employee as an independent contractor 

or temporary worker, or to lay off an employee within 60 days of the annual determination 

of whether an employer is covered by the ordinance, shall be deemed to have occurred in an 

attempt to avoid coverage.90 

Under the proposed ordinance, franchisors and franchisees are lumped together despite 

being legally separate employers. The Act states that a “covered employer” shall include 

“any franchisor who employs at least 750 employees in Cook County or whose franchisees, 

collectively, employ at least 750 employees in Cook County.”91
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As of this writing, the Act has been held in the Finance Committee. Nonetheless, it serves as 

yet another marker that state and local governments are active participants in the campaign 

to break down the legal separation between individual employers.

E. State Franchise Reform Laws

In response to the McDonald’s and Browning-Ferris cases, a number of states have passed 

legislation clarifying how state agencies should view franchises with regard to joint 

employment. These franchise reform laws do not supersede the NLRB, which observes 

its own precedent and has strong preemption authority under the NLRA. However, they 

do ensure that state enforcement agencies do not adopt the NLRB’s broad view of joint 

employment and that local governments do not discriminate against franchise businesses, 

important considerations in light of the examples above.

In 2015, four states passed franchise reform bills. These included Tennessee, Texas, Louisiana, 

and Michigan. Tennessee’s law, which was signed by Governor Bill Haslam on April 10, 

2015, is perhaps the most straightforward 

of these. It states that “neither a franchisee 

nor a franchisee’s employee shall be deemed 

to be an employee of the franchisor for any 

purpose.”92 Michigan, by contrast passed 

multiple bills (including additional legislation 

in 2016) amending numerous existing laws.93  

In 2016, additional states joined these four. 

Utah passed HB 116 on March 4. It states 

that “a franchisor is not considered to be an 

employer of a franchisee or a franchisee’s 

employee.”94 Just days earlier, Wisconsin 

Governor Scott Walker signed Act 203, which 

states that a franchisor is not considered to 

be an employer of a franchisee’s employees 

unless the franchisor has agreed in writing 

to assume that role or has “exercised a type or degree of control over the franchisee or the 

franchisee’s employees that is not customarily exercised by a franchisor for the purpose of 

protecting the franchisor’s trademarks and brand.”95 At the same time, the Indiana legislature 

approved HB 1218, which says that a franchisor is not the employer of a franchise’s workers 

unless the franchisor agrees to such a role in writing.96 Finally, on May 3, the Georgia 

legislature passed SB 277, which amends Chapter 1 of Title 34 of the Georgia code to declare 

that “Notwithstanding any order issued by the federal government or any agreement entered 

These franchise reform laws do 
not supersede the NLRB, which 
observes its own precedent 
and has strong preemption 
authority under the NLRA.  
However, they do ensure that 
state enforcement agencies 
do not adopt the NLRB’s broad 
view of joint employment and 
that local governments do not 
discriminate against franchise 
businesses



Main Street in Jeopardy
The Expanding Joint Employer Threat to Small Businesses32

into with the federal government by a franchisor or a franchisee, neither a franchisee nor a 

franchisee’s employee shall be deemed to be an employee of the franchisor for any purpose.”97

As mentioned, these bills cannot overturn Browning-Ferris or prevent the NLRB from 

enforcing its new joint employer standard. However, they signify broad disagreement with 

the Board’s decision and provide franchisors and franchisees assurance that, at least for 

purposes of state enforcement, the NLRB’s expanded definition of joint employer will not 

apply. As one example, the general counsel of a cleaning services franchisor stated that in 

New York state, the company is facing an ongoing and lengthy joint employer case involving 

an unemployment insurance claim, which has already cost the franchisee and franchisor 

hundreds of thousands of dollars. In Texas, however, the franchisor was quickly released from 

a joint employer style audit of a franchisee by the state workforce commission. 98

VIII. CONCLUSION

The concept of expanding the definition of joint employment may have been conceived 

by a small group of activists, including those primarily interested in organizing franchised 

fast food restaurants. However, this theory of joint employer liability now stretches across 

multiple agencies and levels of government. Thus, what was once viewed simply as a labor 

issue has since become a local small business and jobs issue. 

The expanded definition of joint employer poses a significant hazard to businesses in 

numerous industries — enterprises that employ millions of workers. The feasibility of 

business models that have allowed for specialization, flexibility, and ultimately growth, such 

as franchising and subcontracting, is at risk.

Congress can, and must, take action to return common sense to this aspect of labor law 

either through an appropriations rider or stand-alone legislation. Left unchecked, the new 

liabilities created by the NLRB, and now other government agencies as well, will be to the 

detriment of workers, employers, and the economy.
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