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OSHA Forecast: What to Expect in 2016

BY VALERIE BUTERA

T he Occupational Safety and Health Administration
under the Obama administration has been creative
and aggressive in achieving its regulatory and en-

forcement objectives. There can be no doubt that this
trend will continue in the final months of the adminis-
tration. By combining a number of new initiatives, guid-
ance documents and impactful new regulations, OSHA
will be able to expand its reach and its enforcement
power, likely affecting more industries and employers—
including health-care providers—than it ever has be-
fore.

Broader Scope of Industries Targeted for
Enforcement

In the past, it seemed that OSHA focused primarily
on the construction and manufacturing industries in its
enforcement efforts. Although those industries remain
subject to heavy OSHA scrutiny, the number of indus-
tries that OSHA has targeted for enforcement going for-
ward has risen substantially. OSHA employed several
inventive measures to reach this result.

The Enforcement Weighting System
OSHA has historically looked at the number of in-

spections conducted each year as the primary metric for

measuring its effectiveness in enforcement activity.
This arrangement encouraged field managers to direct
compliance officers to conduct relatively straightfor-
ward inspections of familiar industries, hence the heavy
enforcement efforts in construction and manufacturing.
Such inspections can be completed relatively quickly,
enabling inspectors to complete a large number of in-
spections each year.

OSHA reviewed rates of work-related injuries and ill-
nesses across a number of industries and found that
many highly hazardous industries were being relatively
ignored under this system because compliance officers
were not being assigned to the more time-consuming,
complex inspections that would result in a lower num-
ber of completed inspections.

On Sept. 30, OSHA informed its regional administra-
tors that the agency had crafted a new system to ad-
dress this issue—namely, the enforcement weighting
system. Regional administrators were informed that the
agency has abandoned the old system of counting in-
spections and in fiscal 2016 transitioned to the new sys-
tem, which gives the agency the flexibility to more stra-
tegically deploy its compliance officers to conduct com-
plex inspections in the high-hazard industries that have
previously received little or no attention from OSHA.

Rather than counting inspections, under the enforce-
ment weighting system a value is assigned (known as
an Enforcement Unit (EU)) to specific categories of in-
spections and investigations. The number of units as-
signed ranges from 1/9 of a unit to eight units. Investi-
gations of nonformal complaints and rapid response in-
vestigations, which are usually handled relatively
quickly and informally by telephone calls and letters,
would receive only 1/9 of an EU, while inspections of a
significant case (those involving fines of $100,000 or
more) would receive eight units. Inspections involving
some of OSHA’s other newly targeted hazards such as
workplace violence and ergonomics—hot issues for
health-care employers—are included among the group
of inspections that have been assigned a higher number
of EUs.

Although there are no OSHA regulations applicable
to many of the categories of inspections that have been
assigned high EUs, OSHA has made clear that, in order
to maximize deterrence, compliance officers are en-
couraged to issue citations using the general duty
clause for any sort or serious hazard, even if there is no
applicable OSHA standard. This stance is consistent
with OSHA’s liberal use of the general duty clause un-
der the Obama administration.
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The New Reporting Rule
On Jan. 1, the reporting requirements for work-

related fatalities and severe illnesses and injuries
changed, requiring all employers to report to OSHA all
work-related fatalities within eight hours, and all work-
related inpatient hospitalizations, amputations and loss
of an eye within 24 hours. This change is significant for
a number of reasons, not the least of which is that the
Occupational Safety and Health Act has a six-month
statute of limitations. In the past, OSHA would not nec-
essarily learn of these work-related injuries in time to
dispatch a compliance officer to the worksite for an in-
spection. Now OSHA is receiving information in real
time and can immediately direct its compliance officers
to the worksites where incidents have occurred.

This new rule has had a significant, immediate im-
pact. The agency receives between 200 to 250 reports
each week. About 38 percent of the injury and fatality
incidents reported in compliance with the rule have led
to OSHA inspections. In response to about 55 percent of
the reports, OSHA has asked the reporting employer to
investigate the incident, determine the root cause, and
report back to the agency what was discovered and how
the findings have been or will be addressed. And about
7 percent of the reports resulted in no agency action. As
OSHA anticipated, the revised reporting rule has
caused the agency to scrutinize employers and indus-
tries it has not paid much, if any, attention to in the
past.

Improve Tracking of Workplace Injuries
And Illnesses Final Rule

Publication of ‘‘The Improve Tracking of Workplace
Injuries and Illnesses’’ final rule (RIN 1218-AC49) is ex-
pected in March 2016. The new rule will be another
powerful weapon in OSHA’s arsenal, enabling it to ex-
tend its reach to even more workplaces and industries.

Many employers are required to keep logs of work-
related injuries and illnesses. Traditionally these logs
have been hard copy documents that OSHA would be
likely to study only upon visiting a site for an inspec-
tion. It is anticipated that under the final rule, employ-
ers will be required to submit these records to OSHA
electronically, on a frequent basis. The data will be re-
viewed and compliance officers dispatched to inspect
employers with high injury and illness rates.

Making matters worse, OSHA will make employers’
injury and illness information public through a website
that will enable anyone to search employers’ injury and
illness records. The public will be able to search how
many injuries and illnesses occurred at each workplace,
the title of the affected employee, and the circum-
stances related to each incident. Although OSHA insists
that private information will be scrubbed from the data
before it is released to the public, it has not identified a
means for doing so, nor has it established how it will ac-
complish this task when it is already lacking in both the
fiscal and physical resources needed to do the job.

Staggering Increase in Fines Assessed for
OSHA Violations

OSHA has been unable to increase the civil penalties
it can impose when an employer is cited for a violation
since 1990. But that is all about to change. Hidden
within the Bipartisan Budget Act of 2015, signed by

President Barack Obama on Nov. 2, is a provision re-
quiring OSHA to significantly increase its civil penal-
ties. A one-time ‘‘catch up’’ adjustment will be based on
the percentage difference between the Consumer Price
Index in October 2015 and October 1990—resulting in a
potential penalty increase of nearly 80 percent. This
means that the $7,000 cap on serious violations could
grow to $12,600 and the $70,000 limit on willful and re-
peat violations could increase to $126,000. After this ini-
tial adjustment is made, OSHA will be required to ad-
just penalties each year using the annual percentage in-
crease in the Consumer Price Index.

Although the agency is not required to make the full
penalty increase, it likely will. OSHA has tried for years
to convince Congress to increase the civil penalties the
agency can impose when an employer is cited for a vio-
lation. Shortly before the Budget Act passed, on Oct. 7,
Assistant Secretary of Labor for Occupational Safety
and Health Dr. David Michaels told a House subcom-
mittee that the ‘‘most serious obstacle to effective
OSHA enforcement of the law is the very low level of
civil penalties allowed under our law, as well as weak
criminal sanctions,’’ and that ‘‘OSHA penalties must be
increased to provide a real disincentive for employers
accepting injuries and worker deaths as a cost of doing
business.’’

The budget changes go into effect July 1, 2016, and
the increased penalties will take effect by Aug. 1, 2016,
in all states regulated by federal OSHA. The law does
not automatically apply to states regulated by state
plans, but as state plan programs must be at least as ef-
fective as Federal OSHA, state plans are likely to in-
crease civil penalties as well.

Increased Emphasis on Joint Employer
Responsibility

On Aug. 27, the National Labor Relations Board
(NLRB) issued its decision in Browning Ferris Indus-
tries (N.L.R.B., 362 NLRB No. 186, 8/27/15) adopting
liberal new standards for determining when a company
will be held to be the joint employer of another compa-
ny’s employees, whether they are leased, temporaries
or providing services under their primary employer’s
contracts with customers.

While the OSH Act’s definition of ‘‘employer’’ is not
identical to the definition in the National Labor Rela-
tions Act, the NLRB’s Browning Ferris decision is likely
to influence OSHA’s approach to inspections and cita-
tions involving temporary or contract employees.

When OSHA in 2013 announced its temporary em-
ployee initiative, requiring compliance officers to take
the temporary employment agency into consideration
when conducting inspections involving temporary em-
ployees, Michaels declared that, ‘‘Temporary staffing
agencies and host employers share control over the em-
ployee, and are therefore jointly responsible for temp
employees’ safety and health. It is essential that both
employers comply with all relevant OSHA require-
ments.’’

Thus far, inspections under the temporary employee
initiative have sometimes resulted in citations being is-
sued to both the host employer and the staffing agency,
but more often than not, only the host employer has
been cited because it is perceived as having a greater
ability to control or prevent the temporary employee’s
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exposure to a hazard. Should OSHA adopt the reason-
ing of the Browning Ferris decision, this trend will
surely change, significantly increasing staffing agen-
cies’ exposure to OSHA citations even when the staffing
agency had no control over the workplace or awareness
of the hazard.

Similarly, contractors could face increased exposure
to OSHA citations should OSHA adopt the reasoning of
the Browning Ferris decision. Under the agency’s multi-
employer worksite citation policy, OSHA may cite an
employer for hazards that other employers’ employees
were exposed to when OSHA finds that the employer
controlled the hazard, created the hazard or was re-
sponsible for correcting the hazard. Applying the rea-
soning of Browning Ferris to this policy could consider-
ably expand the number of employers cited, treating
multiple contractors as controlling employers regard-
less of whether they had any real control over the haz-
ards at the worksite.

Shortly after the Browning Ferris decision was pub-
lished, the International Franchise Association leaked
to the media an internal memorandum prepared by the
Department of Labor’s Office of the Solicitor analyzing
whether OSHA may hold both a franchisor and franchi-
see jointly liable for OSHA violations. The memoran-
dum suggests questions compliance officers could ask
and materials to request when inspecting a franchisee
to determine whether to place joint employer liability
for safety violations of the franchisee on the franchisor.

Continued Rise in Whistle-blower Complaints
OSHA has released a draft document titled ‘‘Best

Practices for Protecting Whistleblowers and Preventing
and Addressing Retaliation.’’ The document recom-
mends leadership commitment, an environment that
encourages employees to speak openly with their em-
ployers about health and safety issues, training, moni-
toring and independent auditing to ensure that the or-
ganization’s anti-retaliation program is working. The
agency has requested comments from stakeholders, as
the document remains a work in progress. The deadline
for submitting comments to OSHA is Jan. 19, 2016. It is
unclear when the document will be finalized or whether
employers will find adopting the recommended best
practices feasible when the final document is released.

Meanwhile, the number of whistle-blower cases has
been steadily rising with each passing year. There was
a 6 percent increase in whistle-blower complaints in fis-
cal 2015, primarily driven by workplace health and
safety complaints. There is no reason to anticipate that
this trend will end in the near future. Employees have
become increasingly aware of their whistle-blower pro-
tection rights and continue to demonstrate that they are
not reluctant to exercise them.

Ambitious Regulatory Agenda
On Nov. 20, the Department of Labor released the fall

semiannual regulatory agenda. The agenda lists a total
of 31 regulatory initiatives for OSHA—14 in the prerule

stage during which the agency gathers information to
inform its decisions in drafting new rules, six in the pro-
posed rule stage and 11 in the final rule stage.

With time running out on the Obama administration,
it is unlikely that all 11 rules in the final rule stage will
actually become final in 2016. But several impactful
rules will almost certainly be finalized in the coming
months.

Walking Working Surfaces and
Personal Fall Protection Systems

Slips, trips and falls are among the leading causes of
work-related injuries and fatalities. In 1990, OSHA pub-
lished a proposed rule addressing slip, trip, and fall haz-
ards and establishing requirements for personal fall
protection systems. As the years have passed, improved
technologies and procedures have become available to
protect employees from these hazards. In light of these
developments, OSHA published a notice to reopen the
rulemaking for comment on May 2, 2003. The agency
published a second proposed rule on May 24, 2010,
which reflected all current information and improved
consistency with other OSHA standards. The walking
working surfaces and personal fall protection systems
final rule (RIN 1218-AB80) is anticipated to be pub-
lished in April 2016.

Silica Exposure
Although this rule has been in the making for many

years, it is one of the Obama administration’s top rule-
making priorities and the new regulation is expected to
be published in February 2016. The rule (RIN 1219-
AB36) is likely to include comprehensive requirements
for minimizing employee exposure to crystalline silica,
including exposure monitoring, medical surveillance
and worker training.

Improve Tracking of Workplace Injuries
and Illnesses

Last but most certainly not least, it is quite likely that
OSHA’s controversial electronic recordkeeping rule
(RIN 1218-AC4) will be published in its final form in
March 2016. As discussed above, the new rule will re-
quire many employers to electronically submit work-
related injury and illness logs, which OSHA will then
make available to the public by way of a searchable da-
tabase. In spite of all the controversy, it appears that
this rule will become a reality in 2016.

Conclusion
Every employer should be concerned about OSHA.

The agency has been incredibly successful in accom-
plishing its goal of extending its reach and increasing
its enforcement power. Employers should evaluate their
workplaces and talk to their union representative and
employees to determine what known hazards exist in
their workplaces today and should make every effort to
address those issues because the chances that an OSHA
inspector will be visiting their workplaces is greater
now than ever before.
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