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The Health Care Law Roundtable is pleased to present the 2015 third quarter edition of 

the General Counsel Agenda, a publication written for the hospital and health system in-

house counsel audience. The Agenda offers legal analyses on a broad set of pressing 

issues in health care law, allowing your organization to stay abreast of the top concerns 

facing providers nationwide.  

In this edition, we explore recent human resources challenges faced by providers 

navigating the new health care landscape. From the most up-to-date information on how 

to prepare for OSHA’s new enforcement initiative on health care providers, our experts 

highlight actionable recommendations for your team. Next, our experts spotlight the 

National Labor Relations Board’s controversial new legal standard for determining if a 

business is a “joint employer” of another entity’s employees, and discuss how this could 

be a game changer for providers. In addition, our experts provide another update on the 

IRS’s “pay or play” rules for large-employer providers. Lastly, our experts explain how the 

Sustainable Growth Rate fix/ACO Final Rule creates revenue enhancement 

opportunities for ACO participants.  
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safe. In fact, the agency went so far as to include sample 

general duty clause citation language in the guidance 

memo that compliance officers may reference in issuing 

citations related to MRSA, MSDs, workplace violence, and 

other unregulated and under-regulated hazards they may 

identify in the workplace.   

It is critical to understand that OSHA includes a broad 

range of inpatient facilities in its list of potential targets.  

Included among the facilities that OSHA designates as 

“hospitals” and “nursing homes” are a wide variety of 

workplaces, including psychiatric and substance abuse 

hospitals; continuing care retirement communities and 

assisted living facilities; hospices; skilled nursing facilities; 

and many others. Virtually any type of health care or 

nursing care facility that provides residential or inpatient 

services is at risk – particularly if the employer has a high 

rate of work-related injuries and illnesses. 

Although OSHA’s health care and nursing care 

enforcement initiative focuses on inpatient facilities, 

employees in other settings are taking note. Due to 

heightened union and employee awareness about OSHA’s 

focus on health care and an understanding that they are 

insulated from retaliation by OSHA’s whistleblower 

regulations, employees from outpatient and other related 

entities are filing complaints with OSHA, and OSHA is 

taking these quite seriously. Recently, for example, an 

employee at an ambulatory care company filed a 

complaint with OSHA. OSHA inspected the company, 

found multiple violations, and issued citations carrying 

penalties in excess of $200,000. Accordingly, all health 

care and nursing care employers should be on notice that 

they may be subject to an OSHA inspection at any time.    

Employers should take several steps now to improve their 

health and safety programs and reduce the possibility of 

receiving an OSHA citation. First, conduct an internal 

OSHA compliance audit with the assistance of outside 

counsel – such audits are protected from disclosure by the 

attorney-client privilege. Audit reports prepared without the 

aid of outside counsel can be subpoenaed by OSHA and 

used as a guide to potential violations at a worksite.  

Defending an OSHA citation can cost hundreds of 

thousands of dollars. An audit, by comparison, costs a tiny 

fraction of that amount and can help employers identify 

and resolve gaps in their health and safety programs. An 

added benefit of conducting an attorney-client privileged 

audit is the potential for a reduction in workers’ 

compensation claims. When employers address the gaps 

identified in a health and safety audit, they usually also 

experience an enormous drop in workers’ compensation 

costs. 

Employers should also consult with counsel regarding 

preparation for an OSHA inspection. Many health care 

employers, like the ambulatory care employer discussed  

Preparing for OSHA’s New 

Enforcement Initiative 

What Providers Must Know Regarding OSHA’s “Inspection 

Guidance for Inpatient Healthcare Settings” Memo 

On January 25, 2015, the Occupational Safety and Health 

Administration (“OSHA”) created a formidable new 

compliance challenge for inpatient hospitals and nursing 

homes when Dorothy Dougherty, Deputy Assistant 

Secretary of Labor for Occupational Safety and Health, 

announced the details of OSHA’s new health care 

enforcement initiative in a memorandum to OSHA 

Regional Administrators and State Plans: “Inspection 

Guidance for Inpatient Healthcare Settings” (“guidance 

memo”).   

The guidance memo requires federal OSHA Regional 

Offices and State Plans to evaluate the number of work-

related injuries and illnesses at inpatient health care and 

nursing home facilities in their areas and target those 

facilities for inspections. Compliance officers are instructed 

to focus on five major hazards: 

• Musculoskeletal disorders (“MSDs”) relating to patient or 

resident handling; 

• Workplace violence; 

• Bloodborne pathogens; 

• Tuberculosis; and 

• Slips, trips, and falls. 

OSHA also reminded compliance officers that they can 

and should expand the scope of an inspection when 

additional hazards come to their attention during an 

inspection. For example, additional hazards may include 

exposure to multi-drug resistant organisms, such as 

Methicillin-resistant Staphylococcus aureus (“MRSA”), and 

exposures to hazardous chemicals, such as sanitizers, 

disinfectants, anesthetic gases, and hazardous drugs.  

Although there are no OSHA regulations applicable to 

several of these hazards, compliance officers are urged to 

rely upon the general duty clause, which enables OSHA to 

issue citations whenever it finds that an employer has 

failed to provide safe work and a safe work environment 

for its employees, or that an employer’s existing 

regulations are no longer sufficient to keep employees 
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above, have never experienced an OSHA inspection.  

Employers need to know their own rights during an OSHA 

inspection and those of their employees. For example, 

employers selected for inspections should know that 

employees have a right to participate in most aspects of 

the inspection and are permitted to select a union 

representative to work with OSHA on their behalf, even if 

the facility is not already unionized. Employees and union 

organizers frequently use this right as a tool to aid in 

unionization efforts. Counsel can prepare employers for 

navigating this issue and many others that frequently arise 

during inspections.   

Unfortunately for health care and nursing care employers, 

many OSHA compliance officers have never inspected a 

health care or nursing care facility. Many of these officers 

are overburdened with heavy caseloads and unlikely to 

have the time necessary to fully educate themselves about 

working in health care or nursing care. These officers may 

know little about the hazards and safety controls of the 

workplace. Making matters worse, compliance officers 

have been encouraged to liberally issue general duty 

clause citations. This combination of factors is likely to 

lead to a number of meritless citations – citations that may 

be avoided if the employer is well-prepared. 

Inspections of health care and nursing care facilities are 

already underway. Employers in the health care and 

nursing care industries should begin preparations for an 

OSHA inspection immediately. Proactive employers can 

significantly reduce the likelihood of receiving numerous 

costly citations by thinking strategically and becoming well 

educated in the intricacies of navigating an OSHA 

inspection. 

Redefining the Employer-

Employee Relationship 

How the National Labor Relation Board’s New Joint 

Employer Test Could Be a Game Changer for Providers 

On August 27, 2015, the National Labor Relations Board 

announced a controversial new legal standard for 

determining if a business is a “joint employer” of another 

entity’s employees. The decision, Browning-Ferris 

Industries, Inc. (“BFI”), departed from years of established 

precedent and established a test of sweeping scope that 

threatens to redefine the employer-employee relationship 

across all areas of business and industry including in the 

health care sector.  

While the media immediately focused on the earthquake-

like impact to the franchising field (for example, whether 

the McDonald’s franchisor entity might be legally required 

to bargain with a union that happens to unionize a local 

McDonald’s franchisee), all companies are feeling the 

aftershock. The truth is any company that outsources any 

part of its day-to-day functions should be pondering how to 

reengineer long established roles between employees and 

vendor-provided workers, rewrite its chains of command, 

and renegotiate long-standing outsourcing relationships 

that have been key to the bottom line as far back as 

anyone can remember within the organization.  

BFI: The Board “Restates” the Joint Employer Test 

A. Is It Really a “Restated” Standard or Just a 

Brand New Test? 

To set up its holding in BFI, the Board’s current Democratic 

majority explained that it was simply clarifying well-

established factors in determining whether two or more 

entities are the “joint employer” of a group of workers. 

Many commentators share the view that far from clarifying 
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well-established factors in determining whether two or 

more entities are the “joint employer” of a group of 

workers. Many commentators share the view that far from 

clarifying an “old” standard, the Board actually formulated 

a new, more liberalized test that tends to favor a finding of 

“joint employer” status. In fact, in a 28 page dissent, two 

members of the NLRB excoriated the majority for 

“rewrit[ing] the decades old test for determining who the 

‘employer’ is.” Admonishing the majority that “the Board is 

not Congress,” the dissenters lamented the Board 

majority’s abandonment of its duty to enforce the Act in a 

manner that fosters industrial and labor stability: “We owe 

a greater duty to the public than to launch some massive 

ship of new design into unsettled waters and tell the 

nervous passengers only that “we’ll see how it floats.’”  

In any event, the BFI majority begins its opinion by 

“restat[ing]” the joint-employer standard as follows: 

We will no longer require that a joint employer not only 

possess the authority to control employees’ terms and 

conditions of employment, but also exercise that 

authority…Nor will we require that, to be relevant to the 

joint-employer inquiry, a statutory employer’s control must 

be exercised directly and immediately. If otherwise 

sufficient, control exercised indirectly – such as through an 

intermediary – may establish joint employer status. 

The BFI majority also expressly identified the types of 

indirect controls that would be relevant to a joint employer 

finding – regardless if those controls were ever exercised 

by one of the entities. The majority noted that in addition to 

direct examples of control such as “hiring firing, discipline, 

supervision and direction,” indirect controls such as 

“dictating the number of workers to be supplied; controlling 

scheduling, seniority and overtime; and assigning work 

and determining the manner and method of performance” 

would also be probative of a joint employer finding. 

The new test announced in BFI strongly suggests that 

retained control by itself – regardless if exercised by an 

entity - can give rise to a “joint employer” finding, and/or 

that the exercise of indirect control by itself can result in 

such a finding. This is evident in the manner in which the 

majority discussed why these elements of control are 

relevant in the first place. 

B. Applying The New Test to BFI 

In analyzing future “joint employer” questions, it is helpful 

to take a moment to see how the Board’s majority then 

proceeded to apply its new test to the facts in BFI.   

BFI operates a recycling plant in California at which it sorts 

mixed materials, mixed waste, and mixed recyclables.  

The company contracted with Leadpoint Services to 

provide workers for some of the facility’s recycling lines.  In 

determining whether BFI was a joint employer of 

Leadpoint’s employees, the BFI majority considered a 

number of factors related to hiring, discipline and 

termination, wages and benefits, and scheduling and 

hours. 

1. Hiring 

Even though BFI didn’t participate in the day-to-day hiring 

processes, the Board found that BFI “codetermined” that 

process by imposing specific requirements, requiring 

certain qualifications, and mandating drug testing.   

2. Discipline And Termination 

While Leadpoint had the sole responsibility to counsel, 

discipline, review, evaluate, and terminate personnel, BFI 

had authority “to reject…and discontinue the use of any 

personnel for any and no reason.”     

3. Wages And Benefits 

Leadpoint issued paychecks to employees and maintained 

its own payroll records. However, the labor agreement 

contained a wage schedule that required BFI to 

compensate Leadpoint directly for each worker’s wage, 

plus an additional percentage mark-up. The majority found 

it particularly probative that the labor agreement contained 

a “cost-plus” agreement, created a “wage ceiling” that 

Leadpoint employees could not surpass, and required BFI 

to sign-off on Leadpoint workers’ hours. 

4. Scheduling, Hours, and Job Assignments 

BFI established the facility’s working schedule and shifts, 

and controlled the number of workers required and the 

timing of each shift.     

Based on all of these factors, the majority found that “BFI’s 

role in sharing and codetermining the terms and conditions 

of employment establishes that it is a joint employer with 

Leadpoint.” 

The result is that because BFI and Leadpoint are “joint 

employers,” BFI’s management, and not just Leadpoint, 

must now negotiate with the Union that is representing the 

Leadpoint workers. 

B. Anticipating The New Test’s Effects 

A reader of the BFI decision can probably draw several 

limited conclusions: 

1. It appears the Board will clearly find joint employer 

status where the putative joint employer exercises 

indirect control over employment terms in more than 

one respect.  For example, it is highly likely the Board 

will find a hospital owner to be a joint employer with its 

cleaning contractor if it dictates factors like the number 

of employees needed per shift, the amount of overtime 

the contractor may charge (and, by extension, allow its 

employees to work) and whether certain cleaners who 

fail to perform satisfactory work may be allowed to 
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continue working under the parties’ services contract. 

Thus, the decision is likely to have a substantial effect 

on the outsourcing industry in general. 

2. It also appears the Board will clearly find joint 

employer status where the putative joint employer 

retains, but does not actually exercise, control over 

more than one or two aspects of another entity’s 

employees. For example, organized labor is certainly 

hoping that the Board will find McDonald’s to be a joint 

employer of the employees of its franchisees based on 

the parties’ franchising agreement, to the extent 

McDonald’s retains authority over myriad aspects of 

the franchisee’s business, including the types of 

products to sell, what to charge, how to staff the 

restaurant, what uniforms employees must wear and 

how they should behave (i.e., how to ideally interact 

with customers, best practices for preparing certain 

products, etc.). Moreover, indicia of the actual exercise 

of such controls will virtually ensure a joint employer 

finding under BFI. As such, the decision is also likely 

to have a negative impact on franchisor-franchisee 

relationships. 

3. BFI may also be extended into the boardroom, so to 

speak, and impact higher level decisions having an 

ultimate effect on employees. For example, if a private 

equity company decides to close the nursing home of 

one of its portfolio companies, does it need to bargain 

with the union that represents the staff at the nursing 

home? Exercising the authority to close a nursing 

home seems to be the kind of ultimate control the BFI 

Board would view as compelling evidence of joint 

employer status, particularly given its observation that 

a putative joint employer should be required to bargain 

“with respect to such terms and conditions of which it 

possesses the authority to control. 

What Large Provider Employers Must Know Regarding 

ACA Form 1095-C Reporting & Disclosure Requirements 

This article revisits the reporting and disclosure 

requirements under the Affordable Care Act (ACA), a topic 

discussed in an update on the “pay or play” or “shared 

responsibility” rules that was published in the June 2015 

edition of General Counsel Agenda. The reporting and 

disclosure requirements are at the heart of the IRS’s 

enforcement of the shared responsibility rules. Two 

developments occurred after the writing of the June article: 

1) The United States Supreme Court issued its decision 

in King v. Burwell, laying to rest questions regarding 

the scope and permanence of the pay or play rules 

and, by extension, the reporting and disclosure 

requirements; and  

2) Congress enacted the Trade Preferences Extension 

Act of 2015, which included increases in the penalties 

for failures to comply with the reporting and disclosure 

requirements. 

The shared responsibility rules that underlie the ACA 

reporting and disclosure requirements apply to applicable 

large employers (“ALEs”). Generally, an ALE is an 

employer with at least 50 full-time or full-time equivalent 

employees. Effective January 1, 2015, the shared 

responsibility rules impose a penalty on an ALE if: 

1) The ALE has not made available to its full-time 

employees (primarily, employees who work at least 30 

hours per week) affordable minimum essential 

coverage that provides health coverage of a “minimum 

value,” as defined in the statute and regulations; and  

2) At least one of the ALE’s full-time employees receives 

government-subsidized healthcare coverage on either 

a state Exchange or the federal Marketplace at 

www.healthcare.gov.  

Effective Dates  

With respect to ALEs with at least 100 full-time or full-time 

equivalent employees, the employer shared responsibility 

rules have been in effect since January 1 of this year. The 

An Update on 1095-C Report-
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rules are scheduled to go into effect on January 1, 2016 

for ALEs that have fewer than 100, but at least 50, full-time 

or full-time equivalent employees. Note: The 2015 

transition relief for ALEs with fewer than 100, but at 

least 50, full-time or full-time equivalent employees 

only applies to liability under the shared responsibility 

rules. All ALEs, including those who qualify for the 

2015 transition relief from the shared responsibility 

rules, must comply with the reporting and disclosure 

requirements described below for years beginning on 

or after January 1, 2015. 

ALE Reporting and Disclosure Requirements 

As discussed in the June 2015 ACA update, by every 

January 31 beginning January 31, 2016, every ALE must 

furnish a statement to its full-time employees regarding the 

health care coverage, if any, provided to the employee and 

his or her family members during each month of the 

immediately preceding year. By the following February 28 

(March 31 if filed electronically), the ALE must report to the 

IRS certain identifying information about itself and its full-

time employees and information regarding the health care 

coverage, if any, that the ALE offered to its full-time 

employees during each month of the preceding year. ALEs 

will use Form 1095-C to satisfy both the employee 

disclosure requirement and some of the IRS reporting 

requirements, and Form 1094-C to transmit the 1095-C 

forms for its employees to the IRS. ALEs will also use 

Form 1094-C to satisfy the IRS reporting requirements that 

are not covered by the Form 1095-C. ALEs that file 250 or 

more 1095-C forms with the IRS during a year must file 

the forms electronically.   

Any employer that provides health insurance to its 

employees under a self-funded plan must provide a 

Form 1095-C to each primary insured individual, whether 

or not the insured is a full-time employee of the employer. 

If an ALE sponsors a self-funded plan, the ALE will use the 

same Forms 1094-C and 1095-C to satisfy both the 

reporting and disclosure requirements that apply to ALEs 

and those that apply to self-funded health plans. 

Implementation 

The preparation and transmittal of 1095-C and 1094-C 

forms will place unprecedented demands on ALEs that 

their current administrative procedures and information 

systems were not set up to handle. For example, most 

employers do not currently have social security numbers 

and dates of birth for their employees’ spouses and 

dependents, yet one or the other is required to be reported 

on the Form 1095-C. Furthermore, the systems that are 

either established or modified to comply with the ACA 

reporting requirements must now, more than ever before, 

include safeguards against identity theft and security 

breaches. The IRS’s Affordable Care Act Information 

Returns (AIR) Program is available to ALEs that either 

already have the systems capability to administer the 

reporting and disclosure requirements in-house or that are 

able to develop those capabilities. The website provides 

guidance to both filers of the information returns and 

software developers. Most ALEs will probably need to 

contract with outsiders to implement the reporting and 

disclosure rules, and there are plenty of vendors who are 

offering their services. Some vendors specialize in ACA 

compliance and do nothing else. Other vendors that were 

already in the business of processing employers’ payroll 

and/or health plan eligibility and enrollment functions have 

expanded their capabilities to handle Form 1095 C and 

1094-C reporting. Each ALE should assess its own 

resources, the capabilities and performance history of its 

current payroll and/or health plan eligibility and enrollment 

service providers, and the fit of potential new service 

providers with the ALE’s current in-house resources in 

selecting a vendor to assist the ALE in complying with the 

ACA reporting and disclosure requirements. 

Penalties 

Generally, the penalty for failing to file a correct 

information return with the IRS will be $250 for each such 

failure, not to exceed $3,000,000 per year. The penalty for 

failing to provide a correct statement to an employee will 

also be, generally, $250 for each such failure, not to 

exceed $3,000,000 per year. The IRS has announced, 

however, that it will not impose penalties on ALEs with 

respect to Form 1094 C and Form 1095 C reports and 

statements for 2015 that are due in 2016 if the reporting 

entity can show that it has made a good faith effort to 

comply with the reporting requirements. 

Time to Get Off the ACO 

Fence? 

How the SGR Fix/ACO Final Rule Creates Revenue 

Enhancement Opportunities for ACO Participants  

This past spring Congress passed two pieces of legislation 

which provide significant payment incentives for providers 

who participate in the Medicare Shared Savings Program 

(MSSP) and other CMS, CMMI and commercial value-

based payment models. The two laws—the ACO Final 
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Rule and the Medicare Access and Chips Reauthorization 

Act (commonly referred to as the “SGR Fix”)—represent 

major steps toward CMS achieving its stated goal of 

having 30% of Medicare FFS payments tied to value and 

quality by the end of 2016, and 50% by the end of 2018. 

Together, the Final Rule and SGR Fix may provide the 

impetus needed for providers who have thus far been 

undecided about joining an ACO to take the plunge.  

ACO Final Rule Incentives 

The ACO Final Rule introduces several new program 

features which make it more financially attractive for 

providers to participate in and/or form a Medicare Shared 

Savings Program (MSSP) ACO. 

1. Extension of Track I No-Risk Option: Until the passage 

of the new ACO Final Rule, ACOs participating in the 

MSSP no-risk Track 1 option could only renew 

participation in the MSSP if they moved to the Track 2 

option, which involves downside risk. A major criticism 

of the original MSSP rule was that the obligation to 

assume downside risk under Track 2 would prevent or 

delay the recoupment of the ACO’s start-up 

investment if the ACO were to incur losses after it 

renewed. As an inducement for providers to sign up 

for the MSSP, the new ACO rule allows Track 1 ACOs 

to renew participation under Track 1 without assuming 

any downside risk. Now that ACOs can renew without 

having to assume downside risk, ACOs are more likely 

to be able to recoup their start-up investment, and 

participating providers are more likely to realize 

additional revenue from ACO shared savings.  

2. New Track 3 Option Offers Greater Risk/Reward: The 

ACO Final Rule implements a new Track 3 option with 

higher levels (75%) of shared savings and losses than 

under Tracks 1 and 2. CMS anticipates that the higher 

levels of risk/reward will entice ACOs and providers 

who are more experienced in managing populations to 

join the MSSP. The new Track 3 option includes 

additional features which are designed to make it more 

financially attractive for ACOs and providers in ACOs. 

These features include, among others, a prospective 

attribution model and waiver of the 3-day inpatient stay 

requirement for skilled nursing facility (SNF) services. 

The prospective attribution feature differs from the 

retrospective attribution model under Tracks 1 and 2 in 

that it fixes the population for which an ACO is at risk 

at the beginning of the performance period, rather than 

at the end. This allows ACOs to focus their care 

management and cost reduction efforts on their 

attributed population earlier on in the ACO’s 

participation, thus increasing the likelihood for 

generating savings for the ACO and ACO providers. 

Waiver of the three-day SNF rule further increases the 

opportunity for savings by allowing ACO providers to 

move patients to lower cost care settings earlier than 

would be permitted without the waiver. 

3. ACO Benchmark Refinements Make It Easier to 

Achieve Savings: The ACO Final Rule introduces 

three refinements to the calculation of an ACO’s cost 

benchmark, which are intended to facilitate 

achievement of savings and reward year-over-year 

improvements in lowering costs. The first two 

refinements—equal weighting of an ACO’s historical 

cost-year performance, and a benchmark adjustment 

which accounts for prior savings earned by the ACO—

will be applied when the ACO’s cost benchmark is 

rebased at the time of program renewal. The third 

adjustment, which CMS will define later this year, will 

introduce a regional cost adjustment to the ACO’s 

benchmark which will account for cost variations 

unique to the ACO’s market. CMS may introduce 

further benchmark refinements similar to those being 

used in the Next Generation ACO Program. Together, 

these refinements will help mitigate the problem of the 

ACO constantly having to beat its own best 

performance in order to recognize year-over-year 

savings. 

SGR Fix Payment Incentives for ACO Participants 

The SGR Fix introduces several quality and efficiency 

adjustments to physician fee-for-service reimbursement, 

and contains significant payment incentives for providers 

who participate in value-based and accountable care 

payment models defined as “Alternative Payment Models” 

(APMs). APMs include programs such as the MSSP, 

bundled payment arrangements and patient centered 

medical homes. In order to qualify as an APM, 

arrangements must include at least nominal downside risk, 

quality reporting and mandatory use of EMR. For purposes 

of the MSSP, the requirement for nominal downside risk 

means that only participants in Track 2 or Track 3 ACOs 

will be eligible for APM bonuses. 

1. SGR Fix MPFS Annual Updates: Under the SGR Fix 

there will be a modest annual update to the Medicare 

Physician Fee Schedule (MPFS) of 0.5% from 2015-

2019. From 2020-2025 there will be no annual 

adjustments to the MPFS. Annual adjustments will 

restart in 2026 and will vary in amount based on 

whether the provider participates in an APM or not. 

Providers in APMs will receive a 0.75% annual 

increase, while providers who do not participate in an 

APM will only receive a 0.25% annual increase. 

2. APM Bonuses and MIPS Value-Based Incentives 

Starting in 2019: Effective January 1, 2019, CMS will 

implement a two-track bonus and incentive payment 

model under which providers who participate in an 
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APM and who meet certain eligibility criteria will be 

eligible to receive bonus payments. Providers who do 

not meet APM participation criteria will be reimbursed 

under a new value-based payment incentive model 

called the Merit-Based Incentive Payment System 

(MIPS). Under MIPS, provider payments will be 

subject to positive and negative adjustments based on 

the provider’s scores on certain quality and efficiency 

measures (discussed below) in relation to national 

benchmarks.  

3. APM Bonuses: From 2019-2024 providers who 

participate in an eligible APM will be eligible to receive 

an annual lump-sum bonus of 5% of their annual 

Medicare reimbursement. In order to qualify for the 

bonus, in addition to the requirements discussed 

above, the provider’s Medicare revenues from APMs 

must also meet certain minimum thresholds: For 2019-

2020 at least 25% of the provider’s Medicare revenue 

must be from a Medicare APM. For 2021-2022 at least 

50% of the provider’s revenue must come from a 

Medicare APM, or alternatively, 50% of all of the 

provider’s Medicare revenue (including commercial 

payors) must be through an APM, so long as at least 

25% of Medicare revenue is from a Medicare APM. 

For 2023 and beyond the threshold for Medicare APM 

revenue increases to 75%. Providers who meet some 

but not all of the APM bonus criteria may be eligible for 

payment incentives under MIPS. 

4. MIPS Incentives: By default providers who do not 

meet the eligibility criteria for APM bonuses will be 

reimbursed under MIPS. Under MIPS provider’s 

payments will be subject to positive or negative 

adjustments based on the provider’s score in relation 

to certain quality and efficiency measures. MIPS 

consolidates the existing PQRS measures, Meaningful 

Use incentives and Valued Based Payment 

adjustments into one aggregate score, and adds one 

additional measure called Clinical Improvement 

Activities. The four measures will be weighted initially 

at 50%, 25%, 10% and 15%, respectively. The range 

of potential payment adjustments under MIPS 

increases over time. For 2019 through 2022, potential 

payment penalties start at 4% and increase annually 

to 5%, 7% and 9%, respectively. 

The combination of the changes in the ACO Final Rule 

and implementation of the SGR Fix will create significant 

opportunities for payment enhancements for providers 

who participate in ACOs and other APMs. However, in 

order to take advantage of these opportunities, providers 

who are unaccustomed to value- and risk-based 

reimbursement associated with ACO-type arrangements 

may need to begin preparing now for several reasons. The 

minimum APM bonus revenue thresholds described above 

are not insignificant, and may take time for many providers 

to reach, especially those who have little to no revenue 

tied to value/risk-based payor contracts. In addition, the 

transition to value/risk-based reimbursement can require 

significant investments in infrastructure such as EMRs, 

training in population health management, hiring of 

dedicated care coordinators, and establishing affiliations 

with other network providers. Lastly, payors use many 

different types of value- and risk-based payment 

arrangements, each one of which may require changes in 

practice patterns and patient management techniques. 

The timeline from discussion to implementation of these 

arrangements can oftentimes last more than a year.  

Therefore, providers who do not currently participate in an 

ACO or other APM, or whose current APM revenues are 

only nominal, should consider whether now is the time to 

actively pursue participation in Medicare and commercial 

ACOs and other APM accountable care arrangements.  
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