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E n f o r c e m e n t

As in years past, the attorneys at Epstein Becker Green PC offer a look at the upcoming

year for the Occupational Safety and Health Administration. In the coming year, three ar-

eas will be of interest: targeted enforcement, with the implementation of OSHA’s new re-

cordkeeping rule starting Jan. 1 and hazard communication requirements starting June 1;

OSHA’s ambitious regulatory agenda, which includes not only silica but possible infectious

disease standards and final rules on handling whistle-blower complaints under nine federal

laws; and, at the state level, a handful of new occupational safety and health bills in Cali-

fornia.

OSHA in 2015: What to Expect in Enforcement, Regulation and California

BY VALERIE BUTERA AND ALKA RAMCHANDANI

Targeted Enforcement

O SHA has announced that it plans to continue its
current practice of conducting fewer inspections
than it has in years past, but targeting industries

and worksites with the highest injury and illness rates,
as it did in 2014. The agency has developed a robust
strategic plan to aid in reaching that goal.

Major Changes to Reporting Rules. A major new
weapon in the agency’s targeted enforcement arsenal is
a revised set of occupational injury and illness record-
keeping and reporting requirements. Beginning Jan. 1,
2015, all employers must promptly report fatalities and
certain serious injuries and illnesses to OSHA. Specifi-
cally, employers must report to OSHA any work-related
fatality within eight hours of learning of the event, and
must inform OSHA within 24 hours of learning of any
work-related loss of an eye, amputation or in-patient
hospitalization. Employers have always been required
to quickly report work-related fatalities and hospitaliza-
tions of three or more employees to OSHA, but the new
requirements regarding the immediate report of single
hospitalizations, amputations and loss of an eye will en-
able OSHA to quickly identify worksites for inspections
that it might not have identified before. In the past,
regulated employers were required to record such inci-
dents, but not immediately required to report them to
OSHA.

The Occupational Safety and Health Act has a six-
month statute of limitations, so under the old reporting
requirements, an incident resulting in a single hospital-
ization, amputation or loss of an eye may not have led
to a well-timed inspection of the incident that caused
the injury because OSHA may not have learned of the
incident until after the statute of limitations for issuing
a citation had elapsed. The new reporting rules support
OSHA’s stated mission to focus its inspections on em-
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ployers with the highest rates of injuries and illnesses—
providing the agency with data in real time so that it can
make more informed decisions about where to deploy
its compliance officers.

OSHA has also added a number of industries that
haven’t previously been required to navigate the com-
plexities of its work-related injury and illness record-
keeping rule to its list of employers that must now keep
such records. Additions to the list include retailers of all
kinds, including automotive dealers, specialty food
stores, and beer and wine sellers. Other major indus-
tries added to the list include ambulatory health-care
services, bakeries and companies that rent out or lease
various types of equipment and machinery.

A simple review of OSHA’s website will, in most
cases, do little to inform employers whether their busi-
nesses are required to keep OSHA injury and illness re-
cords, much less how to fully comply with the rule—it
is anything but simple to fully comprehend. Employers
new to the recordkeeping requirement are likely to re-
quire substantial training to ensure compliance with the
rule and avoid recordkeeping citations.

Severe Violator Enforcement Program. The Severe Vio-
lator Enforcement Program (SVEP) was established in
2010 and directs enforcement resources at employers
who ‘‘demonstrate indifference to OSH Act obligations’’
by committing certain aggravated violations. The pro-
gram subjects employers to enhanced enforcement
measures and penalties for certain willful, repeat and
failure-to-abate violations.

A total of 423 employers populated the SVEP list at
the end of OSHA’s fiscal year—an increase of 23 per-
cent from a year ago. Construction companies account
for about 60 percent of the list, with manufacturers rep-
resenting another 28 percent. About 55 percent of em-
ployers on the list have fewer than 10 employees. Only
14 percent are employers with more than 100 workers.

Disturbingly, when an employer is issued a citation
or citations that OSHA believes justify adding the em-
ployer to the SVEP list, the employer is added to the list
before it even has an opportunity to demonstrate
whether the citation(s) that got them there are valid.
Moreover, OSHA will engage in a public shaming
campaign—issuing damning press releases and using
social media to paint the employer as a bad actor and
placing the employer on a publicly accessible list, from
which it is extremely difficult to be removed.

Because of the tremendously negative impact of be-
ing included on the list, employers facing inclusion in
the program are significantly more likely to contest ci-
tations than all other employers. Employers seek to
have the citations that put them on the list withdrawn
or dismissed, removing them from the program. If trig-
gering citations aren’t withdrawn or dismissed, the em-
ployer must settle with OSHA and spend a minimum of
three years in the program.

There are multiple negative consequences to inclu-
sion in the program. If the employer has multiple work-
sites, OSHA will inspect them all and is likely to per-
form frequent follow-up inspections. Employers on the
SVEP list with multiple worksites are also often tar-
geted for so-called Corporate Settlement Agreements
(CSAs).

CSAs require employers to take corrective actions to
settle citations issued at one worksite and apply them to
all of the employers’ other worksites. Although OSHA

states that CSAs should be directed at areas of health
and safety that have been the subject of a citation, the
agency will also consider going beyond the subject of
the citations issued and include additional safety and
health program enhancements. Examples of enhance-
ments OSHA is likely to seek in its CSAs includes a cor-
poratewide injury and illness prevention program; hir-
ing a benefits expert consultant to assist in developing
alternate safety-based provisions in its incentive and
bonus programs; requiring noise abatement procedures
or ergonomics programs at all locations; uniform per-
sonal protective equipment requirements at all loca-
tions; and hiring a third party consultant to conduct pe-
riodic safety and health audits of the worksites and
make recommendations on how to mitigate the risks,
which the employer would be required to implement at
all worksites.

Hazard Communication Standard. In 2012, OSHA dra-
matically changed the hazard communication standard
(HAZCOM), which hadn’t been changed since 1994, in
order to align it with the Globally Harmonized System
of Classification and Labelling of Chemicals (GHS)—a
project being carried out by the United Nations. The
goal of the GHS and of changing the HAZCOM Stan-
dard is to provide a common and coherent approach to
classifying chemicals and communicating hazard infor-
mation on labels and safety data sheets, which cur-
rently vary greatly among different countries and even
among agencies within the same country.

A transition period was built into the move from the
1994 version of the standard to the 2012 version. Dur-
ing the transition, employers have been permitted to
comply with the 1994 version of the standard, the 2012
version or both. Whichever compliance strategy they
chose, however, all regulated entities were required to
train their employees on the label elements and safety
data sheet format by Dec. 1, 2013.

The rubber really hits the road on June 1, when the
regulated community is required to comply with nearly
every requirement of the revised standard. There is a
great deal of ambiguity in the revised standard, which
led to a number of pre-enforcement actions that sought
to prohibit enforcement of the standard, but all of them
failed. Accordingly, as of June 1, employers should an-
ticipate that compliance officers will carefully study
training materials and records, safety data sheets, label-
ing and the like. And employers should anticipate cita-
tions, particularly as OSHA compliance officers haven’t
necessarily received clear guidance on every element of
the new rule.

Temporary Employees. On July 15, 2014, OSHA issued
a policy memo to its field offices outlining when a com-
pliance officer visiting a worksite should enlarge the in-
spection to include agencies providing temporary work-
ers to the site. Generally, compliance officers were in-
structed that whenever a temporary worker was
exposed to a violation, the compliance officer should
determine whether the temporary agency was aware of
the hazards or could have known about them. As a re-
sult, OSHA inspections involving temporary employee
agencies increased 322 percent in fiscal 2014. But only
15 percent of the inspections resulted in citations being
issued to temporary employee agencies.

Employers shouldn’t be fooled by these numbers,
however. OSHA has cited many host employers for al-
leged violations related to temporary workers but found
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no basis for issuing citations to the temporary staffing
agencies involved. Host employers are expected to pro-
vide a safe work environment for all of the employees
working at their facilities—including temporary work-
ers and contractors. Host employers and staffing agen-
cies should pay particularly close attention to health
and safety training, as numerous host employers were
cited for failure to train temporary workers in 2014, and
in those inspections in which staffing agencies received
citations, often the citations alleged lack of training by
the temporary agency. OSHA will be continuing its em-
phasis on protecting temporary workers in 2015.

Whistle-Blowers. Whistle-blower claims are steadily
rising. OSHA is charged with handling 22 different fed-
eral whistle-blower statutes. New claims have dramati-
cally increased under the vast majority of those stat-
utes. Complaints of employer retaliation under the
OSHA statute alone have risen 70 percent since 2005.
Whistle-blower investigators rarely find merit to these
claims. Of the total number of claims determinations
from 2005 to present, only 2 percent have been resolved
on the merits. By comparison, during the same time pe-
riod, 60 percent have been dismissed. (Others have
been withdrawn, kicked out or resolved in some type of
settlement.)

Complaints are nonetheless expected to continuously
rise, as employees have become much more familiar
with their rights under the various statutes containing
whistle-blower provisions. Particularly savvy complain-
ants are filing complaints under multiple statutes simul-
taneously. Employers are advised to remain vigilant in
this area. OSHA has expended tremendous resources
and placed special emphasis on the whistle-blower pro-
tection program. Accordingly, employers should, at a
minimum, be prepared to produce comprehensive dis-
ciplinary policies, evidence that those policies have
been consistently applied, records of disciplinary ac-
tions and copies of all performance reviews if ever
faced with a whistle-blower investigation.

An Ambitious Regulatory Agenda
On Nov. 21, 2014, the Department of Labor released

its Agency Rule List, which provides the status of all
rulemaking efforts at each of its agencies. OSHA domi-
nated the list of regulatory activity in the department,
listing 26 regulations in the pre-rule, proposed rule and
final rule stages. Of these 26 regulations, OSHA an-
nounced that its top priorities include the following:

s Efforts to control exposure to crystalline silica:
Workers are exposed to silica dust in general industry,
construction and maritime industries. Silica exposure
can lead to a number of disabling illnesses and fatali-
ties. OSHA issued a notice of proposed rulemaking in
2013 and has collected an extensive amount of data
from chemical standard-setting organizations and in-
dustry and trade groups. Given the volume of data that
it must consider, it is too soon to tell when the final rule
will be promulgated.

s Enhancements to current infectious disease pro-
tocols in health care and other high-risk environ-
ments: Employees in health care and other high-risk
environments face long-standing infectious disease
hazards such as tuberculosis, chickenpox, shingles and
measles, as well as new and emerging infectious dis-

ease threats, such as Ebola, SARS and pandemic influ-
enza. Health-care workers and workers in related occu-
pations, or those who are exposed in other high-risk en-
vironments, are at increased risk of contracting
infectious diseases that can be transmitted through a
variety of exposure routes. OSHA is concerned about
the ability of employees to continue to provide health
care and other critical services without unreasonably
jeopardizing their health. OSHA is considering the need
for a standard to ensure that employers establish a com-
prehensive infection control program and control mea-
sures to protect employees from exposures to infectious
pathogens that can cause serious diseases. The initia-
tive was slated for review under the Small Business
Regulatory Enforcement Fairness Act (SBREFA) by the
end of December. (SBREFA requires a panel to meet
with representatives of directly regulated small busi-
nesses and offers an opportunity for small businesses to
provide advice and recommendations on regulatory al-
ternatives to minimize the burden on small businesses.)

s Issuance of a final rule modernizing its reporting
system for occupational injuries and illnesses, requir-
ing electronic submission of injury and illness survey
data, which, notably, would be made publicly avail-
able: OSHA believes that the collection of worksite-
specific injury and illness data in electronic format on a
timely basis is needed to help the agency more effec-
tively prevent injuries and illnesses and to support
President Barack Obama’s Open Government Initiative
to increase the ability of the public to easily find, down-
load and use the resulting data set generated and held
by the federal government. This rule has been highly
controversial with respect to the cost to employers of in-
stituting an electronic system and the fact that the infor-
mation will be made publicly available. The comment
period on the notice of proposed rulemaking recently
ended, and OSHA aspires to finalize this rule by August
2015.

s Issuance of final rules regarding procedures for
handling whistle-blower complaints under nine of the
22 federal statutes that include whistle-blower protec-
tion provisions that OSHA has been tasked with inves-
tigating and enforcing: OSHA anticipates the publica-
tion of these final rules early next year.

Changes for California Employers
California has enacted several new occupational

safety and health laws that will take effect after Jan. 1.

Hospitals’ New Obligation to Include Workplace Safety
Procedures in Injury and Illness Prevention Plan (Senate
Bill 1299). Prior to this bill, state law required employ-
ers to establish, implement and maintain an effective
written, industry-specific illness and injury prevention
program. The injury and illness prevention plan needed
to include a system for identifying and evaluating work-
place hazards, including scheduled periodic inspec-
tions; methods and procedures for correcting unsafe or
unhealthy conditions and work practices in a timely
manner; a training program designed to provide in-
struction with respect to hazards specific to each em-
ployee’s job assignment; and systems for communicat-
ing with employees on health and safety matters, in-
cluding provisions designed to encourage employees to
inform the employer of hazards at the worksite without
fear of reprisal.
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Under the Health and Safety Code, hospitals are al-
ready required to conduct annual security and safety
assessments, and develop and annually update security
plans with measures to protect personnel, patients and
visitors, from aggressive or violent behavior. Addition-
ally, hospitals have to include in their plan the follow-
ing:

s specified security considerations, including those
relating to staffing, security personnel availability, edu-
cation and training related to appropriate responses to
violent acts;

s efforts to cooperate with local law enforcement
when an incident occurs;

s a consultation process with affected employees,
including the recognized collective bargaining agent;
and

s a report to law enforcement within 72 hours of any
assault or battery that results in injury or involves the
use of a firearm or other dangerous weapon against on-
duty hospital personnel.

The Senate reviewed information from the Bureau of
Labor Statistics that indicated a health-care and/or so-
cial assistance worker is nearly five times more likely to
be the victim of a nonfatal assault or violent act by an-
other person than the average worker in all other major
industries.

The new law requires that the Cal/OSHA board adopt
standards developed by Cal/OSHA that require speci-
fied types of hospitals, including general acute care
hospitals or acute psychiatric hospitals, to adopt a
workplace violence prevention plan as part of their in-
jury and illness prevention plan to protect health-care
workers and other facility personnel from aggressive
and violent behavior. The bill is only applicable to hos-
pitals that are defined and licensed as general acute
care hospitals, acute psychiatric hospitals or special
hospitals. The board must adopt by Jan. 1, 2016, new
standards that include requirements that there be a
workplace violence prevention plan in effect; annual
education and training regarding the plan and how to
recognize and report violent incidents; a system for re-
sponding to and investigating violent incidents; and a
system to assess and improve the plan annually. Hospi-
tals must retain records of incidents for a period of five
years. The law also provides that by Jan. 1, 2017, the di-
vision shall annually post on its website information
that it received regarding violent incidents that oc-
curred in the previous year.

The division is likely to develop this new regulation
and implement it within the next six months. Thereaf-
ter, there will be an increase in enforcement under this
provision. Employers that are identified under this law
should review their injury and illness prevention plans
and establish new policies and programs that cover the
requirements under the new law.

An Employer’s Obligation to Abate a Hazard (Assembly
Bill 1634). Prior to this bill, an employer wasn’t required
to abate a hazard if it has appealed a citation. There
were several concerns that citations may not be heard
or ruled upon for months or years, which can allow
dangerous workplace conditions to continue for months
after an inspector has ruled that a workplace is unsafe.

Existing law authorized the division to propose ap-
propriate modifications concerning the characterization

of violations and corresponding modifications to civil
penalties for violations, and it requires the division to
require the employer to submit a signed statement un-
der penalty of perjury that it has complied with the
abatement terms within the period listed. Generally, an
employer’s obligation to abate a condition is stayed un-
til the conclusion of an appeal.

The bill prohibits the division from granting—for se-
rious violations—a proposed modification to civil penal-
ties for abatement or credit for abatement unless the
employer has actually abated the violation. In the alter-
native, the division may grant a proposed modification
or credit if the employer has submitted a statement to
the division under penalty of perjury, along with any
supporting evidence, that it has complied with the
abatement terms. The division may only grant a modifi-
cation if the employer abates the violation, or if an em-
ployer provides a signed statement and supporting evi-
dence showing it abated the violation within 10 working
days after the abatement deadline listed on the citation.
The bill generally prohibits the stay or suspension of a
requirement to abate a hazard if the employer has filed
a petition for reconsideration of a citation that is classi-
fied as a serious, repeat serious or willful violation. The
division may stay abatement if the employer can dem-
onstrate that a stay or suspension won’t adversely affect
the health and safety of its workers.

A New Component to Penalties for Failing to Provide
Cool-Down Periods (Senate Bill 1360). Last year the Cali-
fornia Legislature joined Cal/OSHA’s fight in prevent-
ing heat illness prevention, and passed a bill amending
California Labor Code Section 226.7 to include penal-
ties for failure to provide Cool-Down Recovery Periods
(CDRPs).

California employers are now required to pay a pre-
mium for not providing CDRPs to employees. An im-
portant distinction between the 226.7 and Cal/OSHA’s
heat illness prevention rule is that Cal/OSHA’s rule ap-
plied only to employees working in high heat condi-
tions, whereas the CDRP legislation doesn’t identify
specific working conditions that trigger it. Additionally,
the legislative history of Cal/OSHA specifically states
that the board didn’t interpret a CDRP to be a paid
break. The amendment allowed private litigants to re-
cover for violations.

Labor Code 226.7 provided that it prohibited an em-
ployer from requiring an employee to work during a
meal or rest or recovery period. The California Indus-
trial Wage Orders (IWC) require that a rest period be
counted as hours worked.

The statute as enacted was vague and ambiguous.
The statute failed to specifically identify the ‘‘recovery
period’’ as a cool-down period afforded under the Cal/
OSHA regulations. It also didn’t specify that the CDRP
be paid.

The new bill clarifies the statute by amending Labor
Code Section 226.7 to declare that a ‘‘recovery period’’
means a cool-down period afforded to an employee to
prevent heat illness. The bill also states that any recov-
ery period shall be counted as hours worked, for which
there shall be no deduction from wages.

This will affect employers that pay their employees
under piecemeal agreements. Employers should make
sure that their employees are being paid for any
CDRPs.
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Reporting by E-Mail (Assembly Bill 326). Under existing
law, an employer has to file a report of every serious or
fatal work-related injury with the division. The report
was to be made by either telephone or telegraph.

The division is amending its statute to become more
progressive. The new bill amends the statute to state

that an employer makes an immediate report by either
telephone or e-mail.

Employers should start reporting via e-mail to create
documentary evidence that they have been reporting
the injuries in a timely manner.
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