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Money for Nothing — AAA Filing Fees in Multiemployer Pension Withdrawal
Liability Arbitrations Leave Employers in Dire Straits

BY MARK M. TRAPP

T he Multiemployer Pension Plan Amendments Act
of 1980 (‘‘MPPAA’’) requires ‘‘any dispute’’ be-
tween an employer and a multiemployer pension

plan concerning a withdrawal liability determination to
be ‘‘resolved through arbitration.’’ 1 The MPPAA was
enacted into law on September 26, 1980. 2 The law di-
rected the Pension Benefit Guaranty Corporation
(‘‘PBGC’’) to ‘‘promulgate’’ fair and equitable proce-
dures under which arbitrations ‘‘shall be conducted[.]’’
3

In the early years under the MPPAA, because the
PBGC had not yet promulgated regulations under
which arbitrations were to be conducted, employers
faced with withdrawal liability assessments most often
used the American Arbitration Association’s (‘‘AAA’’)
Multiemployer Pension Plan Arbitration Rules for With-

drawal Liability Disputes (the ‘‘AAA Rules’’).4 Some
pension funds began adopting rules requiring the use of
the AAA Rules for arbitrations.

Due to the infrequency with which any particular em-
ployer faced an assessment, the relatively small
amounts charged, and the practical necessity brought
about by the AAA Rules being the ‘‘only game in town,’’
whether or not fund rules requiring the use of the AAA
were ever legally permissible or could be incorporated
into enforceable contractual obligations was of little
practical significance to most employers. Accordingly,
the common misconception that a fund may dictate the
manner of initiating arbitration took hold early on
among many plan sponsors, practitioners, employers,
arbitrators and eventually a few courts. 5

This may have begun to change last year, when the
AAA–without ever seeking or receiving PBGC
approval–revised its rules and drastically increased the

1 29 U.S.C. § 1401(a)(1).
2 29 U.S.C. § 1461(e)(1).
3 29 U.S.C. § 1401(a)(2).

4 As discussed further below, the PBGC had early on sug-
gested using AAA or similar organizations while PBGC devel-
oped applicable regulations. See PBGC Op. Ltr. 82-32 (Oct. 28,
1982).

5 See e.g. Robbins v. B and B Lines, Inc., 830 F.2d 648, 651
(7th Cir. 1987 ) ((failure to pay AAA filing fee rendered initia-
tion of arbitration untimely); and Board of Trustees v. F.C. Par-
sons, Inc., 5 Empl. Benefits Cas. (BNA) 2277, 2278-79 (D.
Wash. 1984). Whether or not the Robbins and F.C. Parsons
cases were correct when decided, they should not control as to
arbitrations initiated today, as they arose prior to the time the
PBGC regulations took effect. Robbins, 830 F.2d 648, 651, fn. 6
(‘‘At the time this dispute arose, the PBGC had failed to pro-
mulgate comprehensive arbitration rules.’’). F.C. Parsons was
decided in 1984, more than a year before the PBGC issued its
final regulations.
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filing fees it charges to initiate arbitration. 6 In most in-
stances the increased fee is four, five or even ten or
more times the prior amount, and is nearly always paid
by the employer. 7 For example, the filing fee to initiate
arbitration for a ‘‘typical’’ withdrawal liability assess-
ment of up to one million dollars 8 increased from a flat
$650 to anywhere from $2800 to $6200, plus an addi-
tional ‘‘final fee’’ of $1250 to $2500. 9

Given these significant increases, and the fact that
the PBGC long ago promulgated regulations under
which parties may initiate arbitration for free, employ-
ers and practitioners are beginning to challenge fund
rules that require the payment of filing fees. While
some plan sponsors may dispute it, employers have
strong arguments that they may initiate arbitration on
their own, for free, despite any fund rule requiring the
use of the AAA. In fact, a persuasive case can be made
that fund rules that attempt to compel withdrawn em-
ployers to initiate arbitration only through the AAA are
unlawful.

Brief History of the Use of AAA Rules and the
PBGC’s Promulgation of Arbitration

Procedures
As noted above, when the MPPAA took effect in late

1980, there were no existing rules under which the
now-mandated arbitrations were to take place. While
the law directed the PBGC to promulgate ‘‘fair and eq-
uitable procedures’’ under which arbitration proceed-
ings were to be conducted, 10 agency promulgation of
regulations takes time. 11 Accordingly, the MPPAA per-
mitted parties faced with arbitration in the interim to
take ‘‘any reasonable action,’’ which would be treated

as having complied with the regulations. 12 The AAA is-
sued its initial rules for the resolution of withdrawal li-
ability disputes, effective June 1, 1981. 13 Those rules
noted that while ‘‘the PBGC has not issued regulations
. . . it sees no reason why multiemployer plan sponsors
should not use reasonable procedures, including the
AAA Rules, in resolving these disputes.’’ 14

The first two withdrawal liability assessment arbitra-
tions were conducted in early 1982, and the decisions
issued in June and July of that year. 15 Both opinions
noted that the PBGC had ‘‘not yet promulgated . . . fair
and equitable procedures under which an arbitration
proceeding . . . should be conducted,’’ and so the arbi-
trations had been conducted pursuant to the AAA
Rules. 16

Later that year, the PBGC noted that while it was still
‘‘working on’’ promulgating a regulation to govern the
conduct of arbitration, ‘‘there is no need to await its
publication.’’17 Instead, the PBGC officially opined that
‘‘[i]n the interim, multiemployer plan sponsors and em-
ployers may use any reasonable procedures, such as
those established by the American Arbitration Associa-
tion and the Federal Mediation and Conciliation Ser-
vice.’’ 18

On July 7, 1983, the PBGC finally proposed regula-
tions governing withdrawal liability arbitrations.19 Im-
portantly, under the PBGC’s proposed rules, the initia-
tion of arbitration was intended to be a simple matter of
notice between the parties; no third party involvement
was required or even suggested: ‘‘Arbitration is initi-
ated by one of the parties to a dispute by service on the
other party of a notice of initiation.’’ 20

Following the notice and comment procedure, the
PBGC’s proposed rules were made final two years later,
and apply to arbitration proceedings initiated on or af-
ter September 26, 1985. 21 The final rules demonstrate
that the PBGC was clearly wary of allowing funds to
adopt their own procedures for arbitrations. For ex-

6 See http://www.adr.org/aaa/faces/aoe/lee/
pensionemployeebenefitplanclaims (last visited November 11,
2014).

7 The AAA Rules require the ‘‘initiating party’’ to pay the
‘‘appropriate administrative fee’’ in order to initiate arbitra-
tion. See 2013 AAA Rules, Section 7(a), Initiation of Arbitra-
tion; and Standard Fee Schedule (‘‘An Initial Filing Fee is pay-
able in full by a filing party when a claim . . . is filed.’’) While
in theory a fund could initiate arbitration and subject itself to
the filing fee, this is highly unlikely because a fund ‘‘wins’’ if
arbitration is not initiated. See 29 U.S.C. § 1401(b)(1). Thus, as
a practical matter, the employer is the only party with a real
interest in initiating arbitration. See National Shopmen Pen-
sion Fund v. DISA Industries, Inc., 653 F.3d 573, 579 (7th Cir.
2011)(‘‘The upshot is that either party may seek arbitration,
but only the employer suffers a consequence for failing to do
so.’’).

8 One prominent arbitrator has noted that a ‘‘ ‘small’ case
may well involve hundreds of thousands of dollars; large cases
involve many millions of dollars.’’ Jaffe, Ira F. (1992) ‘‘The Ar-
bitration of Statutory Disputes: The Role of the Arbitrator–
Procedural and Substantive Considerations,’’ Hofstra Labor
and Employment Law Journal: Vol. 10, p. 317, 327.

9 See 2013 AAA Rules, Standard Fee Schedule. Larger
cases cost even more, from $11,450 for cases from one million
to five million, and $14,200 for cases from five million to ten
million. The AAA caps its fees at $65,000, plus a $6000 final
fee.

10 29 U.S.C. § 1401(a)(2).
11 See PBGC Op. Ltr. 83-17 (Aug. 1, 1983)(‘‘Congress also

recognized that the PBGC would require time to develop the
regulations . . . that it is specifically required or authorized to
promulgate under the [MPPAA].’’).

12 See P.L. 96-364, Title IV, § 405(a), 94 Stat. 1303 (Sept. 26,
1980).

13 See 1981 AAA Rules.
14 1981 AAA Rules, Introduction.
15 See Penn Textile Corp. and Textile Workers Pensions

Fund, 3 EBC 1609 (Pritzker, Arb. 1982), and and Herman Se-
gall, Inc. and ILGWU Retirement Fund, 3 EBC 2449 (Pilsbury,
Arb. 1982).

16 Penn Textile, 3 EBC at 1622 (noting the AAA Rules were
‘‘to fill this void’’), and Herman Segall, 3 EBC at 2454 (noting
AAA sponsored its rules ‘‘[t]o fill this regulatory void’’).

17 See PBGC Op. Ltr. 82-32 (Oct. 28, 1982). The PBGC had
apparently endorsed the AAA rules even prior to this opinion
letter. See Republic Industries, Inc. v. Central Pa. Teamsters
Pension Fund, 534 F. Supp. 1340, 1348 (E.D. Pa. 1982) (‘‘PBGC
has adopted, as an interim measure, rules of the American Ar-
bitration Association and has stated that they will control arbi-
tration procedures.’’), rev’d on other grounds, 693 F.2d 290 (3d
Cir. 1982).

18 See PBGC Op. Ltr. 82-32 (Oct. 28, 1982).
19 See Arbitration of Disputes in Multiemployer Plans, 48

Fed. Reg. 31,251 (July 7, 1983)(noting that PBGC has been
‘‘charged’’ by Congress ‘‘with establishing fair and equitable
procedures for the conduct of an arbitration proceeding’’).

20 See Arbitration of Disputes in Multiemployer Plans, 48
Fed. Reg. 31,251 (July 7, 1983). In fact, as noted by the Seventh
Circuit, ‘‘[g]iving the other party notice of arbitration is the
only requirement under the PBGC rules for initiating arbitra-
tion.’’ Cent. States, Se. & Sw. Areas Pension Fund v. Ditello,
974 F.2d 887, 892 (7th Cir. 1992) (emphasis added).

21 29 C.F.R. § 4221.1(b).
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ample, the PBGC rejected one suggestion ‘‘that plans be
permitted to enforce any procedural rules that were not
in ‘direct conflict’ with the regulation,’’ finding that
‘‘there is too great a danger of unfairness if plans are
allowed broad discretion to adopt procedural rules.’’ 22

Despite the PBGC’s promulgation of governing regu-
lations, over the past three decades most withdrawal li-
ability arbitrations have been initiated and conducted
pursuant to the AAA Rules. In fact, many pension plans
still require employers to initiate arbitration with the
AAA, and that arbitrations be conducted pursuant to
the AAA Rules.23 This is likely due, at least partially, to
a PBGC regulation purporting to allow the PBGC to
‘‘approve’’ so-called ‘‘alternative’’ arbitration proce-
dures. 24

The Statutory and Regulatory Framework
Requires Promulgation, Not Approval

Despite the fact that the AAA Rules have long been
applied in withdrawal liability disputes, employers who
challenge the conventional wisdom stand a good
chance of prevailing. This is especially true as to the lat-
est version of the AAA Rules, which the AAA unilater-
ally amended last year.

To begin with, the presumptive statutory method for
initiating arbitration does not involve the AAA at all.
Congress mandated that any arbitration under the MP-
PAA ‘‘shall be conducted in accordance with fair and
equitable procedures . . . promulgated by the [PBGC].’’
25 It is true that, during the period the PBGC was pro-
mulgating the required procedures, parties were al-
lowed to use other ‘‘reasonable’’ procedures, but once
the PBGC issued its final regulations, those promul-
gated regulations were to control. 26 The regulations ap-
ply ‘‘to arbitration proceedings initiated pursuant to
section 4221 of ERISA and this part on or after Septem-
ber 26, 1985.’’ 27

No version of the AAA Rules has ever been ‘‘promul-
gated’’ by the PBGC. As used in the statute, ‘‘promul-
gate’’ signifies the ‘‘notice and comment’’ procedures of
the Administrative Procedures Act (‘‘APA’’).28 How-

ever, no version of the AAA rules has ever gone through
the notice and comment rulemaking required under the
APA.

Instead, on September 19, 1985, the PBGC ‘‘ap-
proved’’ the 1981 AAA Rules ‘‘on its own initiative,’’
with no notice, no comment period, and no public
evaluation of their merits. 29 Similarly, in 1986, acting
at the request of the AAA (which had recently revised
its prior rules), the PBGC ‘‘approved’’ the 1986 AAA
Rules, again with no notice, no comment period, and no
public evaluation.30 In both instances, the PBGC failed
to comply with the 30-day mandatory notice period be-
fore a substantive rule becomes effective. 31

While it is clear that no version of the AAA Rules has
ever been promulgated, the 1981 and 1986 versions can
at least claim to have been ‘‘approved’’ by the PBGC.
Even so, there is a fundamental difference between ‘‘ap-
proval’’ and ‘‘promulgation.’’ 32 Because the statute ex-
plicitly calls for promulgation, ‘‘approval’’ is not
enough.

Indeed, it is questionable whether the PBGC even has
authority to allow ‘‘alternative’’ procedures—the MP-
PAA directs that all arbitration proceedings ‘‘shall be
conducted in accordance with fair and equitable proce-
dures . . . promulgated by the [PBGC].’’ 33 Any ‘‘alterna-
tive’’ to these procedures by definition sidesteps this
command, allows arbitrations to be conducted in accor-
dance with procedures which have not been promul-
gated ‘‘by the PBGC,’’ and delegates regulatory author-
ity to a private entity. 34

The 2013 AAA Rules Have Never Been
Approved

Assuming, arguendo, the PBGC may approve alterna-
tive procedures to those it promulgates, the PBGC has
never approved the 2013 AAA Rules. The pertinent
regulation states:

In lieu of the procedures prescribed by this part, an
arbitration may be conducted in accordance with an al-

22 See Arbitration of Disputes in Multiemployer Plans, 50
Fed. Reg. 34,679 (Aug. 27, 1985).

23 See Jaffe, Ira F. (1992) ‘‘The Arbitration of Statutory Dis-
putes: The Role of the Arbitrator – Procedural and Substantive
Considerations,’’ Hofstra Labor and Employment Law Journal:
Vol. 10, p. 317, 327 (‘‘The AAA rules are referenced specifically
in many multi-employer pension plans and plan rules.’’).

24 29 C.F.R. § 4221.14(a)(‘‘In lieu of the procedures pre-
scribed by this part, an arbitration may be conducted in accor-
dance with an alternative arbitration procedure approved by
the PBGC in accordance with paragraph (c) of this section.’’).

25 29 U.S.C. § 1401(a)(2) (emphasis added).
26 See P.L. 96-364, § 405(a)(reasonable action taken ‘‘dur-

ing the period before such regulations take effect shall be
treated as complying with such regulations for such
period.’’)(emphasis added).

27 29 C.F.R. § 4221.1(b).
28 See Exelon Generation Co. v. Local 15, IBEW, 676 F.3d

566, 577 (7th Cir. 2012)(‘‘To promulgate a ‘legislative rule,’ an
agency subject to the APA must comply with the notice-and-
comment rulemaking procedures of 5 U.S.C. § 553.’’). See also
Centra, Inc. v. Cent. States, Se. and Sw. Areas Pens. Fund, 578
F.3d 592, 601 (7th Cir. 2009)(noting difference between mere
opinion letters and ‘‘promulgated regulations’’); PBGC Op. Ltr.
87-7 (July 21, 1987) (difference between opinion letters and

‘‘substantive rules promulgated in accordance with the notice
and comment requirements of the [APA.]’’); and American Pa-
per Inst., Inc. v. EPA, 882 F.2d 287, 288 (7th Cir. 1989) (‘‘Prom-
ulgation means issuing a document with legal effect.’’).

29 See 50 Fed. Reg. 38,046. The PBGC issued its approval on
September 13, 1985, which was subsequently published in the
Federal Register on September 19, 1985. 50 Fed. Reg. 38,046.
But the PBGC’s authority to approve alternative rules, a power
it granted unto itself in its final rule on August 27, only became
effective on September 26, 1985, thirty days after its publica-
tion in the Federal Register. See 50 Fed. Reg. 34,679. Thus, the
PBGC’s approval on September 19 was exercised under au-
thority it arrogated to itself, and which, even if proper, had not
yet taken effect.

30 See 51 Fed. Reg. 22,585.
31 See 5 U.S.C. § 553(d)(1). In contrast, as required by the

APA, the PBGC’s regulations took effect 30 days after publica-
tion. See 50 Fed. Reg. 34,679.

32 See Roll Coater, Inc. v. Reilly, 932 F.2d 668, 670-71 (7th
Cir. 1991).

33 29 U.S.C. § 1401(a)(2).
34 See Ass’n of Am. R.R. v. DOT, 721 F.3d 666, 670 (D.C.

Cir. 2013)(‘‘Federal lawmakers cannot delegate regulatory au-
thority to a private entity. To do so would be legislative delega-
tion in its most obnoxious form.’’).
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ternative arbitration procedure approved by the PBGC
in accordance with paragraph (c) of this section. 35

Under the referenced section, the PBGC ‘‘may ap-
prove arbitration procedures on its own initiative by
publishing an appropriate notice in the Federal Regis-
ter.’’36 In addition, a ‘‘sponsoring organization’’ may
‘‘request approval of its procedures by submitting an
application to the PBGC.’’37 Under either method, the
PBGC must affirmatively approve any alternative rules
by publication in the Federal Register.38 The PBGC has
never approved the 2013 AAA Rules through publica-
tion in the Federal Register. 39

The 1986 AAA Rules Are No Longer In Effect
Because it appears that the 2013 AAA Rules have

never been approved in the required manner, it might
be asserted that the 1986 AAA Rules remain in effect. It
is true that ‘‘unless the notice of approval specifies oth-
erwise, approval will remain effective until revoked by
the PBGC through a Federal Register notice.’’40 How-
ever, while the PBGC’s 1986 approval may still be in ef-
fect, the 1986 AAA Rules are not – the AAA itself de-
cided as much, by noting they have been ‘‘revised effec-
tive February 1, 2013.’’ 41

Moreover, the AAA itself requires that the ‘‘Rules and
any amendment thereof shall apply in the form obtain-
ing at the time the arbitration is filed[.]’’42 Thus, the
AAA is currently administering its unapproved 2013
rules, rather than its supposedly approved 1986 rules.

Nor is there a solid basis for asserting that the 1986
AAA Rules remain in effect, subject to the 2013 rates.
Both times the PBGC approved the AAA rules, it ap-
proved them as an entire set.43 This is consistent with
the requirement that any ‘‘alternative procedure shall
govern all aspects of the arbitration[.]’’ 44 Thus, the
PBGC may not approve arbitration procedures piece-

meal – the regulation contemplates approval only of
proposed procedures that govern ‘‘all aspects’’ of the
arbitration process, from beginning to end, from start to
finish, from initiation to conclusion. 45

Changing even one aspect changes the whole pro-
cess, as surely as substituting a single ingredient in a
cake recipe alters the final product. While the PBGC
may have approved the AAA’s 1986 ‘‘recipe’’ for arbi-
trations, it has never approved the 2013 recipe, which
uses different, unapproved and more costly ingredients.
46

The PBGC Regulations Allow Employers to
Initiate Arbitration Through a Simple Notice,

Without Payment of a Filing Fee
The PBGC-promulgated regulations govern with-

drawal arbitrations, under which an employer is free to
initiate arbitration simply by giving notice to the fund.47

In fact, ‘‘[g]iving the other party notice of arbitration is
the only requirement under the PBGC rules for initiat-
ing arbitration.’’48 Nothing in the statute or the regula-
tions requires an employer to utilize the AAA,49 or to
pay a filing fee. 50

While the AAA may be useful in providing a panel of
arbitrators from whom the parties could select, there is
no requirement that this be done. Instead, once arbitra-
tion has been initiated, either party is free to propose or
reject potential arbitrators until the parties mutually
consent to an arbitrator.51 If the parties fail to select an
arbitrator within forty-five days (or to agree to an ex-
tension of time), either or both ‘‘may seek the designa-
tion and appointment of an arbitrator in a United States
district court pursuant to the provisions of’’ the Federal
Arbitration Act.52 In the absence of an agreement call-
ing for a different allocation, the arbitrator’s fees are to
be split equally by the parties. Thus, existing law pro-

35 29 C.F.R. § 4221.14(a)(emphasis added).
36 29 C.F.R. § 4221.14(c). The PBGC employed this method

in 1985 when it approved the 1981 AAA Rules. 50 Fed. Reg.
38,046 (Sep. 19, 1985).

37 29 C.F.R. § 4221.14(c). This procedure was followed in
1986, when the PBGC approved the AAA’s proposed changes
(including an increased filing fee) to the 1981 AAA Rules. See
51 Fed. Reg. 22,585 (June 20, 1986)(‘‘the PBGC has, at the re-
quest of . . . the AAA, reviewed the proposed amend-
ments. . .’’)(emphasis added). The 1986 AAA Rules increased
the filing fee from $500 to $650. The AAA has never sought
PBGC approval of the 2013 AAA Rules, which contain far
greater fee increases.

38 See 29 C.F.R. § 4221.14(c)(‘‘The PBGC may approve ar-
bitration procedures on its own initiative by publishing an ap-
propriate notice in the Federal Register.’’)(emphasis added);
and 29 C.F.R. § 4221.14(d)(‘‘Notice of the PBGC’s decision on
the application shall be published in the Federal
Register.’’)(emphasis added).

39 Cf. American Paper Inst., Inc., v. EPA, 882 F.2d 287, 289
(7th Cir. 1989)(‘‘failure to publish in the Federal Register is the
best evidence that a document lacks legal effect.’’).

40 29 C.F.R. § 4221.14(d).
41 2013 AAA Rules.
42 2013 AAA Rules, Section 1 (emphasis added).
43 See 50 Fed. Reg. 38,046 (approving ‘‘the Multiemployer

Pension Plan Arbitration Rules effective June 1, 1981
. . .’’)(emphasis added); and 51 Fed. Reg. 22,586 (approving the
‘‘Multiemployer Pension Plan Arbitration Rules, as revised ef-
fective September 1, 1986.’’)(emphasis added).

44 29 C.F.R. § 4221.14(b)(emphasis added).

45 Id.
46 The standard set forth in 29 C.F.R. § 4221.14(d), allows

the PBGC to approve rules it determines ‘‘will be substantially
fair,’’ rather than ‘‘fair and equitable’’ as required by the MP-
PAA. 29 U.S.C. § 1401(a)(2). The PBGC applied this lesser
standard to the 1986 Rules. 51 Fed. Reg. 22,585. But ‘‘substan-
tially fair’’ is not the same as ‘‘fair and equitable,’’ and allow-
ing one party to require the other party to pay a huge filing fee
simply for the privilege of contesting the first party’s with-
drawal liability assessment hardly seems ‘‘fair and equitable,’’
especially when the contesting party can accomplish the same
result for free under the regulations issued by the appropriate
agency.

47 See 29 C.F.R. § 4221.3.
48 Cent. States, Se. & Sw. Areas Pension Fund v. Ditello,

974 F.2d 887, 892 (7th Cir. 1992) (emphasis added).
49 See No. 10-697, Operating Engineers’ Pension Trust

Fund v. Fife Rock Products Co., 2011 U.S. Dist. LEXIS 9045, at
*12 (N.D. Cal. January 24, 2011)(‘‘there is nothing in ERISA
Section 4221 or the regulations that require a party to initiate
arbitration pursuant to the AAA rules in order to ‘initiate’ arbi-
tration under ERISA.’’).

50 See Doherty v. Teamsters Pension Trust Fund of Phila-
delphia, 16 F.3d 1386, 1392, n. 6 (3d Cir. 1994)(‘‘The MPPAA
itself . . . does not require a filing fee to be submitted with a re-
quest for arbitration.’’); and J.L. Denio, Inc., and Operating En-
gineers Pension Trust, 8 Empl. Benefits Cas. (BNA) 1978, 1979
(1987)(Slater, Arb.)(‘‘There is no statutory requirement for a
filing fee.’’).

51 See 29 C.F.R.§ 4221.4 (a).
52 29 C.F.R. § 4221.4(e).
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vides a workable mechanism outside the AAA rules for
initiating arbitration and selecting an arbitrator. 53

Conclusion
As shown herein, fund rules compelling employers to

initiate arbitration with the AAA, and to pay the unap-
proved filing fees, work in combination with the AAA’s
unilateral 2013 changes to force employers into the
Hobson’s choice of either paying the huge amounts de-
manded by the AAA, or losing any chance to contest the
withdrawal assessment. 54 The payment of a filing fee
in order to initiate arbitration is solely a creature of the
AAA rules; neither the statute nor the regulations con-
tain or authorize any such fees.

Accordingly, a fund rule compelling use of the AAA
and its unapproved rules appears contrary to the statu-
tory command that all arbitrations ‘‘shall be conducted’’
in accordance with regulations which have undergone
the notice and comment promulgation process. 55 Em-

ployers may be able to successfully challenge such
rules, but should recognize the existing precedent to
the contrary. 56 In the final analysis, employers facing a
withdrawal liability assessment should not be forced to
pay ‘‘money for nothing,’’ but should instead be able to
utilize the existing statutory and regulatory framework
to initiate arbitration and make their initial arbitrator
‘‘picks for free.’’ 57

53 See 29 C.F.R. § 4221.10(b).
54 See 29 U.S.C. § 1401(b)(1); and Nat’l Shopmen Pension

Fund v. DISA Indus., Inc., 653 F.3d 573, 579 (7th Cir. 2011)(‘‘ei-
ther party may seek arbitration, but only the employer suffers
a consequence for failing to do so.’’).

55 It is also contrary to the PBGC’s requirement that the
costs of arbitration be split equally, even when the parties use

alternative procedures. See 29 C.F.R. § 4221.14(b)(5)(‘‘The
costs of arbitration shall be allocated in accordance with
§ 4221.10.’’).

56 In light of the conflicting case law and long-standing mis-
perceptions, at least until there is a clear answer on the propri-
ety of the latest AAA rules and increased filing fees, it may be
advisable for employers faced with an assessment of with-
drawal liability to seek written agreement on how arbitration
will be both initiated and conducted, and how and by whom
any necessary filing fees will be paid. In the absence of an
agreement, an employer faced with a fund rule mandating ei-
ther the use of the AAA or the payment of a filing fee is subject
to some risk of being found to have not timely initiated arbitra-
tion if it fails to comply. To minimize risk, such an employer
could initiate arbitration as directed by the fund, and raise the
impropriety of the rule as an additional issue before the arbi-
trator.

57 With apologies to Dire Straits for ripping off their 1985
number one hit, ‘‘Money for Nothing.’’
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