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Avoiding Rookie Mistakes in Multiemployer Pension Withdrawal Liability Disputes

BY MARK M. TRAPP

E mployers faced with a withdrawal liability assess-
ment from a multiemployer pension fund soon
come face to face with the central requirement of

the Multiemployer Pension Plan Amendments Act of
1980 that all disputes concerning the assessment be ar-
bitrated.1 Most pension funds have a built-in advantage
in the arbitration and litigation of withdrawal liability
disputes, as they are regularly involved in such matters
and generally know the lay of the land. However, for
most employers, withdrawal liability assessments are
very rare or even once-in-a-lifetime events. Accord-
ingly, in hopes that it can help employers avoid poten-
tial ‘‘rookie’’ mistakes, this article seeks to dispel a few
common misconceptions held by many multiemployer
funds, employers, and practitioners regarding the initia-
tion and conduct of withdrawal liability arbitration pro-
ceedings.

According to MPPAA, arbitration proceedings are to
‘‘be conducted in accordance with fair and equitable
procedures to be promulgated by’’ the Pension Benefit
Guaranty Corporation.2 Pursuant to this grant of au-
thority, PBGC has enacted regulations detailing the ini-
tiation and conduct of withdrawal liability arbitrations
titled ‘‘Arbitration of Disputes in Multiemployer Plans.’’
The regulations are codified in the Code of Federal
Regulations.3

The regulations establish a simple procedure for the
initiation of arbitration—namely, providing written no-
tice to the other party within the appropriate 60-day
window.4 The regulations also lay out many other as-
pects of the arbitration proceeding, including how the
parties select an arbitrator, the venue for the arbitration
hearing, and the payment of costs and attorneys’ fees.

Despite the existence of PBGC regulations, many
funds have adopted for use in withdrawal liability dis-
putes either their own rules or the arbitration rules of
the American Arbitration Association (AAA). Perhaps
due to the prevalence of this practice, many employers,
practitioners, and even courts assume a fund may re-
quire full compliance with any rules it may have ad-
opted regarding withdrawal liability disputes. This is
simply not the case.

A Pension Plan May Not Mandate That an Employer
Pay a Filing Fee or Initiate Arbitration in Accordance
With AAA Rules

As noted above, PBGC regulations provide an un-
complicated process for the initiation of arbitration:
The employer simply serves on the fund a basic ‘‘notice
of initiation,’’ which need include only a statement to
the effect that the employer ‘‘disputes the plan spon-
sor’s determination of withdrawal liability and is initiat-
ing arbitration.’’5 The employer should attach to the no-
tice of initiation a copy of the demand for withdrawal li-
ability, its request for review, and any response from

1 Many courts have noted that ‘‘arbitration reigns supreme’’
under MPPAA. See e.g. IAM Nat’l Pension Fund v. Clinton En-
gines Corp., 825 F.2d 415, 422, 8 EBC 2089 (D.C. Cir. 1987),
Robbins v. Admiral Merchants Motor Freight, Inc., 846 F.2d
1054, 1056, 9 EBC 2282 (7th Cir. 1988), and Mason and Dixon
Tank Lines, Inc. v. Central States, Southeast and Southwest
Areas Pension Fund, 852 F.2d 156, 164, 9 EBC 2491 (6th Cir.
1988).

2 See 29 U.S.C. § 1401(a)(2).
3 29 C.F.R. § 4221, et. seq.
4 See 29 U.S.C. § 1401(a)(1) (60-day arbitration period

starts after ‘‘the earlier of’’ either the fund’s response to the
employer’s request for review or 120 days after the employer
has served its request for review on the fund).

5 29 C.F.R. § 4221.3(d). The employer must also be able to
show actual receipt of the notice by the fund within the 60-day
arbitration window. See 29 C.F.R. § 4221.3(c).
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the fund.6 Under PBGC regulations, serving such a no-
tice on the fund is all that is required to initiate arbitra-
tion.7

In spite of this simple and straightforward process,
many multiemployer pension funds purport to mandate
the use of AAA rules and/or the payment of the AAA ini-
tial filing fee in order to initiate arbitration.8 For ex-
ample, the New England Teamsters & Trucking Indus-
try Pension Plan states in its plan document that ‘‘Arbi-
tration shall be initiated in accordance with AAA
rules[.]’’9 Similarly, the Central States Pension Fund
states in its plan that:

‘‘Arbitration is initiated by written notice to the Chicago Re-
gional Office of the American Arbitration Association
(‘‘AAA’’). . . .The initial filing fee is to be paid by the party
initiating the arbitration proceeding. Arbitration is timely
initiated if received by the AAA along with the initial filing
fee within the time period prescribed by ERISA Section
4221(a)(1).’’10

The problem with these and similar provisions is they
mandate compliance with additional conditions—the
payment of a filing fee and filing with AAA—not re-
quired to initiate arbitration under PBGC regulations. A
fund’s maintenance of such a rule likely violates the PB-
GC’s command that:

‘‘Arbitration shall be initiated in accordance with [this
PBGC regulation], notwithstanding any inconsistent provi-
sion of any agreement entered into by the parties before the
date on which the employer received notice of the plan’s as-
sessment of withdrawal liability.’’11

In most cases, employers are bound to the trust
agreement and/or pension plan documents by virtue of
their collective bargaining agreement with their union,
which usually contains language binding the employer
to the trust. However, once a fund assesses withdrawal
liability against an employer, the only authorized way
to initiate arbitration is under the applicable PBGC
regulation, notwithstanding any inconsistent language
in the plan documents to which the employer may have
agreed.12

It is true that a few courts have held that employers
failed to properly initiate arbitration when they failed to

pay a filing fee mandated by plan documents. For ex-
ample, in Robbins v. B and B Lines, Inc., the Seventh
Circuit noted that ‘‘The Fund’s rules, read in conjunc-
tion with the AAA arbitration rules, explicitly require a
party initiating arbitration to pay the initial filing fee,’’
before holding that because the employer ‘‘failed to fol-
low the rules detailing how to initiate arbitration,’’ it
‘‘did not timely initiate arbitration.’’13

In a similar case, the employer served its arbitration
demand on the fund but ‘‘objected to a requirement in
the [fund’s] Arbitration rules that it file copies of its de-
mand and submit a filing fee to the [AAA].’’14 Because
the employer failed to pay the filing fee, the court held
that the employer had not initiated arbitration. In deny-
ing the employer’s motion for reconsideration, the court
stated:

‘‘Although [the employer] did make a demand for arbitra-
tion to the plan sponsor, it did not take the steps necessary
to initiate arbitration. Under the arbitration rules agreed to
by the parties, [the employer] was required to file a demand
for arbitration with the AAA and pay the AAA’s administra-
tive filing fee as a condition precedent to its initiation of ar-
bitration before that agency. [The employer] did neither
[and] therefore, cannot escape the consequences of its
choice not to initiate arbitration.15

Despite this precedent, it is highly questionable
whether a fund can compel an employer to utilize AAA
rules, or the payment of a (now hefty)16 filing fee in or-
der to initiate arbitration.17 To begin with, it is clear that
MPPAA does not require the payment of a filing fee.18

6 Id.
7 See Central States, Southeast and Southwest Areas Pen-

sion Fund v. Ditello, 974 F.2d 887, 893 (7th Cir. 1992)(noting
that, ‘‘[u]nder the PBGC regulations,’’ an employer ‘‘need only
give notice’’ to the fund to initiate arbitration); and 29 C.F.R.
§ 4221.3(b).

8 AAA rules require the ‘‘initiating party’’ to pay the ‘‘appro-
priate administrative fee’’ in order to initiate arbitration. See
Multiemployer Pension Plan Arbitration Rules for Withdrawal
Liability Disputes, Section 7(a), Initiation of Arbitration (re-
trieved from www.adr.org).

9 available at www.nettipf.com.
10 See Central States, Southeast and Southwest Areas Pen-

sion Plan, Appendix E, Sec.6(b)(1), Resolution of Disputes, p.
127 (as amended through April 1)(emphasis added) (available
at https://www.centralstatesfunds.org/CSF/plans/
allplans.aspx).

11 29 CFR § 4221.3(b).
12 Id. While a multiemployer fund is free to ‘‘adopt rules for

other terms and conditions for satisfaction of an employer’s
withdrawal liability,’’ any such rules must not be ‘‘inconsistent
with regulations of the’’ PBGC. 29 U.S.C. § 1399(c)(7)((B). The
imposition of a filing fee paid solely by the employer is incon-
sistent with the regulations of PBGC, which do not require a
fee to initiate arbitration.

13 830 F.2d 648, 651, 8 EBC 2339 (7th Cir. 1987).
14 Board of Trustees v. F.C. Parsons, Inc., 5 EBC 2277, 2278-

79, 5 EBC 2277 (D. Wash. 1984).
15 Id. at 2280 (emphasis in original). The B and B Lines and

Parsons cases arose before PBGC issued its first regulations,
which became effective on Sept. 26, 1985. See Arbitration of
Disputes in Multiemployer Plans, 50 Fed. Reg. 34,679 (Aug. 27,
1985). However, after PBGC regulations had been adopted, the
U.S. Court of Appeals for the Seventh Circuit referred to B and
B Lines and its holding in a later case, Central States, South-
east and Southwest Areas Pension Fund v. Ditello, 974 F.2d
887, 893, n.3 (7th Cir. 1992), and a district court in that circuit,
relying on the B and B Lines decision, stated explicitly that ‘‘an
employer fails to ‘initiate’ arbitration when it fails to comply
with a pension fund’s rule that the party initiating the arbitra-
tion pay the initial filing fee.’’ Central States, Southeast and
Southwest Areas Pension Fund v. Hribar Trucking, Inc., No.
87-168, (N.D. Ill. Oct. 1, 1987). In any event, several pension
funds still maintain rules purporting to require the payment of
AAA filing fees to initiate arbitration.

16 As of Feb. 1, AAA drastically increased the fee schedule
under its ‘‘Multiemployer Pension Plan Arbitration Rules for
Withdrawal Liability Disputes.’’ Whereas the prior fee sched-
ule charged only $650 for any dispute up to $1 million, and
only $1,450 for a dispute of up to $5 million, the new standard
schedule now charges an ‘‘initial filing fee’’ of $8,200 plus a
‘‘final fee’’ of $3,250 for claims from $1 million to $5 million.
There are comparable large increases for disputes involving
lesser and greater amounts.

17 See Operating Engineers’ Pension Trust Fund v. Fife
Rock Products Co., No. 10-697, (N.D. Cal. Jan. 24,
2011)(‘‘there is nothing in ERISA Section 4221 or the regula-
tions that require a party to initiate arbitration pursuant to the
AAA rules in order to ‘initiate’ arbitration under ERISA.’’); and
Teamsters-Employers Local 945 Pension Fund v. Waste Mgmt.
of N.J., Inc., No. 11-902, (D. N.J. June 2, 2011).

18 See Doherty v. Teamsters Pension Trust Fund of Phila-
delphia, 16 F.3d 1386, 1392, n. 6, 17 EBC 2348 (3d Cir.
1994)(‘‘The MPPAA itself . . . does not require a filing fee to be
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Moreover, the applicable PBGC regulation makes clear
that arbitration must be initiated in accordance with the
regulation, ‘‘notwithstanding any inconsistent provision
of any agreement entered into by the parties before the
date on which the employer received notice of the
plan’s assessment of withdrawal liability.’’19 Finally, be-
cause plan rules ‘‘are effective only to the extent that
they are consistent with’’ PBGC regulations and ‘‘ad-
opted by the arbitrator in a particular proceeding,’’ they
must conform to the requirements of PBGC regulations,
not the other way around.20

Accordingly, notwithstanding any inconsistent fund
rule, an employer may initiate arbitration simply by giv-
ing notice to the fund, and the fund may not, through its
plan rules or otherwise, impose the unilateral payment
of a filing fee on the employer.21

An Employer Has an Absolute Right to Consent to the
Arbitrator to Hear Its Case

Once arbitration has been initiated, the next task is to
select an arbitrator. Often the parties use a list of arbi-
trators provided by AAA from which the parties strike
names in order to select an arbitrator. If the parties can-
not agree to an arbitrator from this list, AAA will pro-
vide a second list and ask the parties to rank the arbi-
trators, with AAA appointing the arbitrator as a result
of the rankings. While this process offers limited pro-
tection to the employer from having an unsatisfactory
arbitrator forced upon it, PBGC regulations provide an
employer with greater protection. Indeed, under PBGC
regulation, an employer has the right to consent to the
arbitrator that will hear the dispute. In this regard,
PBGC has stated:

‘‘Fundamental fairness demands that the impartiality of one
in whom such powers are vested be free from reasonable
doubt, and the best way to ensure that all parties will have
confidence in his impartiality is to have him selected by mu-
tual consent.’’22

Given the numerous advantages possessed by the
pension fund in arbitration, the selection of a fair and
knowledgeable arbitrator is of the utmost importance to
an employer. PBGC regulations provide several safe-
guards to ensure that an employer has an opportunity
to exercise its consent. First and foremost, the arbitra-
tor must be selected after the initiation of the arbitra-

tion.23 This requirement holds true even if the parties
have elected to use PBGC-approved alternative proce-
dures, such as AAA.24

Next, once selected, an arbitrator must disclose ‘‘any
circumstances likely to affect his or her impartiality, in-
cluding any bias or any financial or personal interest in
the result of the arbitration and any past or present re-
lationship with the parties or their counsel.’’25 This
mandated disclosure triggers another safeguard, as
each party may determine for itself whether any of the
information disclosed by the selected arbitrator merits
his or her disqualification.26

While the parties may wish to use AAA to get a list of
arbitrators, there is no requirement that this be done
(and, presumably, the parties would have to pay the fil-
ing fee to acquire a list from AAA). To those who won-
der how the parties will select an arbitrator without the
involvement of AAA, PBGC regulations provide the
(simple) answer: The parties will select their own arbi-
trator, and they have 45 days to do so.27 Either party is
free to propose or reject arbitrators until an arbitrator
is selected by mutual consent. If the parties fail to select
an arbitrator within 45 days (or to agree to an extension
of time), either or both ‘‘may seek the designation and
appointment of an arbitrator in a United States district
court pursuant to the provisions of’’ the Federal Arbitra-
tion Act.28 Of course if the parties cannot mutually
agree, a district court may ultimately appoint an arbitra-
tor. The larger point, however, is that an employer need
not accept an arbitrator selected by either the fund or
AAA, or limit itself solely to those sources.

A Pension Fund Cannot Mandate the Venue of the
Arbitration Hearing

Some funds have rules purporting to establish the lo-
cation of the arbitration hearing. For example, the Cen-
tral States Pension Fund has a rule stating flatly that
‘‘All arbitrations under this Section shall be conducted
in Chicago, Illinois.’’29 The New England Teamsters &
Trucking Industry Pension Plan states that ‘‘Arbitration
of all withdrawal liability disputes shall be conducted in
Boston, Massachusetts.’’30

While many employers may not mind the venue cho-
sen by the funds, under PBGC regulations, the location
of the hearing is a matter for agreement of the parties,
not dictated by the fund.31 PBGC regulations state that
the parties and the arbitrator shall ‘‘establish a date and
a place for the hearing.’’32 Accordingly, while as a prac-

submitted with a request for arbitration.’’); and J.L. Denio, Inc.,
and Operating Engineers Pension Trust, 8 EBC 1978, 1979
(1987)(Slater, Arb.)(‘‘There is no statutory requirement for a
filing fee.’’).

19 29 CFR § 4221.3(b). Presumably, the parties could agree
to be bound by plan rules after the employer has received no-
tice of the plan’s assessment of withdrawal liability.

20 See 29 C.F.R. § 4221.1(b).
21 29 CFR § 4221.3(b). Even if such a fund rule could be ef-

fective, alternate rules cannot alter the allocation of costs man-
dated in such proceedings. See 29 C.F.R § 4221.14(b)(5). Un-
der the pertinent regulation, ‘‘the parties shall bear the other
costs of the arbitration proceedings equally[.]’’ 29 C.F.R.
§ 4221.10(b). Of course, when dealing with a fund that main-
tains a rule requiring the payment of a filing fee, the safest
course may be to address the manner for initiating arbitration
and seek agreement beforehand. This practice would avoid
any later argument that arbitration was not properly initiated,
as well as additional legal resources and expense.

22 Arbitration of Disputes in Multiemployer Plans, 50 Fed.
Reg. 34,679, 34,680 (Aug. 27, 1985).

23 See 29 C.F.R. § 4221.4(a).
24 See 29 C.F.R. § 4221.14(b)(2).
25 29 C.F.R. § 4221.4(b).
26 Id.
27 See 29 C.F.R. § 4221.4(a).
28 See 29 C.F.R. § 4221.4(e).
29 See Central States, Southeast and Southwest Areas Pen-

sion Plan, Appendix E, Sec.6(b)(2), Resolution of Disputes, p.
127 (as amended through April 1)(emphasis added) (available
at: https://www.centralstatesfunds.org/CSF/plans/
allplans.aspx).

30 available at http://www.nettipf.com/.
31 The same is true under AAA rules. See Multiemployer

Pension Plan Arbitration Rules for Withdrawal Liability Dis-
putes, Section 8, Fixing of Locale (‘‘The parties may mutually
agree on the locale where the arbitration is to be held.’’) (re-
trieved from www.adr.org).

32 29 C.F.R. § 4221.6(a). If the parties are unable to agree on
the date and location within 15 days after the arbitrator is ap-
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tical matter it may not make much difference to certain
employers, a fund rule unilaterally setting a location for
the hearing may be challenged as inconsistent with
PBGC regulations.33

A Fund is Not Entitled to Attorneys’ Fees Simply
Because it Prevails in Its Assessment

MPPAA allows the arbitrator to ‘‘award reasonable
attorney’s fees.’’34 The regulations clarify that the stan-
dard for awarding attorneys’ fees is high, essentially
amounting to misconduct.35 As noted by PBGC, under
this standard, ‘‘awards of attorneys’ fees should be uti-
lized only as a sanction against parties that initiate or
defend an arbitration in bad faith or conduct them-
selves in a vexatious manner during the proceed-
ings.’’36 Despite the clear standard spelled out by the
regulation, some funds maintain rules purporting to
provide for reimbursement of attorneys’ fees and ex-
penses if the fund prevails in its assessment.37

Clearly, any rule maintained by a fund purporting to
allow an award of attorneys’ fees under a lesser stan-

dard than bad faith is inconsistent with PBGC
regulations.38Accordingly, employers should challenge
any attempt by a fund to impose fee-shifting provi-
sions.39

Conclusion
Because of certain presumptions in favor of the

fund’s determinations, things are tough enough for em-
ployers seeking to challenge an assessment of with-
drawal liability. While in the overall withdrawal liability
scheme such items as filing fees, the selection of the ar-
bitrator, the venue, and awards of costs and attorneys’
fees may seem minor, each of these issues is sure to
come up and may make a material difference in a par-
ticular circumstance. Familiarity with the pertinent
PBGC regulations and arbitration standards should dis-
pel some common misconceptions surrounding with-
drawal liability disputes and may save an employer
from making rookie mistakes.

pointed, the arbitrator may choose the location and set a hear-
ing date. Id.

33 See 29 C.F.R. § 4221.1(b).
34 See 29 U.S.C. § 1401(a)(2).
35 29 C.F.R. § 4221.10(c) (arbitrator can assess fees against

party that ‘‘initiates or contests an arbitration in bad faith or
engages in dilatory, harassing or other improper conduct dur-
ing the course of the arbitration’’). See also Rootberg v. Cen-
tral States, Southeast and Southwest Areas Pension Fund, 856
F.2d 796, 800, 9 EBC 2603 (7th Cir. 1988)(noting that regula-
tion bars arbitrator from awarding fees in absence of miscon-
duct or bad faith). The question of the arbitrator’s power to
award attorneys’ fees is separate from the question of a court’s
authority to award fees on review of an arbitrator’s award. See
Central States, Southeast and Southwest Areas Pension Fund
v. Lady Baltimore Foods, Inc., 960 F.2d 1339, 1347, 15 EBC
1065 (7th Cir. 1992); and Central States, Southeast, & South-
west Areas Pension Fund v. Sherwin-Williams Company, 879
F. Supp. 867, 877-78 (N.D. Ill. 1995).

36 Arbitration of Disputes in Multiemployer Plans, 50 Fed.
Reg. 34,679, 34,681 (Aug. 27, 1985).

37 For example, UFCW Local One Pension Fund maintains
a rule stating that the ‘‘arbitrator shall award attorneys’ fees
and expenses as follows:

‘‘(a) If the Employer prevails, the Employer must
pay half of the expenses of the arbitration, including ar-
bitrator’s fees; each side shall pay its own attorneys’
fees and expenses, if any.’’

‘‘(b) If the Employer does not prevail, the Employer
must pay all of the expenses of the arbitration, includ-

ing arbitrator’s fees, and must also reimburse the Fund
for its attorneys’ fees and expenses.’’

UFCW Local One Pension Fund, Withdrawal Liability
Rules, Resolution of Disputes, Section 10.4 (copy on file with
author).

Obviously, such a blatantly one-sided rule conflicts with
the PBGC regulations, under which the arbitrator may only
award attorneys’ fees for bad faith, and the costs are to be
shared equally, unless the parties agree to a different alloca-
tion after the employer is assessed withdrawal liability. See 29
C.F.R. § 4221.10(b) and (c). The Central States Pension Fund
maintains a similar rule purporting to shift costs and attorneys’
fees to the employer. Its Trust Agreement states ‘‘the Employer
shall be liable for any attorneys’ fees and costs in any litigation
or arbitration filed by the Fund or filed by or initiated by the
Employer—in which the Fund prevails, including but not lim-
ited to suits or arbitrations relating to withdrawal liability[.]’’
Central States, Southeast and Southwest Areas Pension Plan
Trust Agreement, Article III, Sec.6, p. 9 (as amended through
Nov. 8, 2011)(emphasis added) (available at: https://
www.centralstatesfunds.org/CSF/plans/allplans.aspx).

AAA rules state that the arbitrator ‘‘may assess reasonable
attorneys’ fees.’’ See Multiemployer Pension Plan Arbitration
Rules for Withdrawal Liability Disputes, Section 38, Scope of
Award. An employer may object to this rule to the extent it is
construed to allow attorneys’ fees in the absence of miscon-
duct or bad faith.

38 Lady Baltimore Foods, Inc., 960 F.2d at 1347 (arbitrator
cannot award fees in absence of misconduct or bad faith).

39 See 29 C.F.R. § 4221.1(b) (plan rules are effective only to
the extent that they are consistent with PBGC regulations and
adopted by the arbitrator).
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