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Often, supervisors, managers, exec-
utives and even human resources
staff engage in behaviors that

unwittingly increase the likelihood that
employees will feel misled, lied to or
otherwise unfairly treated. In doing so,
they increase the likelihood of litiga-
tion.

Employers today must navigate
through a daunting minefield of federal
and state statutes, regulations and case
law. The landscape includes laws per-
taining to discrimination, whistleblow-
ing, wages, family and medical leave,
workers’ compensation, employee ben-
efits, privacy and more.

Steering clear of the landmines and
avoiding lawsuits challenges even the
most knowledgeable of human
resources professionals. Laws change;
interpretations differ; bright lines are
few. Acceptable conduct in one situa-
tion may be illegal in another. What was
legal last year may get you into hot
water today. It is not surprising, there-
fore, that many employers consider
employee lawsuits simply another one
of the many unavoidable costs of doing
business.

This need not be the case.
Experience shows that it is not illegali-
ty that fuels employee lawsuits, but

rather feelings of anger arising from
perceived unfair treatment. Placing a
legal label on the seeming unfairness,
such as discrimination or retaliation,
occurs afterwards.

The costs of defending an employ-
ee lawsuit, even when the complained
of conduct was not illegal, are substan-
tial.

10. Forget about training.
Workplaces today are busier than

ever. Devoting time to management
training takes precious hours away from
productive, moneymaking endeavors. A
company, however, is its managers.
What the managers say and do, the
company says and does. Correct behav-
ior insulates a company from lawsuits;
missteps lead to liability.

Consequently, managers who are
not conversant in company policies and
who do not know the basics of setting
goals, preparing performance appraisals
and proper documentation, become the
catalyst for lawsuits. Supervisors with-
out training lack a management
roadmap for handling difficult situa-
tions: what to say, who to turn to for
assistance and what not to do.

Failing to provide management
training not only increases the potential
liability for companies, but individual
liability as well. Ignoring training is
unfair to both a company’s employees
and its supervisors. In Gaines v. Bellino,
173 N.J. 301 (2002), for example,
although the defendant-employer had

established and distributed an anti-sexu-
al harassment policy, the employer’s
failure to provide anti-harassment train-
ing to its employees created a material
fact issue as to whether the employer
provided realistic protective measures
to prevent sexual harassment.

9. Disregard company policies.
Policies establish a company’s

“Rules for the Road” for both employ-
ees and managers. They set company
standards and inform employees of
management’s expectations. Well-draft-
ed policies tied to an enterprise’s busi-
ness needs provide guidance to both
managers and employees. If followed,
policies help ensure consistent treat-
ment of employees.

Failing to follow policies heightens
the risk of inconsistent treatment, which
in turns increases the probability that
employees subjected to harsher action
than their co-workers will interpret the
discipline they received as unfair or dis-
criminatory. Ignoring policies sends the
message that the employer believes they
are unimportant and gives license to
employees to disregard them as well.

An employer that does not follow
its policies not only loses the benefit of
having them, it sets itself up for being
portrayed as mismanaged, uncaring and
willfully noncompliant with the law.

8. Shoot from the hip.
Summary discharge is rarely appro-

priate. Acting without fair warning, pre-
cipitously or arbitrarily invites resent-
ment. Employees who feel ambushed
may be led to seek their revenge
through litigation.
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Making employees aware of the
probable consequences of misconduct
through well-publicized, consistently
enforced policies and progressive disci-
pline, minimizes this risk. Before disci-
plining an employee, a company should
be able to state the legitimate business
reason for the action and whether the
action is consistent with other discipli-
nary actions the company has taken in
similar situations, and if not, why not.

In addition, employers are usually
well advised to give an employee the
opportunity to give his or her side of the
story before administering discipline. A
meeting with the employee often pro-
vides a valuable safety valve for both
employee and employer. Often,
employees admit the misconduct (or
some portion of it). Though unhappy
with the discipline levied, employees
often will be satisfied with the opportu-
nity to have been heard. Managers need
not agree with employee, and should
not argue or apologize. Meeting and lis-
tening alone can make employees feel
they have been treated fairly —
because, in fact, they have been.

7. Reward poor performers with
raises and bonuses.

When the season for annual raises
and bonuses arrives, so too does the
temptation to give under-performing
employees some amount of increase or
bonus. Withholding raises presents a
managerial dilemma. It seems contrary
to a supervisor’s goal of maintaining
morale. Withholding raises and bonuses
does not endear supervisors to their sub-
ordinates; giving them, however, does
not spur poor performers to improve.
Rather, it reinforces poor performance
by telling employees that their perfor-
mance merited an increase or bonus.

Terminating someone on the
grounds of poor performance after
years of raises and bonus creates con-
crete evidence of inconsistency
between what the employer says now
and what it communicated then. It also
raises suspicion of ulterior motive for
the adverse employment action, and
provides strong motivation for the
employee to consult counsel. In Gunby
v. Pennsylvania Elec. Co., 840 F.2d
1108 (3d Cir. 1988), after years of
favorable evaluations, an employee
received a poor appraisal following his

complaint to management over not
being interviewed for a promotional
position. The employee sued, alleging
race discrimination and claimed the
poor review, his first, was pretextual.

6. Criticize the person.
Few jobs lend themselves to purely

objective evaluation. Subjective criteria
nearly always come into play. The chal-
lenge lies in relating performance criti-
cism (and praise) to the job — not the
person. Reviews that characterize the
employee, rather than evaluating his or
her performance, may become evidence
of bias and discriminatory stereotyping.

Thus, for example, praise an
employee for becoming the region’s
leading sales person in just two months,
but not for being “young and enthusias-
tic.” Similarly, criticize an employee for
repeatedly failing to meet deadlines, not
for being “lazy.” Employees may need
to “update their skill sets;” they do not,
however, constitute “dead wood.”

To avoid personalizing criticism
and praise, companies should encour-
age and assist managers in establishing
measurable goals and in creating busi-
ness-related standards against which to
evaluate employee performance.

5. Ignore problems.
Employers ask for trouble when

they ignore problems. Failing to address
performance issues has the practical
effect of lowering performance stan-
dards. Management may be dissatisfied
with an employee’s level of perfor-
mance, and may truly believe that the
employee ought to know that he is miss-
ing the mark. Unless supervisors con-
front employees about performance
deficiencies, however, and expressly
state what employees need to do to meet
expectations, change is unlikely.

When after years of accepting poor
performance a manager finally acts,
perhaps by discharging the poor per-
former or by passing the employee over
for promotion, the employee may react
with surprise, hostility and claims of
discrimination.

4. Put nothing in writing.
Without a written record document-

ing employee performance issues and
management’s response, employers
increase the risks of “he said, she said”
situations when taking adverse employ-
ment actions. Employees who have not

been given or been required to sign
counseling memos or performance
evaluations frequently claim the coun-
seling, warning or evaluation was never
received.

And verbal warnings carry less
weight than written warnings.
Employees who have been repeatedly
spoken to, but never written up, are
likely to discount or even disregard the
import of the counseling.

3. Understand that boys will be
boys.

Actionable hostile work environ-
ment, whether because of sexual harass-
ment or harassment because of age, dis-
ability or race, may arise from either
severe or pervasive conduct. Jokes, e-
mails and passing comments when con-
sidered individually may be of little
consequence. Accumulated and viewed
as a whole, however, they can be used
to show pervasive misbehavior. That a
harassing employee may not intend to
harass his co-worker does not constitute
a defense nor does it create a shield
from being sued.

Employers who know of employee
misconduct — such as use of the com-
pany’s e-mail system to send sexually
explicit jokes or photographs — and
who fail to take action to stop the con-
duct, substantially increase their risks of
litigation, and liability for damages.

2. Lie.
Failing to tell the truth is a leading

cause of employee disgruntlement. It
thereby often provides a fast track to the
courthouse and to liability.

Employers do not protect them-
selves from liability by telling an older
employee that he is being discharged
because of job elimination when the
true reason is poor performance. As
soon as someone (younger) is hired to
replace the discharged employee, the
company’s lie, even if intended to pro-
tect the employee from hurt feelings,
will be seen as a pretext to hide dis-
crimination.

1. Cover-up.
Experience shows that a cover-up

carries worse consequences than the
initial misdeed. Just ask President Bill
Clinton or Martha Stewart, or the (for-
mer) employees and partners of Arthur
Andersen. Shredding documents, delet-
ing files or throwing away drafts upon
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learning of an impending lawsuit can all
add up to trouble. When confronted
with a bad situation, it remains true that
honesty is the best policy.

Truthful, direct communication and

fair treatment goes a long way toward
minimizing the risks of employee law-
suits. When confronted with a difficult
situation, document both the employee’s
conduct and management’s response.

Employees who have been the beneficia-
ries of effective policies, communication
and documented performance will have
less incentive for claiming surprise,
unfairness or illegality. ■
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